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PRELIMINARY ST- 

Petitioner, Brien Allen, defendant in t h e  trial court and 

appellant below, will be referred to herein as “petitioner.” 

Respondent, the State of Florida, appellee below, will be 

referred to herein as “the State.“ References to the three- 

volume record on appeal will be by the use of the symbol ‘R” 

followed by the appropriate volume and page nurnber(s1, e.g., ( R  I 

2 2 ) .  Additionally, references to the indictment in Circuit Court 

Case no. 93-2765,  which w a s  attached to the State‘s motion to 

supplement the record on appeal in the district court, will be by 

the symbol “ASM” followed by the appropriate page number(s), 
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a STATEMENT OF THE CASE AND FACTS 

The State accepts petitioner’s statement of the case and 

facts as being generally supported by t h e  record. 
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SUMMARY OF ARGUMENT 

Petitioner claims t h a t  he was improperly convicted of armed 

burglary, armed robbery, and armed kidnapping, where he committed 

a l l  three offenses during a single criminal episode. 

Specifically, petitioner claims that because all three offenses 

share the ‘armed” component, and because he committed all three 

with the same firearm, his convictions for the three ‘armed“ 

offenses violate double jeopardy principles. However, all three 

substantive felonies of which petitioner was convicted have 

different elements, and none of the crimes completely subsumes 

all of the elements of either of the other two. Thus, the 

legislature‘s intent, as clearly set forth in Section 7 7 5 . 0 2 1 ( 4 )  , 

Florida Statutes, is to punish petitioner for all three offenses. 

The mere fact that all three offenses share the single element of 

use of a firearm does not render petitioner’s convictions f o r  all 

three offenses improper or ”unconstitutional.” Moreover, 

petitioner’s interpretation of the pertinent statutes leads to 

absurd results not intended by the legislature. This Court 

therefore should answer the certified question in the affirmative 

and approve the First District’s decision affirming petitioner’s 

convictions for armed burglary, armed robbery, and armed 

kidnapping. 
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ARGUMENT 

ISSUER ERTIFIED OUESTION 

WHETHER APPELLANTS MAY BE SEPARATELY CONVICTED 
AND SENTENCED FOR ARMED BURGLARY, ARMED ROBBERY, 
AND ARMED KIDNAPPING WHERE EACH OFFENSE IS PART 
OF THE SAME CRIMINAL EPISODE? (Restated from 
petitioner’s brief) 

Petitioner claims that his convictions for armed 

kidnapping, armed robbery, and armed burglary are 

’unconstitutional” because they violate double jeopardy 

principles. Specifically, petitioner alleges that because each 

offense includes ”the core fact of use of the firearm,” see 

Petitioner’s initial brief a 10, he is being improperly punished 

multiple times for his use of a single firearm during one 

criminal episode. To support this argument petitioner relies 

primarily on a portion of this Court’s opinion in St..ate v. 

Stearns, 645 So. 2d 417 (Fla. 19941, where the Court 

characterized its earlier decision in State v. Br- I 633 So. 2d 

1059 (Fla. 1994), as holding ”that a defendant could not be 

convicted and sentenced for two crimes involving a firearm that 

arose out of the same criminal episode.” Stea rns, 645 So. 2d at 

418. Petitioner claims that the First District’s decision below 

affirming all three of his convictions is contrary to the 

aforementioned “directive” in Stearns. Petitioner’s initial 
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brief at 10. However, a close examination of Stear= and Brown 

demonstrates that petitioner's expansive interpretation of 

Stearns is incorrect, and that the First District correctly 

determined that Stea  rns is inapplicable to this case. 

The defendant in State v. Brown, mu, was convicted of 

one "armed" felony (armed robbery with a firearm) and one felony 

(attempted first degree murder) in which use of a weapon was not 

charged. Additionally, Brown was convicted of possession of a 

firearm during the commission of a felony, in violation of 

Section 7 9 0 . 0 7 ( 2 ) ,  Florida Statutes, based on his use of a 

firearm to commit the attempted murder. Brown argued on direct 

0 appeal before the First District that he could not be convicted 

of both armed robbery with a firearm and possession of a firearm 

during the commission of a felony where both offenses arose from 

the same criminal episode. The First District noted that 

[wlith respect to cumulative sentences in a 
single trial, the dispositive question is 
whether the Legislature intended separate 
convictions and sentences f o r  the two crimes. 
State v. Smith , 547 So. 2d 613, 614 (Fla. 
1989). 

Brown v. State , 617 So, 2d 744, 746 (Fla. 1st DCA 1993). 

Applying the statutory analysis mandated by Section 7 7 5 . 0 2 1 ( 4 ) ,  

Fla. Stat. (1991), and disregarding the fact that the accusatory 
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pleading had charged Brown with violating Section 790.07(2) based 

on his possession of a firearm while committing the attempted 

murder rather than the armed robbery, the First District held 

that 

the cha rae o f nossession of a .firearm durinq 

elements t hat a re distinct f r o m  the armed 
robbery w ith a firearm and, since both crimes 
occurred during the same criminal transaction, 
the appellant could not be convicted and 
sentenced as to both. 

o f  a felogy does not contain any 

prown, 617 So. 2d at 747 (emphasis added). Hence, the First 

District in U r  determined that because all of the elements of 

the offense of possession of a firearm during the commission of a 

felony were subsumed by the elements of armed robbery, the 

legislature did not intend to punish a defendant separately for 

both offenses when both were committed during one criminal 

transaction. This Court subsequently approved t h e  aforementioned 

decision in State v. Brown, 6 3 3  So. 2d at 1061. 

The situation in St.earns was almost identical to that in 

Brown. Like Brown, Stearns was convicted of one ‘armed” felony 

(burglary of a structure while armed) and one felony (grand 

theft) in which the use of a firearm was charged. In 

addition, Stearns was convicted of possession of a concealed 

firearm during the commission of a felony, in violation of 

-6- 



Section 790.07(2), Fla. Stat. (1991), based on his possession of 

a concealed firearm while committing the grand theft. 

Stearns v. State , 626 So. 2d 254, 255 (Fla. 5th DCA 1993). The 

convictions at issue in Stearu thus were indistinguishable from 

those in Brown. Consequently, this Court‘s determination that 

Stearns could not be convicted of both armed burglary 

possession of a concealed firearm under Section 790.07(2) , ,State 

v. Stearns , 645 So. 2d at 418, was in complete accord with the 

decision in Frown. Indeed, the only difference between the two 

cases was that Stearns was charged with possession of a concealed 

firearm during the commission of a felony, while Brown was not. 

However, given the fact that both the plain ‘carrying” offense 

and the ”concealed weapon” offense fall under Section 790.07(2) I 

that difference is not significant. 

It is evident from the foregoing that ,Stear=, like Brown, 

was a “subsumption” or “identical elements” case under Section 

775.021(4) I Florida Statutes. Thus, although this Court in 

Stearns characterized Brawn as holding that ’a defendant could 

not be convicted and sentenced for t w o  crimes involving a firearm 

that arose out of the same criminal episode,” , . t e a r = ,  645 So. 2d 

at 418, such an expansive portrayal of the holding in Frown was 

not necessary to the decision in Stea ms. pelancy v. State, 

-7- 



21 Fla. L. Weekly D1093 (Fla. 3d DCA May 8, 1996) ( 'S tea rns  must 

be read in the context of its particular facts, and in tandem 

with the decision on which it relies, State v. Brown, [infral . " )  

The aforementioned language from Stea rns therefore was dicta 

which this Court should not apply to a case like the one at bar, 

where no two crimes have identical elements, and where no offense 

completely subsumes all af the statutory elements of any of the 

remaining offenses. 

As was the case in Frown and Stear ns, the issue squarely 

before this Court in the case at bar is whether the legislature 

intended to punish petitioner separately for each of the offenses 

of which he was convicted. The proper method for analyzing this 

issue is set forth in Section 7 7 5 . 0 2 1 ( 4 ) ,  Fla. Stat. (1991), 

which provides as follows: 

(a) Whoever, in t h e  course of one criminal 
transaction or episode, commits an act or  acts 
which constitute one or more separate criminal 
offenses, upon conviction and adjudication of 
guilt, shall be sentenced separately f o r  each 
criminal offense, and the sentencing judge may 
order the sentences to be served concurrently 
or consecutively. For t he n-eR of t h b  

ection. offenses are s w a t e  J f  each 
offense F e m e s  nroof of an element t hat t he 

out reaard to the 
QYY nleadbna or the nrcrof adduced at 

trial. 
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(b) 1 ‘ 1  r i 
ct= for each criminal o f f e w  
2 
or transact ion and not to allow the principle 
of lenity as set f o r t h  in subsection (a) to 
determine legislative intent. Exceptions to 
this rule of construction are: 

1. Offenses which require identical elements 
of proof. 

2. Offenses which are degrees of the same 
offense as provided by statute. 

3. Offenses which are lesser offenses the 
statutory elements of which are subsumed by the 
greater offense. 

(Emphasis added). Thus, unless multiple offenses fall within one 

of the exceptions outlined above, the legislature‘s intent is to 

punish the commission of each offense. 

Petitioner in this case was convicted of one count of armed 

burglary of a dwelling, with a firearm, in violation of Section 

810.02(2) (b) , Fla. Stat. (1991) (ASM 1 [461); one count of armed 

kidnapping with a firearm, in violation of Sections 775.087 and 

robbery with a firearm, in violation of Section 812.13(2) (a), 

Fla. Stat. (1991) (ASM 2 [47]). By enacting statutes 

establishing the substantive offenses of armed burglary and 

robbery with a firearm, and by expressly permitting the 

reclassification of anv felony (including kidnapping) “except a 
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felony in which the use of a weapon or firearm is an essential 

element"' if the defendant uses a firearm to commit it, the 

legislature evinced its clear intent to punish separately the 

distinct substantive offenses of armed burglary, armed 

kidnapping, and armed robbery.* 

offenses is a "degree" of one of the other two offenses. 

Moreover, each of these offenses has numerous distinct elements 

that the other two do not, and petitioner does not argue 

otherwise; rather, as set forth above, petitioner alleges only 

that all three offenses share the "core fact" of the use of a 

firearm. Finally, none af the crimes for which petitioner was 

convicted completely subsumes aJJ of the elements of any other. 

Obviously, none of these 

3 

&g Section 775.087 (1) , Fla. Stat. (1991) . 1 

2This directly refutes petitioner's assertion that 
'[nlothing in the Florida Statutes clearly expresses the 
Legislature's intent to apply multiple reclassifications in one 
brief episode when each reclassification involves a single core 
fact." Petitioner's initial brief at 11. 

31n his brief, petitioner cites , 634 So. 2d 
153 (Fla. 1994), as supporting his argument. &e Petitioner's 
initial brief at 10. However, because this Court analyzed 
Sirmons as a "degree crimes" case under Section 775.021 (4) (b) 2, 
Fla. Stat. (19891, that decision is wholly inapplicable to this 
case and petitioner's reliance on it is misplaced. Sgg pjrmou 
at 153-154 ('In sum, both offenses are aggravated forms of the 
same underlying offense distinguished only by degree factors. 
Thus, Sirmons' dual convictions based on the same core offense 
cannot stand. I' ) . 
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Thus, petitioner's convictions for all three substantive offenses 

were proper under the analysis of legislative intent set forth in 

Section 775.021 (4) (a) and (b) . 

The foregoing analysis demonstrates that petitioner's 

reliance on Stearns and Brown is completely misplaced. Simply 

put, this is not a case like Brown or Steams, where the 

defendant received an enhanced sentence for committing a specific 

felony with a firearm, and where he was also convicted f o r  his 

mere A of a firearm while committing a felony. Rather, 

petitioner was convicted and punished f o r  three separate and 

distinct substantive felonies that he committed with a firearm. 

Petitioner therefore was & punished multiple times for his mere 

use or possession of a firearm, as he suggests. Further, by 

claiming that he was improperly convicted of three offenses with 

an "armed" component, petitioner advocates the radical position 

that if separate and distinct offenses share a s ingle e-ent, 

i.e., if only one element of a given crime is subsumed by another 

entirely different crime, convictions for those separate offenses 

are impr~per.~ Clearly, however, if the offenses for which 

That this is the true nature of petitioner's argument is 4 

evident from the fact that he asks this Court to remedy the 
alleged error by "reducing the convictions." Petitioner's 
initial brief at 6 - 7 .  Although petitioner does not specify which 
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petitioner was convicted share only one element, then he is m& 

being punished multiple times f o r  the same offense. Moreover, 

pursuant to the unambiguous language of Section 775.021(4) (b), 

offenses which share only one "identical" element are to be 

punished separately, regardless of the fact that they are 

committed during the same criminal episode or transaction. 

The propriety of the legislature's decision to punish 

defendants separately for all "armed" substantive offenses 

committed in a single criminal episode is clearly illustrated by 

the fact that petitioner's use of a firearm facilitated his 

commission of each offense of which he was convicted. For 

example, petitioner could have burglarized the victim's home and 

left before she returned. However, his discovery and use of the 

firearm no doubt emboldened him to lie in wait for her return. 

Moreover, as he grabbed the victim and dragged her back toward 

the bedroom, petitioner constantly threatened the victim with the 

of his "unconstitutional" convictions this Court should vacate or 
'reduce" if it adopts his argument, it appears that petitioner 
would have this Court affirm one of his 'armed" convictions, and 
then 'reduce" the remaining two by striking the "armed" element 
from them. Thus, although he attempts to characterize this case 
as one involving 'multiple enhancements" for one '\core fact," in 
reality his argument is that separate convictions for distinct 
substantive crimes are improper if those crimes share a single 
element. 
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gun ( R  I11 139-140). In fact, the victim testified that after 

the incident she had cuts and a bruise on her face where 

petitioner “pressed the gun into [herl cheek and told [herl he 

was going to blow [herl head off” ( R  I11 141). Petitioner’s 

claim that he is being improperly punished “three times for the 

use of one firearm on one victim at one time in one place in one 

brief incident,” Petitioner‘s initial brief at 10, is therefore 

completely without merit; and because petitioner’s argument is 

directly contrary to the analysis of legislative intent set forth 

in Section 775.021(4), this Court must r e j ec t  it. 

5 

Finally, the State notes that an interpretation of the 

statutes at issue here which adopts petitioner’s position would 

lead to absurd results. Take, f o r  instance, a case where a 

defendant enters a building full of people and robs each 

individual at gunpoint during a single episode or transaction. 

I n  that situation, the defendant’s use of the same gun clearly 

would facilitate the robberies of all the victims; moreover, each 

victim would suffer the exact same fear resulting from the threat 

’Taken to its logical conclusion, petitioner’s “core fact” 
argument that a defendant may not be convicted of multiple 
offenses involving the use of the same firearm, could be applied 
to bar convictions f o r  multiple offenses committed against the 
same victim. 
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of being shot and possibly killed. Nevertheless, under 

petitioner’s argument the defendant would face only one count of 

armed robbery. In the remainder of the armed robberies, the 

“armed” component would have to be stricken because the defendant 

could not be convicted of more than one “armed” charge based on 

his or her use of the same gun during the single episode. Again, 

petitioner’s argument here is that under F t - . ~ ~ - r u  and Frowp, a 

defendant may be convicted of only one crime involving a firearm 

committed during a single criminal episode. Hence, regardless of 

the length of the ‘\episode” or the number of victims involved, a 

defendant \\could not be convicted and sentenced for two crimes 

involving a firearm that arose out of the same criminal episode.“ 

rn , 645 So, 2d at 418. This result, which clearly 

was not intended by the legislature, is an absurd one that this 

Court  must avoid. norsev v. State, 402 So. 2d 1178, 1183 (Fla. 

1981) (citation omitted) (’In Florida it is a well-settled 

principle that statutes must be construed so as to avoid absurd 

results.,’); State v. Webb, 398 So. 2d 820, 824 (Fla. 1981). 

Further, such an interpretation of the pertinent statutes 

goes f a r  beyond any previous decision on the matter by this 

Court. Although this Court held in w e r  v. S t a t e  , 4 3 8  So. 2d 1 

(Fla. 19831, that the legislature did not intend to permit the 
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imposition of consecutive mandatory minimum terms for separate 

armed felonies committed during a single criminal transaction, 

the Court vgheXd the defendant's convictions for thirteen 

separate counts of armed robberv committed with a single firearm 

during the same criminal episode. In fact, the Court in Palmer 

expressly stated that its, decision there "[did] not prohibit the 

imposition of multiple concurrent three-year minimum mandatory 

sentences upon conviction of separate offenses included under 

subsection 7 7 5 . 0 8 7 ( 2 )  [ . I "  L at 4. The Court in Palmer thus 

indicated that a defendant a be convicted of multiple 'armed" 

offenses committed during a single criminal episode, contrary to 

petitioner's argument here. 

To summarize, petitioner was convicted of three distinct 

substantive felonies that he committed with a firearm. All three 

felonies have different elements, and none of the crimes 

completely subsumes all of the elements of either of the other 

two. Consequently, the legislature's intent, as clearly set 

forth in Section 775.021(4), is to punish petitioner separately 

for all three offenses. The fact that all three offenses share 

the single element of use of a firearm does not render 

petitioner's convictions for all three crimes improper or 

'unconstitutional." Moreover, petitioner's interpretation of the 
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pertinent statutes leads to absurd results not intended by the 

legislature. This Court therefore should answer t h e  certified 

question in the affirmative, and approve the First District’s 

decision affirming petitioner’s convictions f o r  armed burglary, 

armed robbery, and armed kidnapping. 
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For the reasons set forth herein, the State respectfully 

requests that this Cour t  answer t h e  certified question in the 

affirmative and approve the First District’s decision below. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

AMELIA L. 

FLORIDA BAR NO. 0832413 

3 2 5 7 9 1  

OFFICE OF THE ATTORNEY GENERAL 
THE CAPITOL 
TALLAHASSEE, FL 32399-1050 
(904) 4 8 8 - 0 6 0 0  

COUNSEL FOR RESPONDENT 
[AGO #96-1110561 
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WOLF, J . 
we are faced with one issue in this case: Whether appellant's 

convictions and sentence8 for the offenses of armed robbery, armed 

k i dnapg i ng , and armed burglary, committed with the same f ireann 

during the same criminal episode, constitute impermissible, 

multiple punishments for the same offense. The issue might be 

restated as whsther the case of State v. S t e m  , 645 So. 2d 417 



( F l a .  1994), and its  progeny, require us to reverse two of the 

convictions in the instant case. 

In -, ,qiin=, the supreme court stated, *#In BfDwn w e  held 

[referring to m t e  v. B r o w  , 633 So. 2d 1059 (Fla. 1994)l that a 

defendant could not be convicted and sentenced for two crimes 

involving a firearm that arose out  of the same criminal episode.** 

rS, at 418. 

In Ey_eXett  Brown v. state  , 21 Fla. L. weekly D10 (Fla. 1st DCA 

Dec. 18, 19951, we queetioned whether this broad statement was 

applicable where each of the firearm offenses contained separate 

and distinct elements. We, nevertheless, felt bound to apply 

S t e u  as interpreted by this court in A:J.H. v. State , 652 So. 2d 

1279 (Fla. 1st DCA 1995). See also M e 1 1  v. Pt-ate , 666 So. id 

951 (Fla. 1st DCA 19961.' We do not ,  however, feel that we are 

required to follow S t e w  in the instant situation, where each of 

the crimes contain elements that are separate and distinct, and 

none of the offenses are criminal only as a result of the defendant 

possessing or concealing a firearm. W e r  v. State , 662 So. 2d 422 

(Fla. 3d DCA 1995). 

'A very good argument may be made that the language in 
Stearns, -, only constituted dicta, and that the crimes 
involved in that case did not  each involve separate elements, and 
therefore, the supreme court did  nothing to extend the original 
holding in State v. Brom , 633 So. 2d 1059 (Fla. 1994). In light 
Of this courtls decision in A . J . H . ,  SuDra, however, this court is 
not  free to interpret  so narrowly. 

2 



In Stear=, the court held that the defendant could n o t  be 

found guilty of carrying a firearm during commission of grand theft 

when he received an enhanced sentence f o r  burglary of a structure 

while armed. In the instant case, each offense f o r  which the 

defendant was convicted was criminal, notwithstanding the 

possession of the firearm. Under these circumstances, we find 

Stearns is inapplicable.2 

It is somewhat unclear, however, whether each offense may be 

enhanced as a result of the use of the same firearm during one 

criminal episode. we, therefore, affirm, but certify the following 

question as being one of great public importance: 

WHETHER APPELLANTS MAY BE SEPARATELY CONVICTED 
AND SENTENCED FOR ARMED BURGLARY, ARMED 
ROBBERY, AND ARMED RIDHAPPING WHERE EACH 
OFFENSE IS PART OF THE SAME CRIMINAL EPISODE? 

MINER and VAN NORTWICK, JJ., concur. 

'We would note that the case of m r a w  v. State, 656 So. 2d 
579  (Fla. 1st DCA 19951, is also inapplicable in that the firearm 
which was stolen in the instant case was taken prior to the victim 
returning home, the robbery necessarily involved the separate act 
of taking different items, and therefore, appellant was n o t  
convicted of a theft involving the same gun which provided the 
basis f o r  the armed burglary charge. 

3 


