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PRELIMINARY_STATEMENT
This proceeding involves the appeal of the GCrcuit Court's
denial of M. Johnston's notion for post-conviction relief. The
noti on was brought pursuant to Fla. R Cim P. 3.850.
The followng synbols will be used to designate references

to the record in this appeal:

"R Il'-- record on direct appeal to this Court;
"PC-R. w -- record on 3.850 appeal from Gircuit Court to
this Court.




ST FOR ORAL GUMENT

M. Johnston has been sentenced to death. The resolution of
the issues involved in this action wll therefore determ ne
whether he lives or dies. This Court has not hesitated to allow
oral argunent in other capital cases in a simlar procedural
post ure. A full opportunity to air the issues through oral
argunent would be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Johnston, through counsel, accordingly urges that the Court

permt oral argunent.
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STATEMENT QF THE CASE AND FACTS

M. Johnston was indicted on Decenber 12, 1983 for first-
degree murder (R 1918). At a jury trial, M. Johnston was
convicted of first degree murder (R 2382). The penalty phase
was conducted and the jury recomended death by an 8 to 4 vote
(R 2403). The judge inposed a death sentence, finding three (3)
aggravat ors: prior violent felony; offense commtted in the
course of a felony;, and especially heinous, atrocious, or cruel
(R 2412-15). M. Johnston's conviction and sentence were
affirmed on appeal. Johnston v. State, 497 So. 2d 863 (Fla.

1986) . In 1988, a warrant was signed setting M. Johnston's
execution. M . Johnston filed a notion pursuant to Fla. R Cim
P. 3.850. The trial court granted a stay of execution and
granted an evidentiary hearing on several clains. The
evidentiary hearing was held in June, 1989. Followi ng the
hearing, the Circuit Court denied all relief (PC-R 1678-88).

M. Johnston appealed to this Court which affirnmed the denial of
3.850 relief and denied M. Johnston's petition far state habeas
corpus relief. Johnston v. Dugger, 583 So. 2d 657 (Fla. 1991).

M. Johnston then filed a federal Petition for a Wit of
Habeas Corpus, which was granted on Septenber 16, 1993 as to M.
Johnston's sentence of death and denied as to the qguilt
det erm nati on. Specifically, the district court granted the Wit
on Clam VIl (the instruction on the statutory aggravating

circumstance "heinous, atrocious or cruel" violated the Eighth

Arendnent) and Caim XXI (Florida's overbroad death penalty




statute was applied to M. Johnston in violation of the Eighth
Amrendnent) and denied the renmining clains.

The Wit was conditional, giving Florida sixty (60) days to
initiate appropriate proceedings in state court. Appropriate
proceedings included: (1) resentencing M. Johnston; (2)
performng appellate reweighing or harmess error analysis; or
(3) inposition of a life sentence.

In Decenber, 1993, the State of Florida sought to cure the
Ei ghth Amendnent error identified by the district court by filing
a motion in this Court requesting this Court to "open a case" and

perform either an appellate reweighing or harnmless error analysis

(Johnston v. Sinsletarv, et. al, Mvant, Mtion, Sept. 28, 1993).
M. Johnston filed a Response questioning the basis of this
Court's jurisdiction to "open a case" and suggesting that the

court reopen the direct appeal and grant full briefing and oral

argument (Johnston v. Singletary, FSC No. 82,457, Response, OCct.
13, 1993). This Court issued an order stating it would "consider
the Mtion for Expedited Reweighing or Harmess Error Analysis

Pursuant to Espinosa v. Florida" and directed the State of

Florida to file a brief by Dec. 30, 1993; M. Johnston to file a
brief by Jan. 14, 1994, and the state to file a reply brief by
Jan. 24, 1994 (Johnston v . singletary, FSC No. 82,457, Dec. 10,

1993 order).
M. Johnston sought reconsideration and/or clarification of
this order, or dismssal of the State's nmotion, on the grounds

that the order failed to rule on the notion, failed to indicate




what rules of court applied, failed to state whether the court
was re-opening the direct appeal, and failed to conport with due
process. M. Johnston further objected that the court |[|acked

jurisdiction to "open a case" (Johnston v. Sincfletarv, FSC No.

82,457, Motion, Dec. 17, 1993). M. Johnston's notion was denied
w thout prejudice "to raise jurisdictional questions on the
merits." M. Johnston was directed to file an "Appellant's
answer brief" by Feb. 1, 1994. M. Johnston's Mdtion to Correct
and Designate Caption filed Dec. 17, 1993 was also denied
(Johnston v. State, FSC No. 82,457, Jan. 24, 1994, order).

The State filed an "Initial Brief of Respondent." Before
filing his brief, M. Johnston filed a Mtion to Determne
Record, again asserting his due process right to notice of what
proceeding was taking place and what constituted the record.

This Court issued an order on the notion stating only that: "the
record in the above cause is the record that was before the

court" (Johnston v. Sinsletarv, FSC No. 82,457, Mirch 2, 1994

order). M. Johnston filed his "Brief on Mtion Filed by Harry
K. Singletary" on March 21, 1994. The State filed a reply brief.
M. Johnston renewed his request that the court reopen his direct

appeal (Johnston v. State, FSC No. 65,525, Mtion, April 7,

1994), but never received a ruling. On June 23, 1994, this Court

issued an opinion holding the Ei ghth Amendnent error harm ess and

procedurally barred. Johnston v. Sinsletarv, 640 So. 24 1102
(Fla. 1994). M. Johnston filed a petition for wit of

certiorari in the United States Supreme Court. On February 27,




1995, the Suprenme Court denied certiorari, Johnston v.

Singletary, 115 S. C. 1262 (1995), and M. Johnston's death
sentence thus becane final.

On March 7, 1995, M. Johnston tinely filed a state
postconviction notion pursuant to Fla. R Cim P. 3.851 which
directs that a notion to vacate judgnment of conviction and
sentence of death be filed by the prisoner within one (1) year
after the judgnment and sentence becone final. Also filed on that
date was a Mtion to Disqualify Judge Powell. The Mtion to
Disqualify was granted and the case reassigned to Judge
MacKinnon. Thereafter, on March 29, 1995, a Supplenental Mtion
to Vacate was filed and on July 3, 1995 an Anended Mdtion to
Vacate was fil ed. On Decenber 21, 1995, the Crcuit Court
di smissed M. Johnston's Mdttion, his Supplenmental Mtion and his
Amrended Mdtion to Vacate Judgnent and Sentence w thout prejudice
as well as a Mtion to Admt Counsel Pro Hac Vice which had been
filed by then co-counsel, K Leslie Delk. In denying the pro hac
vice notion, the trial court stated that Ms. Delk had filed a
notion raising nmatters which were clearly successive and abusive
and omtted a description of the conditional nature of the grant
of habeas relief. In its order, the Circuit Court granted
undersi gned counsel ten (10) days to file a new notion. A
Rehearing Mdttion was filed on January 4, 1996 requesting
reconsideration of M. Johnston's Amended Mtion to Vacate
Judgnent and Sentence. That notion was granted and a hearing

pursuant to Huff v. State, 622 So. 2d 982 Fla. 1993) was set for
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February 29, 1996. On March 6, 1996, the Circuit Court summarily
denied M. Johnston's Amended Rule 3.850 notion stating that the
motion was time-barred and constituted an abuse of process in
that the claim were or should have been raised on appeal or in a
previous collateral proceedings. On March 18, counsel filed M.
Johnston's Mdtion for Rehearing from Oder Denying Amended Mtion
to Vacate which was denied March 21, 1996. On April 18, 1996,

M. Johnston timely filed a notice of appeal.




SUMMARY OF ARGUMENT

1. The trial court erred in denying M. Johnston's Anmended
Mtion to Vacate Judgnment and Sentence as tine barred and
successi ve. The trial court denial of a full and fair
post conviction proceedings constituted a denial of due process.
M. Johnston's sentence of death was vacated by the federal
district court in 1993. This Court reinposed a death sentence in
1994.  When M. Johnston's petition for certiorari review was
denied in 1995 M. Johnston's death sentence became final. The
circuit court erred when it failed to recognize the federal
district court's grant of relief. The circuit court also failed
to correctly determne when M. Johnston's sentence became final.
M. Johnston's 1995 Mtion to Vacate was tinely filed and this
Court should remand this case for full consideration of the
claims raised.

2. M. Johnston is entitled to access to public records
w thheld by state agencies under Chapter 119 of the Florida
Statutes and the Ei ghth and Fourteenth Amendnents. An
evidentiary on this issue is required. M. Johnston has received
conflicting letters from representatives of the State Attorneys
Ofice and a factual dispute exists as to whether that office has
destroyed its files from this case. The Oange County Sheriff's
Ofice and Olando Police Departnent have not fully complied wth

chapter 119. Moreover, M. Johnston's investigation into his

claims has been interfered with by non-conpliance on the part of




several other agencies. M. Johnston is entitled to conpliance
and to then amend his 3.850 Mtion.

3. M. Johnston wa snot conpetent at the time of the
offense, during all phases of this trial and when this court
sentenced himto death in 1994. M Johnston was convicted and
sentenced to death while inconpetent in violation of the Eighth
and Fourteenth Amendnents.

4. M. Johnston did not receive effective assistance of
counsel at the penalty phase of his trial. In this Court's 1994
opinion reinposing a death sentence, this Court relied upon a
jury recommendation tainted by ineffective assistance of penalty
phase counsel. A wealth of mtigation not presented at trial
shoul d have been considered in evaluation whether the jury's
death recomendation was sufficiently reliable under the Eighth
Amrendnent to support a death sentence.

5. In sentencing M. Johnston to death, this Court gave
great weight to the jury's recommendation, yet failed to consider
that the jury recommendation was tainted with many errors. The
jury instruction and prosecutor's comments and/or argunent
unconstitutionally shifted the burden to M. Johnston to prove
that death was an inappropriate sentence. M. Johnston's
sentence rests upon an unconstitutionally automatic aggravating
circunstance in violation of the Sixth, E ghth, and Fourteenth
Amendnent s. The trial court and prosecutor wunconstitutionally
mslead the jury as to its sense of responsibility toward the

sentencing of M. Johnston. Aggravating circunstances were




overbroadly and vaguely argued by the state in violation of the
Eighth and Fourteenth Anendnment. The jury instruction on the
hei nous, atrocious, or cruel aggravating circunstance was
unconstitutionally vague in violation of the Sixth, E ghth and
Fourteenth Amendnents. M. Johnston did not receive the nental

heal th assistance as contenplated by Ake v. Oklahoma in violation

of the Sixth, E ghth and Fourteenth Amendnents. Florida's
capital sentencing scheme is unconstitutional.

6. M. Johnston was denied an adversarial testing at the
guilt/innocence phase of his trial. M. Johnston did not receive
full chapter 119 conpliance and was precluded from fully
I nvestigating the adequacy of the adversarial testing at his
guilt. Once chapter 119 conpliance is provided, M. Johnston is
entitled to anend his 3.850 Mdtion.

7. Newl y discovered evidence shows that a forensic expert
relied upon by a state witness had msrepresented credentials and
training. This evidence denonstrates that confidence in M.
Johnston's conviction is undermned. This evidence material to
the credibility of a key state witness was withheld by the state
at trial.

8. M. Johnston's sentencing order does not conply wth
Florida law and he is entitled to a new sentencing.

9. M. Johnston has alleged abuse while in the custody of
the Orange County Jail. His allegations either denonstrate a

violation of his Fifth and Fourteenth Anendnent rights or further

proof of his delusional nental disorder.




10.. M. Johnston is innocent and the state failed to
satisfy its burden in this case which consists exclusively of
circunstantial evidence.

11.  Curnul ative error in this case resulted in a

fundanmental |y unfair proceeding.




ARGUMENT |
THE TRIAL COURT ERRED I N DENYI NG MR

JOHANSTON' S AMENDED MOTION TO VACATE JUDGEMENT
AND SENTENCE as TIME BARRED AND BUCCESSI VE.

TEE TRIAL COURT'S DENTAL OF A FULL AND FAIR
POBT~CONVICTION PROCEEDI NG CONSTI TUTED A
DENI AL OF DUE PROCESS.
The federal court granted federal habeas corpus relief to
M. Johnston and vacated his death sentence. Relief was granted
because Florida's inposition of a death sentence on M. Johnston
was found to violate the E ghth Amendnment. M. Johnston was not
granted habeas relief as to his conviction.'
M. Johnston's was sentenced to death again when this court
held that the Ei ghth Amendment error was harmess. M.
Johnston's current death sentence becane final on February 27,

1995 when the United States Suprene Court denied certiorari

review of this Court's June 23, 1994 opinion. Johnston v.

Sinsletarv, 115 S. C. 1262 (1995).

M. Johnston's Mtion to Vacate was tinely filed on Mrch 7,
1995 pursuant to the one (1) year tinme limt of Rule 3.850
applicable to cases becomng final after January 1, 1994. The
state conceded as nmuch in it Response to M. Johnston's notion to
vacate (PC-R 189; 204). The state specifically argued that

under Rule 3.850, M. Johnston was entitled to only one (1) year

"It is not uncommon for a federal court to grant a wit of
federal habeas as to sentence but deny habeas relief as to
convi cti on. See Parker v. Dugger, 498 U S. 308 (1991); Hitchcock
v. Dusser, 481 U S 393 (1987); Duest v. 8Singletary, 997 F.2d
1336 (11th Cir. 1993); Mddleton v. Dusser, 849 F.2d 491 (1ith
Cir. 1988); King v. Strickland, 748 F.2d 1462 (1984).
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from when his judgnment and sentence became final to file a notion
to vacate.

The Circuit Court erred in denying M. Johnston's Anmended
Motion to Vacate Judgenent and Sentence as tine barred and
successi ve. The Circuit Court came to this erroneous conclusion
through a series of faulty determ nations, each built upon the
| ast, and each wong.

First, the Crcuit Court refused to recognize that M.
Johnston's death sentence was vacated by the federal district
court when it issued its order of habeas corpus relief in 1993.
In refusing to recognize that the grant of relief vacated M.
Johnston's death sentence, the Crcuit Court relied on the fact
that the wit was "conditional."

Second, the Crcuit court then failed to recognize the
effect of this Court's 1994 decision reinposing the death
penal ty.

Third, the Circuit Court erroneously calculated the final
date of M. Johnston's death sentence and erroneously held that
M. Johnston's Rule 3.850 notion was untinmely.

Fourth, as a result of its prior errors, the Crcuit Court
failed to consider the nerits of the notion.

A. THE CIRCU T COURT ERRED WHEN | T FAILED TO RECOGNI ZE THE
FEDERAL DI STRICT COURT'S GRANT OF RELIEF.

The United States Suprenme Court has explained that:
The typical relief granted in federal habeas
corpus is a conditional order of release

unless the State elects to retry the _
successful habeas petitioner, or in a capital

11




case a simlar conditional order vacating the
death sentence.

Herrera v. Collins, 113 S. . 853, 862 (1993). Conditional or

not, the effect of the grant of federal habeas corpus relief to
M. Johnston was to vacate his sentence of death. Yet the
Grcuit Court refused to recognize it as such, instead stating
t hat:

"rTihe federal district court did not is

| I : nich risht | I
M. Johnston's ijudgement or sentence On the
contrary, the federal court originally held:

The wit of habeas corpus will be
cond|t|onalle/ ranted, wthin sixty
60) days o e date of this
order unless the State of Florida
initiates appropriate proceedi ngs
in state court. Because a new
sentencing hearing before a jury
not constitutionally required, the
State of Florida may initiate

what ever state court proceedings it
finds appropriate, including
seeking a life sentence or the
erformance of a reweighing or
armess error analysis by the
Florida Suprene Court.

(PCR2. 420) (enphasis added). Wth all due respect, this is a
conditional grant of the wit. Mreover, if it was not a
conditional grant of the wit, then it would not have had any
effect on M. Johnston or his state court proceedings whatsoever.
The federal courts do not have the authority to sinply order
Florida courts in death cases around, absent the grant of habeas
relief. Rather, what the federal court did was something it has

the authority to do, something federal courts have been doing for

over one hundred (100) years; it issued what is the npst common

12




habeas corpus renedy today = a conditional wit = first
recognized by the United States Suprene Court in 1894 in In re
Bonner, 151 U.S. 242 (1984). The Grcuit Court sinply made a
horrendous legal error in this case when it ruled that "the
federal district court did not in fact issue a wit of habeas
corpus or even a conditional wit, which mght have vacated M.
Johnston's judgenent or sentence.”

Oiginally, courts were confined to only the ultimate relief
avail able in habeas corpus proceedings = orders requiring the
petitioner's unconditional discharge from custody. If the Iegal
error proved by the petitioner did not render his current custody
illegal, no other remedy was avail able. However now the courts
rely on nore flexible renedies such as "conditional" orders, like
the one issued in M. Johnston's case, Wwhich only require release
in the event that a retrial or other action sufficient to cure
the constitutional violation does not occur within a period of
time specified in the order granting the wit, usually 30,60, 90

or 120 days. James Liebman, Federal Habeas Corpus Practice and

Procedure § 33.3 (1996).
Followng a grant of a conditional wit, if the state fails
to act within the time set by the wit, then the petitioner nust

be imrediately released. See, e.q., Smth v. Lucas, 16 F.3d 638,

641 (5th Cr. 1994) (per curiam) (imediate release from death

sentence, which court vacated upon state's failure to retry

sentence within specified time); Cappsv. Sullivan, 13 r.3d4 350,

353 (10th Gir. 1994); Foster v. lLockhart, 9 F.3d 722, 727-28 (8th

13




Gr. 1993) (release appropriate but state "may . . . rearrest and
reprosecute"); Burton v. Johnson, 975 F.2d 690, 692-93 (10th Crr.
1992), cert. denied, 113 S. C. 1879 (1993); Moore v. Zant, 972
F.2d 318, 320 (11th Gr. 1992), cert. denied, 113 S. C. 1650

(1993); Tifford v. Wainwisht, 588 F.2d 954, 957 (5th Gr. 1979);
United States ex rel. Schuster v. Vincent, 524 F.2d4 153, 160-61

(2@ Cir. 1975); Grasso v. Norton, 520 F.2d 27, 37-38 (24 CGrr.

1975); United States ex rel. Brown v. Rundle, 427 F.2d 223, 224
(3d Cir. 1970); United States ex rel. Mller v. Pate, 299 F.
Supp. 418, 420 (E.D. Ill. 1969), rev’d_on other grounds, 429 F.2d

1001 (7th Cr. 1970), cert. denied, 401 U S. 924 (1971). See
also Powers v. Schwartz, 448 F. Supp. 54, 57 (S.D. Fla. 1978),

vac’d as noot, 587 F.2d 783 (5th Gir. 1979) (ordering petitioner

rel eased on own recognizance when state ignored order to hold

bond hearing); Cave v, Singletarv, 971 F.2d 1513, 1520, 1530

(11th Gr. 1992) (affirmng conditional release order that
provided for inposition of sentence of life inprisonment if state
fails either "to hold a new sentencing hearing within said 90 day
period ,.. [or to obtain] an order from this Court extending said
time for good cause'); smth, 16 F.3d at 641, Haves v. lockhart,
881 F.2d 1451, 1451-52 (8th Cir. 1989), cert. denied, 493 US.

1088 (1990) (granting wit and "remand[ing] the case to the
district court with directions to reduce Hayes' punishnent to
life inprisonnent without parole unless the state, wthin such
reasonable tine as the district court may fix, conmences

proceedings to retry the question of punishment"); Hamontree v
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Phelas, 605 F,2d 1371, 1380-81 (5th Gr. 1979) ("we suggest that
the state be given a reasonable time, say ninety days, wthin
which to retry the petitioner; otherwise, it nush permanently

di scharge him from custody.").

The Circuit Court further failed to recognize that the
federal court vacated M. Johnston's sentence of death. This was
again sinply error. In this case, what the federal district
court did was to say to the State of Florida in no uncertain
terms: if you can cure the death sentence within sixty (60)
days, you can inpose it, if you fail to do so, you may not. In
either instance, you may not carry out the sentence you inposed
in 1986. Yet the Circuit Court held that "Mr. Johnston's

original sentence and judgnent were never vacated nor was he ’re-

sentenced' by the Suprene Court in Johnston M (PCGR2. 421-
22). This Circuit Court's order should be reversed and this case
r emanded.

B. THI8 COURT'S 1994 DECI SION HOLDING THE El GHTH AMENDMENT
ERROR HARMLESS REIMPOSED A DEATH SENTENCE ON Mr. JOHNSTON.

THAT SENTENCE THUS BECAME FINAL WWHEN THE SUPREME COURT

DENI ED CERTI ORARI REVI EW IN 1995.

As noted above, the Crcuit refused to acknow edge that this
Court in its 1994 decision, re-sentenced M. Johnston to death
when it held that the Eighth Amendnent error infecting M.
Johnston's sentencing proceedings was harmless error.

A death sentence is no nore final without the conpletion of
the appellate review process, than it is without the jury
recommendation or judge sentencing calcul us. In cases where the

state court conducts a new sentencing proceeding before a new
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jury in order to cure constitutionally invalid sentencing, the
death sentences in those cases have not been final until the
direct appeal process following the resentencing was over. The
sane |ogic applies here. In M. Johnston's case, this Court
opted to conduct new appellate proceedings in order to cure the
Ei ghth Amendnent error instead of remanding for a new jury
sentencing or inposing a life sentence. Meaningful appellate

review by this Court is a required before a sentence of death may

be carried out. Proffitt v. Florida, 96 S. C. 2960 (1976). It

is an essential step in the process of the death penalty
Florida, and no death sentence in this State is final or
carried out until this Court affirms that sentence. See

3.851, Fla. R Cim P. (™a judgnent is final: (a) upon t

in
can be

Rul e

he

expiration of the tine permtted to file a petition for wit of

certiorari in the United States Supreme Court seeking review of

the decision of the Suprene Court of Florida affirmng a
and sentence of death. ") M. Johnston's sentence was not
affirnmed until 1994. The prior sentence of death inposed

was null and void, vacated and prohibited.

] udgnent

on him

When faced with other cases in simlar procedural postures,

Florida has either sought resentencing or filed notions i
Court to reopen direct appeal proceedings to subject the
appel late harnless error analysis. See Parker v. State,

2d 1032 (Fla. 1994); Hill v. State, 643 So. 2d 1071 (Fla.

In those cases where a resentencing was conducted, there

question that the sentence was not final until the direct

16

n this
error to
643 So.

1994) .
is no

appeal




affirmng the sentence was finalized. This logic has also
applied in cases where this Court conducts new appellate
proceedi ngs.

In Parker v. Dugger, 111 S. C. 731 (1991), the 8th

Amrendnent error occurred when this Court after striking two
aggravating circunstances, affirned Parker's sentence w thout
considering the mtigating circunstances. The United States
Supreme Court granted the Wit and this Court was directed to
conduct an adequate harmless error analysis. This Court reopened
Parker's case, conducted a harmless error analysis and concl uded

that a life sentence should be inposed. Parker, 643 So.2d 1032.

Johnston's situation is identical except that this Court inposed
death instead of inposing life.

Li kewise, in Sochor v. Florida, 112 S. . 2114 (1992), the

Supreme Court found Florida's harmess error analysis deficient.
Thereafter, this Court issued a new opinion affirmng the death
sent ence. In Sochor’s currently pending state postconviction
proceedi ngs, Florida has never argued that Sochor’s sentence was
final before this Court issued that opinion.

Here, there was no valid sentence in place until this Court
affirmed the sentence in 1994 and certiorari review was denied
Feb. 27, 1995. Johnston's sentence did not become final until

that date. See Richmond v. Lewis, 113 S. . at 535 ("Where the

death sentence has been infected by a vague or otherw se
constitutionally invalid aggravating factor, the state appellate

court or sone other state sentencer nust actually perform a new
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sentencing calculus, if the sentence is to stand."). Since
certiorari review was denied on February 27, 1995 M. Johnston's
sentence of death did not become final until that date. There
was no valid death sentence in place until this Court's finally
affirmed the sentence. That it took until 1993 for the Eighth
Amrendment error in M. Johnston's case to be correctly ruled upon
is no reason to deny him the benefit of that ruling.

This Court inposed M. Johnston's death sentence in 1994.
Johnston v. Sinsletarv, 640 So. 2d 1102 (Fla. 1994). On February
27, 1995, the United States Supreme Court denied certiorari.
Johnston Vv. Singletary, 115 S. C. 1262 (1995). M. Johnston's
death sentence thus becanme final. The Circuit Court was in error
when it concluded that M. Johnston's death sentence was final
upon the June 22, 1986 filing of the nmandate affirmng the
j udgnent and sentence. (PCG-R2.  420).

In Teague V. Lane, 489 U S 288 (1989), the Suprene Court
adopted the language in Allen v. Hardy, 478 U.S. 255 (1986), as

defining the term "final". 1In Alen v. Hardy, 478 U S at 258

n.l, the Court quoting Linkletter v. Walker, 381 U S. 618 (1965),

stated: "‘By final we nean where the judgnent of conviction was
rendered, the availability of appeal exhausted, and the time for
petition for certiorari had elapsed’™.

Simlarly, Florida law provides a definition of "final" in
capital cases in Rule 3.851, Fla. R Cim Pro.: "For purposes
of this rule, a judgnent is final: (a) upon the expiration of the

time permtted to file a petition for a wit of certiorari in the
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United States Supreme Court seeking review of the decision of the
Suprene Court of Florida affirmng a judgnent and sentence of
death (90 days after the opinion beconmes final), or (b) upon the
di sposition of the petition for wit of certiorari by the United
States Suprene Court, if filed."

The Circuit Court failed to properly determne on what date
M. Johnston's sentence becane final. On Septenber 16, 1993, the
district court entered its order granting habeas relief as to two
of M. Johnston's clains after finding Eighth Anmendment error
tainted M. Johnston's sentence of death. Habeas relief was
granted on Claim VII, which alleged that the sentencing jury had
received a constitutionally inadequate instruction on the
hei nous, atrocious or cruel aggravating circunstance, and Claim
XX, which alleged Eighth Anmendnent error under Rchoond v.

Lewis, 113 S. C. 528 (1992), because nether the sentencing nor

the appellate court had actually applied an adequate narrow ng
construction of the heinous, atrocious or cruel aggravator
rendering the aggravator vague and overbroad as applied. Havi ng
found relief was required on both of the clains, the district
court outlined the options available to the State of Florida to
cure the Eighth Anendnent error.

Specifically, the federal district court stated: "because
only the Florida courts can determ ne the proper approach to
Petitioner's sentencing, the wit of habeas corpus will be
conditionally granted, within sixty (60) days from the date of

this order, unless the State of Florida initiates appropriate
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proceedings in state court." Thus according to the federal
district court's ruling, M. Johnston's sentence of death was not
constitutionally valid and could not be carried out. M.
Johnston's "sentencing" was up to the State of Florida to

appr oach.

Followi ng the issuance of the Septenber 16, 1993 order,
Florida petitioned this Court to "open a case" and cure the error
identified by the federal district court. Specifically, the
State asked this Court to "grant expedited review, with an
accelerated briefing schedule and reweigh or perform the
requisite harmess error analysis required by the Septenmber 16,
1993, order of the district court" (Mtion for Expedited
Rewei ghing or Harmliess Error Analysis at 3.) This Court granted
Florida's request and ordered briefing. Wen M. Johnston
conpl ai ned about inadequate procedural due process and |ack of
notice of what rules governed the proceedings, the State filed a
reply brief saying:

If the state has chosen the wong vehicle to

invoke this court's jurisdiction, then it

woul d ask that the court reopen Johnston's

direct appeal on this narrow issue alone and

consolidate this case under the appellate

case nunber. The state has no preference as

to which case nunber this case will fall

under since the issue to be reviewed remains

the sanme and residual jurisdiction still

attaches.
(Reply Brief of Respondent, March 31, 1994 at 2). Cearly, the
State recognized at that point that a final death sentence was

not in place and would not be in place until this Court conducted

either an appellate reweighing or harmess error analysis.
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No final sentence was in place once the federal court found
that Eighth Amendnent error had infected M. Johnston's
sentenci ng proceeding. H's death sentence was constitutionally
infirm and was vacated. The federal court directed Florida to
re-approach M. Johnston's sentencing and it suggested options.
The Circuit Court was wong to refuse to recognize that this
Court's act of "curingw the constitutionally invalid sentencing
proceeding held below in 1986, resulted in the inposition of a
death sentence which thus becane final when certiorari review was
denied in 1995.

C. MR. JOHN&TON' S 3.850 NOTION WAS TIMELY FI LED.

Rule 3.851 of the Florida Rules of Crimnal Procedure
directs that a notion to vacate judgnment of conviction and
sentence of death shall be filed by the prisoner within one (1)
year after the judgnment and sentence becone final. Rule 3.851
defines a final judgenent and sentence as follows: "For purposes
of this rule, a judgment is final: (a) upon the expiration of the
time permtted to file a petition for a wit of certiorari in the
United States Suprene Court seeking review of the decision of the
Supreme Court of Florida affirmng a judgnent and sentence of
death (90 days after the opinion becones final), or (b) upon the
di sposition of the petition for wit of certiorari by the United
States Suprene Court, if filed."™ M. Johnston's judgnent and
sentence becanme final on February 27, 1995 when the United States
Supreme Court denied certiorari review of this Court's affirnmance

of his death sentence.
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Pursuant to Rule 3.851, on March 7, 1995, M. Johnston
timely filed a Mtion to Vacate Judgenent and Sentence wth
Special request for Leave to Anend in the Circuit Court in and
for Orange County, Florida, seeking relief from his now final
conviction and sentence. During the course of those proceedings
the state argued that the one (1) year time limt of Rule 3.851,
applicable to cases which became final Jan. 1, 1994, applied in
this case (State's Response at PC-R 189; 204). The state
specifically argued that M. Johnston was entitled to only one
year for the date his conviction and sentence becane final. Yet,
on March 6, 1996, the state Crcuit Court sunmarily denied M.
Johnston's Amended 3,850 notion. The Circuit Court erred when
it held that M. Johnston's clains are tine barred (PC-R2. 420).
M. Johnston's Mtion to Vacate was tinely filed. This case
should be remanded for consideration of the clains raised.

D. TH S COURT SHOULD REMAND THI S CASE FOR FULL CONSI DERATI ON OF
THE CLAI M5 RAI SED.

Havi ng now shown that his Mtion to Vacate was tinely filed,
M. Johnston is entitled to a remand of his case for
consideration of the nerits of the clains raised. M. Johnston
is entitled to an evidentiary hearing on his clains as summary
denial would be inappropriate. A Rule 3.850 litigant is entitled
to an evidentiary hearing unless "the notion and the files and
records in the case conclusively show that the prisoner is
entitled to no relief." Fla. R Cim P. 3.850; Lenpn v. State,
498 So. 2d 923 (Fla. 1986); State v. Crews, 477 So. 2d 984 (Fla.

1985); ©’callaghan v. State, 461 So. 2d 1354 (Fla. 1984); Sireci
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V. State, 502 So. 2d 1221, 1227 (Fla. 1987); Mson v, State, 489
so. 2d 734, 735-37 (Fla. 1986). A trial court has only two
options when presented with a Rule 3.850 notion: "ejther grant
appel lant an evidentiary hearing, or alternatively attach to any
order denying relief adequate portions of the record
affirmatively denonstrating that appellant is not entitled to

relief on the clainms asserted."™ Wthersnoon v, State, 590 So. 2d

1138 (Fla. 4th DCA 1992). $ee Hoffman v. State, 571 So. 2d 49

(Fla. 1990). The court below failed to exercise of either of
these options, instead erroneously denied the notion as tine
barred and abusive. This Court nust reverse and renand.
ARGUVENT | |

MR. JOHNSTON 18 ENTITLED TO ACCESS TO PUBLIC

RECORDS W THHELD BY STATE AGENCI ES UNDER

CHAPTER 119 OF THE FLORI DA STATUTES AND THE

El GHTH AND FOURTEENTH AMENDMENTS. AN

EVIDENTIARY HEARING ON THIS ISSUE IS

REQUI RED.

This Court has nade it clear that a prisoner whose

conviction and sentence of death has beconme final on direct
review is generally entitled to crimnal investigative public

records as provided in Chapter 119. See Anderson v. State, 627
So. 2d 1170 (Fla. 1993); Mehleman v. pugger, 623 So. 24 480

(Fla. 1993); Walton v. Dugger, 621 So. 2d 1357 (Fla. 1993); State
V. Kokal, 562 So. 2d 324 (Fla. 1990); Provenzano_v. Duqger, 561
so. 2d 541 (Fla. 1990). See also Mendvk v, State, 592 So. 2d

1076 (Fla. 1992). \When agencies fail to conply with public

records requests, an evidentiary hearing is required. Ventura v.

State, 673 So. 2d 479 (Fla. 1996). If any agency clains that
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files in their possession are exenpt under Chapter 219, then an
in canera inspection nmust be conducted by the court. See Kokal ;
Walton. Further, this Court has extended the time period for
filing Rule 3.850 notions after disclosure of Chapter 119
materi al s. Ventura; Jenninss v. State, 583 So. 24 316 (Fla.
1991); Engle v. Duqgger, 576 So. 2d 696 (Fla. 1991); Provenzano.

In these cases, a period of sixty (60) days was afforded to

litigants to anmend Rule 3.850 motions in light of newy disclosed
Chapter 119 naterials. M. Johnston should have been permtted
to secure Chapter 119 conpliance and allowed to amend once the
requested records were disclosed.

Post-conviction litigation is governed by principles of due

process. See Holland v. State, 503 So. 2d 1250 (Fla. 1987).

Thus, M. Johnston's request for |eave to anend should have been
granted because that request is integral to his rights in the
post-convi ction process. This Court encourages circuit courts to

allow amendnent of Rule 3.850 notions. See Brown v. State, 596

So. 2d 1026 (Fla. 1992); Wods v. State, 531 So. 2d 79 (Fla.

1988). The lower court's order should be reversed, and an
evidentiary hearing on the Chapter 119 issues should be ordered.
Additionally, M. Johnston is entitled to any exculpatory
materials in the possession of prosecutorial agencies.

The record with regard to this claim evinces the need for a
heari ng. M. Johnston has been denied conplete access to public
records and possible exculpatory materials from several state

agenci es. Moreover, this is an Oange County case involving both
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the Orange County sheriff and the Olando Police Department. As
became known and conceded by the state during the Jerry Wite and
Pedro Medina cases, the Orange county Sheriff and police in the
past have failed to conply with public records requests and have
w thheld material which is public record as well as naterial
which may be excul patory.

In early 1995, prior to the due date of M. Johnston's
Mbtion to Vacate, chapter 119 requests were nmade to the agencies
involved in the prosecution of M. Johnston. One of those
requests was to the Ofice of the State Attorney for the N nth
Judicial Gircuit, Oange County. That office now clains that
their file in this case was destroyed. Initially, on My 30,
1995, Assistant State Attorney Paula Coffman replied to this
request for records by stating that the closed office file in

State v. Johnston, CR 83-5401, the file from this case, was

avail able for inspection and/or copying and that according to
their records, there were no other files in the possession of the
State Attorney in which M. Johnston was either an accused,
wtness or victim This letter was attached to the state's
Septenmber 1, 1995 response to M. Johnston's Mtion to Vacate
(PCGR  273).

However, on June 12, 1995, the Chief Assistant State
Attorney, WIlliam C. Vose, also replied to this request for
records. In his letter, he stated that records on several cases
which involved M. Johnston, including the files from this case,

had been destroyed. He attached two (2) pages of destruction
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docunentation for closed felony cases to his letter and a one (1)
page interoffice nenorandum

The destruction documentation shows cases from January 2,
1979 to Decenber 31, 1985 were either authorized to be destroyed
or that requests for that authorization were nmade. The
interoffice nenorandum attached, dated January 31, 1995, is from
Julie Swinarski of the Ofice of the State Attorney to Mke Ofut
and Luis Rodriquez regarding M. Johnston's request. In it
Sw narski states, "all of these may be destroyed, however, | need
to at |lease make an attenmpt to find out if they are out there
anywhere, although | highly doubt it. Al are State v. David
Eugene Johnston." The neno then provides seven (7) case nunbers,
including CR 83-5401, which is the file nunber for this case.
See Attachment A. A note witten on the menorandum seens to
indicate that this check was again requested on June 1, 1995.
Thereafter, on Septenber 5, 1995 M. Coffrman sent a package to
CCR containing presumably the only records which the State
Attorney was conceding still existed. The package contained only
copies of three (3) 1995 post-conviction pleadings and another
copy of Coffman’s May 30, 1995 letter. This letter and its
attachments denonstrate the need for a hearing on this matter as
there is a factual dispute as to whether these files have been
destroyed or are being wthheld. No hearing on this matter was
conducted bel ow.

It is clear that chapter 119 conpliance did not occur. The

State's only assertion that M. Johnston's counsel failed to
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inspect the available files warrants an evidentiary hearing.

Ventura v. State, 673 So. 2d 479 (Fla. 1996). This is

particularly true where here the State has sent conflicting
letters and provided copies of records which are clearly not the
conplete file. As this Court stated in Ventura, "[tlhe sState
cannot fail to furnish relevant information and then argue that
the claimneed not be heard on its nerits because of an asserted
procedural default that was caused by the State's failure to
act." 1d, at 481.

The Olando Police Departnent in response to M. Johnston's
request produced naterials on Mirch 10, 1995. Thereafter, M.
Johnston sent requests to every individual |aw enforcement
officer associated with the investigation. A file was then
received on April 14, 1995 which purported to be the file of
Oficer Robert Mundy. Wth regard to requests made of several
other individual officers, the Police Department failed to
forward requests to officers no longer enployed there and refused
to provide collateral counsel wth current addresses of fornerly
enpl oyed officers. Additionally, the Olando Police Departnent
has failed to produce the files of any other individual officer.
No other file has ever been provided. Oher individual officers
were closely involved with this investigation, including Oficers
Dupui s, Stickley, Osterneyer, Hitechen, Farmer, Rey and Keefe.
M. Johnston has alleged that he has not received the conplete
files. The Police Department has claimed only that they would

have expected to find all investigation information in their
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records search. Here as in Walton, a hearing is required to
determ ne the existence of any records or files in the possession
of those officers.

Non- conpliance by Orange County |aw enforcenent has been
conceded by the State in other cases. In the Wite case, during
the Circuit Court proceedings, M. Coffman represented the state
and specifically conceded:

And | wll candidly admt that the existing
record in this case does not refute the

al legations that prior public record demands
have been nade and if they have been nuade,
that these six or seven itens that they're
now claimng they've never seen before were
not included in those prior disclosures.

(State of Florida v. Jerry Wite, T. 11/27/95 hearing at 32-3).

Additionally, nore recently during the oral argument in State v.
Medina before this Court last nonth, Assistant Attorney GCeneral
Kenneth Nunnelley also conceded that Orange County had failed to
conmply with prior public records requests.

M. Johnston has also attenpted to investigate the role of
Judith Bunker, a purported blood spatter expert, in the
investigation of this case. These efforts have been hindered by
chapter 119 non-conpliance on the part of numerous state

agenci es. © This issue was recently briefed and argued before

"Those agencies include: State Attorney, 9th Judici al
Circuit; State Attorney, 15th Judicial Circuit; State Attorney,
11th Judicial Crcuit; State Attorney, 16th Judicial Grcuit;
State Attorney, 1st Judicial Circuit; State Attorney, b5th
Judicial Crcuit; State Attorney, 6th Judicial Crcuit; State
Attorney, 8th Judicial Grcuit; State Attorney, 7th Judicial
Circuit; State Attorney, 13th Judicial GCircuit; State Attorney,

17th Judicial Circuit; State Attorney, 18th Judicial Grcuit;
(continued...)
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this Court in State V. cCorrell and counsel would refer the Court

to that record.

This Court must remand for further proceedings to allow M.
Johnston to present his evidence that he has not received full
chapter 119 conpliance, he must be then allowed to anend.

Walton: Ventura.

2(. .. continued)
State Attorney, 19th Judicial Crcuit; Public Defender, 5th
Judicial Grcuit; Public Defender, 7th Judicial Grcuit; Medical
Examner, District 1; Medical Examner, District 6; Medical
Exam ner, District 11; Medical Examner, District 14; Medical
Exam ner, District 15; Medical Examner, District 16; Medical
Exam ner, District 17; Medical Examner, District 23; Olando
Police Departnent; Florida Departnent of Law Enforcenent; Florida
Prosecuting Attorney Association, Crimnal Justice Institute;
Al lachua County Sheriff; Bradford County Sheriff; Gtrus County
Sheriff; Cay County Sheriff; Collier County Sheriff; Metro-Dade
Police Departnment; DeSoto County Sheriff; Dixie County Sheriff;
Duval County Police Departnent; Escanbia County Sheriff; Flagler
County Sheriff; Franklin County Sheriff; Glchrist County
Sheriff; Gades County Sheriff; Gulf County Sheriff; Hamlton
County Sheriff; Hardee County Sheriff; Hendry County Sheriff;
Hernando County Sheriff; Hi ghlands County Sheriff; "Hillsborough
County Sheriff; Lafayette County Sheriff; Lake C_ountg0 Sheriff;
Lee County Sheriff; Mnatee County Sheriff; Martin unty
Sheriff; Monroe Oountly Sheriff; Nassau County Sheriff; Okeechobee
County Sheriff; Osceola County Sheriff; Palm Beach County
Sheriff; Pasco County Sheriff; Pinellas County Sheriff; Polk
County Sheriff; St. Lucie Sheriff; Santa Rosa Sheriff; Sarasota
County Sheriff; Sumter County Sheriff; Suwanee County Sheriff;
Taylor County Sheriff; Volusia County Sheriff; Wakulla County
Sheriff; Washington County Sheriff).
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ARGUMENT |1

MR. JOHNSTON WASNOT COMPETENT AT THE TI ME OF
THE OFFENSE, DURI NG ALL PHASES orF HI 8 TRI AL,
AND WHEN THI S COURT SENTENCED HIM TO DEATH IN
1994. MR JOHNSTON WAS CONVI CTED AND
SENTENCED TO DEATH WHI LE | NCOVPETENT I N

VI OLATION OF THE ElI GHATH AND FOURTEENTH
AMENDMENTS .

A defendant nust be conpetent at the tinme of his plea, trial
and sentencing; otherwise, his conviction violates due process.

Bishoo v. United States, 350 U S 961 (1956); Dusky v. United

States, 362 U S. 402 (1960). |f doubt exists as to a defendant's

conpetency, the court must hold a hearing. Pate v. Robinson, 383

U.S. 375 (1966); James v. Singletary, 957 F.2d 1562 (11lth Cr.

1992). Simlarly, if a question arises during the proceedings as
to a defendant's conpetency, due process requires the court

conduct a hearing. Drope v. Mssouri, 420 U S. 162 (1975).

A claim that a defendant was inconpetent at the tine of his
plea or trial can be proven by the subsequent presentation of

col lateral evidence as to actual conpetency. Nat hani el v.

Estelle, 493 F.2d4 794, 796-97 (5th Cr. 1974); Mran v. Godinez,

40 F.3d 1567 (9th GCr. 1994). It is insufficient that a
defendant is aware of the ongoing |egal proceedings; rather he
must also have a "rational understanding” of the proceedings.

Lafferty v. Cook, 949 F.2d 1546 (10th Gr. 1991) cert. denied,

112 s. ct. 1942 (1992).

M. Johnston was inconpetent when he was sentenced to death
by this Court in 1994, as well as at every other stage of his

proceedi ngs. Additionally, M. Johnston did not receive an
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adequat e conpetency evaluation, either in the form of the
eval uations conducted by persons appointed by the court, or
during the proceeding in which the court ruled on the issue.
Moreover defense counsel failed to advise the court of M.
Johnston's nental deterioration at trial. Had trial counsel done
so, the court would have been required by Pate to hold another
conpetency hearing. M. Johnston was denied his rights under
Pate by trial counsel ineffectiveness in this regard.

Expert testinony would show that M. Johnston was
i nconpetent at the tme of the offense and atthe time of trial
(PCR 1380-92). Mbreover, M. Johnston's Mtion to D squalify
the Judge contained an affidavit from M. Johnston stating that
he had been attacked by Judge Powell in chanbers followng his
evidentiary hearing. Judge Powell has granted the notion but has
stated "[t)lhese clains are patently false and perjurious. It is
ludicrous to believe that any judge would be alone in their
chambers with a defendant whom he or she has sentenced to death
much less strike that person." After reviewing these docunents
and conducting an evaluation of M. Johnston, a nental health
professional has found that M. Johnston's clains if considered
untrue, are further evidence of his previously diagnosed
del usi onal disorder. If untrue, (1) the allegations against
Judge Powell are typical of a delusional disorder of the
persecution type; (2) M. Johnston believes he is being
mal evolently treated by Judge Powell and was kicked and beaten by

him (3) it is not unusual for people with this type of disorder
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to repeatedly take their conplaints of being mstreated to |egal
authorities; and (4) M. Johnston's preoccupation with a nunber
of systematic delusions just further substantiates his

i nconpetence due to his severe nental illness.

Department of Corrections psychiatrist, F.O Alcantara, has
similarly concl uded that M. Johnston is delusional; suffers from
organi ¢ delusional syndronme; and has brain danmage. Q her
corrections departnent personnel have also concluded that M.
Johnston's apparently delusional perceptions are a result of his
mental and enotional instability.

This claim was not considered below because the Circuit
Court erroneously held that M. Johnston's nmption to vacate
judgment and sentence was tinme barred. This case should be
remanded to the Circuit Court for proper consideration of this
claim

Moreover, it is clear that M. Johnston has not received
full conpliance with his chapter 119 requests for records,
docurments, files, and other evidence and that is entitled to a
hearing on those allegations and tinme to anend his Rule 3.850
notion once he has received full conpliance.

ARGUMENT |V
MR. JOHNSTON DI D NOT RECEIVE EFFECTI VE
ASSI STANCE OF COUNSEL AT THE PENALTY PHASE OF
HS TR AL. IN ADDI TI ON, TRIAL COUNSEL WAS
RENDERED | NEFFECTI VE BY THE ACTION OF THE
TRI AL COURT AND STATE.

In this Court's 1994 opinion reinposing a death sentence,

this Court relied upon a jury recomendation tainted by
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ineffective assistance of penalty phase counsel. A wealth of
mtigating evidence not presented at trial should have been
considered in evaluating whether the jury's death reconmrendation
was sufficiently reliable under the Eighth Amendnent to support a
death sentence.

Under Strickland v. washington, 466 U S. 668, 698 (1984), a

defendant nust identify particular acts and/or omssions of

counsel outside the range of _reasonable conpetent attorney

performance, and denonstrate a reasonable probability the errors
could have had some inmpact on the proceedings, in that confidence
in the result of the proceedings is underm ned because of
counsel's errors. M. Johnston's penalty phase counsel failed to
adequately investigate, develop and present mtigating evidence
and failed to know the |law and adequately object to

constitutional violations. Johnston was denied his 8th Amendnent
right to individualized sentencing.

Trial counsel has a duty to_investigate mtigation hefore

deciding whether or not it should be presented. Cave V.
Singletary, 971 F.2d4 1513 (11th Gr. 1992); Blanco Singletary,
943 F.2d 1477 (11th Cir. 1991); Horton v. Zant, 941 F.2d 1449
(11th Cr. 1991). Moreover, Johnston's trial counsel failed to
investigate, obtain and present a nental health expert at penalty
phase. An ordinarily conpetent attorney conducting a reasonable
penalty phase would have presented expert testinony to explain
the relevance of M. Johnston's nental illness the existence of

which is supported by abundant docunentation. An ordinarily
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conpetent attorney conducting a reasonable penalty phase would
al so have presented expert testinony to testify to the existence
of statutory and non-statutory mental health mtigation.
Counsel's failure constituted ineffective assistance at the
penalty phase. Counsel also failed to ensure that Johnston
received effective nmental health assistance. Ake v. lahons,

470 U.S. 68 (1985); Agan v, Singletary, 9 F.3d 900 (1ith Gir.
1993).

Trial counsel did not sufficiently investigate, develop,
and/or present mtigating evidence during M. Johnston's penalty
phase. No nental health experts testified on M. Johnston's
behalf as to either statutory or non-statutory mtigating
factors. Expert testinmony is available to show that M. Johnston
suffers from organic brain danage and/or syndrone and
schi zophrenia undifferentiated wth paranoid features (PCR 252;
363-367). This testinony was presented at a 3.850 hearing in
1989. Expert testinony also shows M. Johnston net the criteria
for two statutory mitigating circunstances. First, M. Johnston
was under the influence of an extreme nental or enotional
disturbance at the time of the offense (PGR 228; 3887); and (2)
M. Johnston's ability to appreciate the crimnality of his
conduct or to conform his conduct to the requirenents of |aw was
substantially inmpaired (PC-R 228, 3887-88). The jury did not
hear this evidence.

At the penalty phase, there was no effort to present

compel ling mental health evidence, investigate for further
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evi dence, or have an expert explain the evidence. Johnston's
life and psychiatric history was never evaluated by an expert for
mtigation. The failure to present a mental health expert to
explain nental mtigation was unreasonable and deficient.
Moreover, counsel failed to investigate, develop and present
background information to court-appointed experts.

The 11th Circuit Court of Appeals has stated: "we have
difficulty envisioning a case in which counsel's failure to alert
the trial court to the manifest inadequacy of an expert's
psychiatric assistance would not violate the defendant's right to
effective assistance of counsel under the 6th Anmendnent." Clisby
v. Joneg, 960 F.2d 925, 934 n.12 (11th Cir. 1992) (en banc). The
Court has also explained:

Uncounsel ed jail house bravado should not deprive a
defendant of his right to counsel's better-inforned

advice. (citations omtted). This principle especially

holds true where a possible nental inpairment prevents

the client from exercising proper judgnent, id. at 1451

(om ssion), or where an attorney foregoes a defendant's

only plausible line of defense, (citations omtted).
Foster v. Dugger, 823 F.,2d 402, 407 n.16 (1llth Cir. 1987). See
Eutzy v. Dugger, 746 F. Supp. 1492 (N.D. Fla. 1989); Hull v.

Freeman, 932 F.2d 159 (3rd Gr. 1991). "An attorney has expanded

duties when representing a client whose condition prevents him

from exercising proper judgnent." Thompson v. Wiinwisht, 787

F.2d 1447, 1451 (11th Cr. 1986). Purported "tactical decisions"
of counsel deserve deference only when: 1) counsel in fact bases
trial conduct on strategic decisions; 2) counsel makes inforned

deci sion based on investigation; and 3) decision appears
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reasonabl e under circunstances. Huvnh v. King, 95 F.3d 1052

(11th CGr. 1996); Thompson V. Calderon, 86 F.3d 1509 (9th Cr.

1996). None of these conditions is net here.

At the Rule 3.850 hearing in 1989, Johnston presented
evidence of two statutory mtigating factors: 1) Johnston was
under influence of extrene nental or enotion disturbance (PC-
R 228); and 2) his capacity to appreciate crimnality of his
conduct or conform conduct to requirenents of |aw substantially

inpaired (PC-R 228, 388). Fla. Stat. § 921.141(6) (b, f).

Evi dence was also presented of his difficult upbringing and
untreated nental illness (R.254). Both have been recognized as
nonstatutory mtigation which nay warrant a |life sentence in
Florida. Al this was available at trial. Counsel knew Johnston's
mental health history and attenpted to present some evidence of
Johnston's bizarre behavior having Cotter and Ms. Johnston
testify. This testimony in no way presented the full picture of
Johnston, a schizophrenic who is the product of an abusive and
dysfunctional famly. He suffered abuse at the hands of his

mot her, father and siblings (Pc-R.1282~95). His nother al nost
drowned him when he was a year and a half for "messing" his pants
(PC-R 1285). She smacked his head against the bathtub so hard his
baby teeth were knocked out (PC-R 1285, 1290- 91). Johnston
suffers organic brain damage and it is likely these injuries
contributed or even caused that danage (see Merikangas and

Fl emi ng, Pc-R.214-438). Defense counsel failed to present this

evi dence. Presentation of some evidence does not preclude a
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finding of ineffectiveness where counsel's performance is
deficient and additional nitigation is not presented. Cunningham
v. Zant, 928 F.2d4 1006 (11th Cir. 1991).

Postconviction mental health mtigation experts, Merikangas
and Fleming relied on famly historical information that was not
fully presented at trial. Charl ene Benoit, David s aunt had been
available for trial but inexplicably was not called by defense

counsel. Yet, at least an affidavit could have been obtained and

presented to the jury under Florida law. Grcia v. State, 622 So.
2d 1325 (Fla. 1993). She has since told of Johnston's harsh

upbri ngi ng:

Wien David was young we all lived in New Ol eans.
| spent a lot of time visiting David's hone. | was a
Wi tness to the abuse David received. The worst thing |
saw was one time when David was about a year and a half
old ny nother and |I were visiting at Al bert and Mary’s.
David was not successful at potty training, and this
time David nessed hinself. Mary took David and
submerged himin the sink for a long tine. David turned
bl ack under the water. Finally, my nother nade Mary
stop drowning David when Mary finally stopped, David
seemed to be gone. Mary shook David very hard and he
started breathing and cane back to us. My nother and |
were very scared, Mary was out of control. | don't know
if she did this David other tinmes [sic].

Al so, when David was less than 2 years old Mary
beat his head on the side of the bathtub so hard she
knocked all of David's teeth out. He was hurt badly. M
brother Harvey tryed [sic] to nake Albert and Mary take
David to the Hospital to get the injuries to his nouth
and head |ooked at, but they wouldn't take him to the
doctor. This beating was so severe it could have killed
hi m

From birth until David left Mry's house he
received beatings and all the time. Mary had sonething
against David from the start, | never could figure out
why she had it out for him My did not treat any of
her children well, but she was veri/) mean to David. Mary
woul d allow the other children to beat David. On
Hol i days the other kids would receive presents and
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David wouldn't get any. David would be left out when
Mary bought ice cream and sweets for the other Kkids.
Sometines when | would visit Mary would make David
sit in front of the blank T.V. screen for hours on end
while the other kids played if David cryed [sic] or
moved, Mary would beat him Al David s childhood his
parents told him he was crazy and retarded. David was
In special education classes in school and had to take

medicine to control his behavior. | don't believe
Al bert and Mary did a good job at keeping David on his
nmedi ci ne

(PC-R.1284~86). Benoit further described the difficulties
Johnston had in school and how he was eventually sent to a school
for the retarded and how as David got older, his bizarre behavior
got him frequently conmtted to the "Special unit" of Conway
Mermorial Hospital in Mnroe, Louisiana (PC R 1286). Benoi t
thought it very odd for a nother to totally disown a child Iike
Mary did with David-when he was 10 (PC-R.1286-87), but to her
knowl edge, nental health problens seemed to run in Mary's famly.

Johnston's wuncle, Harvey Johnston, was also available at
time of trial but was not called. At least an affidavit could
have been obtai ned. Harvey renenbered a great deal of Johnston's
famly history. Flem ng and Merikangas relied on his
recollection (PC-R 1292). Fl em ng and Merikangas both concl uded
Johnston suffered organic brain danmage with aphasia (indicating
left hem sphere brain damage effecting |anguage functions);
schi zophrenia with 1st order synptons of hallucination, delusion,
t hought disorder, paranoid features; and substance abuse (PC-R
243-2).

The story of this brutally abused young man and his struggle

wth nental illness was never fully reveal ed because counsel
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acqui esced to Johnston's desires (PCRI100. Yet, counsel

beli eved Johnston was not conpetent. Counsel's performance was
deficient. Clisbv, 960 F.2d at 934 n.12. Both attorneys nade
clear in postconviction their concerns about Johnston's

conpetency and yet at trial acquiesced to the w shes of their

mentally ill client and failed to investigate and present his
long-term nental illness. This was not reasonable. Huvnh, 95
F.3d 1052.

Counsel further failed to know penalty phase |aw and object
to inadm ssible evidence, inproper instructions, and msleading
prosecutorial argument. The State was permtted to present the
testimony of a nental health expert (Pollack) who exam ned
Johnston for a conpetency determnation. This expert exam ned
Johnston pursuant to Rule 3.211, of which subsection (e)
provi ded:

(e) The information contained in any notion by the
defendant for determnation of conpetency or in any
report of experts filed under this section insofar as
such report relates to the issues of conpetency to
stand trial and involuntary hospitalization, and any
information elicited during a hearing on conpetency or
involuntary hospitalization held pursuant to this Rule,
shall be used only in determnins the nental competency
to stand trial of the defendant or the involuntary
hospitalization of the defendant.

The defendant nay waive this provision by using
the report or parts thereof for any other purpose. If a
part of the report is used by the defendant, the State
may request the production of any other portion of that
report which in fairness ought to be considered, Cf.
section 90.108, Florida Statutes (1976), Rule 1.330(6).
Florida Rules Civil Procedure. Adopted July 18, 1980,
effective July 1, 1980 (389 So.2d 610).
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Johnston presented no psychiatric evidence at the penalty
phase. Yet, the State called Pollack to give opinions premnsed
on unwarned statenments of Johnston. Pollack was specifically
asked by the State whether mtigation was present (R 1170).
Pollack said no mitigating factors were present. This testinony

violated Esteble v. Smith., 451 US. 454, 467 (1981). Johnston

was never told his statements to Pollack could be used against
him  Counsel's failure to object on the basis of Estelle was
deficient performance which prejudiced Johnston. Atkins v.

Attorney GCeneral., 932 F.2d 1430 (11th Gir. 1991). Counsel had a

reasonabl e chance of succeeding on these objections and Johnston

was prej udi ced. Harrison v. Jones, 880 F.2d 1279 (11th Cr.

1989). Johnston received ineffective assistance of counsel at
his penalty phase proceedings, and habeas relief is warranted.
Counsel also failed to object to the foundation for
introduction of an alleged prior conviction. Counsel wthout
conducting adequate investigation stipulated to the foundation
only to learn later that the State could not prove it (R 1095).
Counsel failed to abandon the stipulation and object. This was

deficient performance. Johnston is entitled to relief.

M. Johnston's Mdtion to Disqualify the Judge contained an
affidavit from M. Johnston stating that he had been attacked by
Judge Powell in chanbers following his evidentiary hearing.
Judge Powel| has granted the notion but has stated "([t]hese
claims are patently false and perjurious. It is ludicrous to

believe that any judge would be alone in their chanbers with a
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def endant whom he or she has sentenced to death much |ess strike
that person."

After reviewing these docunents and conducting an evaluation
of M. Johnston, a nental health professional has found that M.
Johnston's clains if considered untrue, are further evidence of
his previously diagnosed delusional disorder. If untrue, (1) the
al | egations against Judge Powell are typical of a delusional
di sorder of the persecution type; (2) M. Johnston believes he is
being malevolently treated by Judge Powell and was kicked and
beaten by him (3) it is not unusual for people with this type of
disorder to repeatedly take their conplaints of being mstreated
to legal authorities; and (4) M. Johnston's preoccupation with a
nunber of systematic delusions just further substantiates his
i nconpetence due to his severe nental illness.

Departnment of Corrections psychiatrist, F.O Alcantara, has
simlarly concluded that M. Johnston is delusional; suffers from
organi ¢ del usional syndronme; and has brain danmage. Q her
corrections departnent personnel have also concluded that M.
Johnston's apparently delusional perceptions are a result of his
mental and enotional instability.

This claim was not considered below because the GCrcuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was tine barred. This case should be
remanded to the Grcuit Court for proper consideration of this

claim
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Moreover, it is clear that M. Johnston has not received

full conpliance with his chapter 119 requests for records,
docunents, files, and other evidence and that is entitled to a
hearing on those allegations and tinme to anend his Rule 3.850
motion once he has received full conpliance.
ARGUMENT V

N SENTENCI NG MR. JOHNSTON TO DEATH, THE

FLORIDA SUPREME COURT GAVE GREAT WEIGHT TO

THE JURY'S RECOWMMENDATI ON, YET FAILED TO

CONSI DER TEAT THE JURY RECOMMENDATION WAS

TAINTED BY NUMEROUS ERRORS.

In its 1994 opinion reinposing a sentence of death, this
Court gave great weight to a jury reconmmendation tainted by
Ei ghth Amendnment error and failed to consider the cunulative
effect of the nunmerous constitutional errors infecting the

recommendat i on.

A THE JURY | NSTRUCTI ONS AND PROSECUTOR S COMMVENTS AND/ OR
ARGUVMENT  UNCONSTI TUTI ONALLY SHI FTED tHE BURDEN TO MR.
JOHNSTON TO PROVE THAT DEATH WAS AN | NAPPROPRI ATE SENTENCE.

Under Florida law, a capital sentencing jury nust be:

[T]old that the state nust establish the
exi stence of one or nore aggravating
circunstances before the death penalty could
be i nposed .

[SJuch a sentence could be given if the

state showed the adggravating circunstances
outweighed the mitigating circunstances.

State v, Dixon, 283 So. 2d 1 (Fla. 1973) (emphasis added). This

straightforward standard was never applied at the penalty phase
of M. Johnston's capital proceedings. To the contrary, the
burden was shifted to M. Johnston on the question of whether he

should live or die. Shifting the burden to the defendant to
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establish that mtigating circunstances outweigh aggravating
circunstances conflicts with the principles of Mullanev V.

Wl bur, 421 US 684 (1975), and Dbixon, for such instructions
unconstitutionally shift to the defendant the burden with regard
to the ultimate question of whether he should live or die. In so
instructing a capital sentencing jury, a court injects msleading
and irrelevant factors into the sentencing determ nation, thus

violating Caldwell v. Mssissippi, 472 US. 320 (1985); _Hitchcock

V. Dugger, 481 U S. 393 (1987); Maynard v. Cartwight, 108 S. Ct.

1853 (1988); Shell v. Mssissippi, 111 S. C. 313 (1990). M.

Johnston's jury was unconstitutionally instructed, as the record
makes abundantly clear (R 1099, 1215, 1217).

At the penalty phase of trial, prosecutorial argunent
informed M. Johnston's jury that death was the appropriate
sentence unless "mtigating factors outweigh the aggravating
factors" (R 1195). Mnents later, the prosecutor reenphasized
t he same point:

« « « You nust see if there has been evidence
presented to your satisfaction, that
mtigating circunstances exist, and that they
outwei gh the aggravating circunstances. And
| submt to you the inportant part of that
definition is the mtigators have to outweish
the assravators.

(R 1201) (emphasis added). Such instructions, which shift to the
defendant the burden of proving that life is the appropriate
sentence, violate the Eighth and Fourteenth anmendnents because

they were msstatements of Florida |aw
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The jury instructions here enployed a presunption of death
which shifted to M. Johnston the burden of proving that life was
the appropriate sentence. As a result, M. Johnston's capital
sentencing proceeding was rendered fundanentally unfair and
unrel i abl e.

The standard given to the jury violated state |aw
According to this standard, the jury could not "full[y]
consider(]" and "give effect to" nitigating evidence. Penrv v.
Lvhaugh, 109 S. Ct. 2934, 2951 (1989). This burden-shifting
standard thus "interfered with the consideration of mtigating

evi dence. " Bovde v. California, 110 S. C. 1190, 1196 (1990).

The instructions gave the jury inaccurate and m sleading
information regarding who bore the burden of proof as to whether
a death recommendation should be returned.

The focus of a jury instruction claimis "what a reasonable
juror could have understood the charge as meaning." Erancis v

Franklin, 471 U S. 307 (1985); see also Sandstrom v. MNbntana, 442
U.S. 510 (1979); Jackson v. Dugger, 837 F.2d 1469 (11th Cr.

1988) . Here, the jury was in essence told that death was
presuned appropriate once aggravating circunstances were
established, unless M. Johnston proved that the mtigating
circunstances outweighed the aggravating circunstances. A
reasonable juror could have well wunderstood that mtigating
circunstances were factors calling for a life sentence, that
aggravating and mtigating circunmstances had differing burdens

of proof, and that life was a possible penalty, while at the same
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tinme understanding, based on the instructions, that M. Johnston
had the ultimate burden to prove that life was appropriate. This

was error under Florida |aw.
The jury was effectively instructed that once aggravating
circunstances were established, it need not consider mtigating

circunstances unless those mtigating circunstances were

sufficient to outweigh the aggravating circunstances. Cf. Mlls
v. Marviand, 108 S. Ct. 1860 (1988); Htchcock. Thus, the jury
was precluded from considering nmitigating evidence, Hitchcock,
and from evaluating the "totality of the circumstances" in

considering the appropriate penalty. Dixon, 283 So. 2d at 10.

According to the instructions, jurors would reasonably have
understood that only mtigating evidence which rose to the |evel
of "outweighing" aggravation need be considered. Therefore, M.
Johnston is entitled to relief in the form of a new sentencing
hearing due to the fact that his sentencing was tainted by
| mproper instructions.

The United States Supreme Court has held in Walton v.
Arizona, 110 s. ct. 3047 (1990), that the eighth anendnent does

not preclude a state from placing the burden on the defendant to
prove mitigation outweighs the aggravation. However, unlike the

situation in Walton, Florida law in fact requires the aggravation

to outweigh the nitigation. Arango v. State, 411 So. 2d 171

(Fla. 1982). Thus the jury instruction in M. Johnston's case

conveyed inaccurate information to the jury when it indicated the
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question was whether the mtigation outweighed the aggravation.

Caldwell v. Mississippi, 472 U S. 320 (1985), established:

that the need for reliable sentencing in
capital cases required a new sentencing
proceedi ng because false prosecutorial
comment created an "unacceptable risk that
"the death penalty [may have been] neted out
arbitrarily or capriciously,""

472 U S. at 343 (opinion of O Connor, J.).

Section 921.141(3)(b) of the Florida Statutes, the jury
instructions, and the prosecutor's coments and/or argunent
unconstitutionally shifted to M. Johnston the burden of show ng
death was an inappropriate penalty (R 1099; 1195; 1201; 1215;

1217, 1251). See, Mullaney v. Wlbur, 421 US. 684 (1975);

Simons v. South Carolina, 114 S. ct. 2187 (1994). M. Johnston

had to prove mtigating circunstances outweighed aggravating
circunstances in order to show his innocence of the death

penal ty. M. Johnston's rights under the Sixth, Ei ghth, and
Fourteenth Anendnents were violated. To the extent counsel did
not properly preserve this claim M. Johnston received

i neffective assistance of counsel.

This claim was not considered bel ow because the Circuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was time barred. This case should be
remanded to the Circuit Court for proper consideration of the

clainms raised.
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B. MR. JOHNSTON’S SENTENCE RESTS8 UPON AN UNCONSTI TUTI ONALLY

AUTOVATI C AGGRAVATING CIRCUMSTANCE |IN VIOLATION oF THE

S| XTH, EIGHTH, AND FOURTEENTH AMENDMENTS.

The trial court found as an aggravating circunstance that
M. Johnston had previously been convicted of a violent felony
and that the offense was conmmtted during an enunerated felony
(R 2412-15). The consideration and finding of these aggravating
circunstances was tainted by an unconstitutionally vague statute

and instructions. See Sochor v. Florida, 112 S. C. 2114 (1992).

The use of these aggravating factors rendered the aggravating

circunstances illusory. Strinser v. Black, 112 s. «ct. 1130

(1992). The trial court considered and found automatic statutory
aggravating circunmstances; therefore M. Johnston entered the
penalty phase already eligible for the death penalty, whereas
other simlarly (or worse) situated petitioners would not, These
automatic aggravating factors did not channel and narrow the
sentencer's discretion or the class of persons eligible for the

death penalty. Porter v. State, 564 So. 2d 1060 (Fla. 1990). In

violation of the Sixth, E ghth, and Fourteenth Amendnents, M.
Johnston did not receive a reliable and individualized sentencing
det erm nati on. To the extent trial counsel did not properly
preserve this claim M. Johnston received ineffective assistance
of counsel.

This claim was not considered below because the Circuit
Court erroneously held that M. Johnston's notion to vacate

judgment and sentence was tine barred. This case should be
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remanded to the Circuit Court for proper consideration of this
claim
C THE TRIAL COURT AND PROSECUTOR UNCONSTI TUTI ONALLY M SLEAD

THE JURY A8 TO ITS SENSE OF RESPONSIBILITY TOMRD TEE

SENTENCING OF MR. JOHNSTON.

A capital sentencing jury may not be msled as to its role.
caldwell V. Mississippi, 472 U.S. 320 (1985); Mann v. Dugger, 844
F.2d 1446 (11th Gr. 1988). M. Johnston's jury was msled into
believing its determ nation neant very little. Throughout M.
Johnston's trial, the court and prosecutor nade statenents about
the difference between jurors' responsibility at guilt phase and
their non-responsibility at sentencing (R 159, 187-8, 216-17,
235, 242, 250-51, 320-23, 352-53, 370, 382, 409-10, 1098-99,
1187-88).

In instructing the jury at the outset of trial the Court
stated: ®"The Court is not bound to follow the advice of the Jury.
Therefore, the jury does not inpose the punishment if a verdict
of murder in the first degree is rendered. The inposition of
puni shment is the function of the court and is not the function
of the jury" (R 15). In prelimnary instructions at penalty, the
judge said the decision of punishment was his alone (R.1098-99).
After closing, the judge remnded the jury of the instruction
about their lack of responsibility, but noted the "formality" of
their reconmendation was required (R.1187-88). €Earlier the court

had said: "the final decision as to what punishment shall be

insosed rests solely with me . . . However, the law requires that

you, the jury, render to the court an advisory sentence as to
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what puni shnent should be inposed upon the defendant”
(R.1098-99).

The State in its closing fortified this inpression: "And,
al so, renmenber that as we tal ked about at the beginning of the
trial, the iurv isn't responsible for the sentence that is

Lt v | B hi ‘s u
the Court" (R.1187-88). The state nust denonstrate the comments

and instructions had "no effect™ on the jury sentencing. The
mtigation in the record provided nore than a "reasonable basis"
for a life sentence. See Hall, 541 So.2d 1125; Brookinas v.
State, 495 so. 2d 135 (Fla. 1986); McCampbell v. State, 421 So.

2d 1072 (Fla. 1982). The errors effected the jurors and infected
the sentencing because of the great weight given the jury
verdict. Relief is proper.

Prospective jurors and the jury were told and/or instructed
the ultimate responsibility for sentencing M. Johnston rested
with the trial court; thus, dimnishing the jury's responsibility
for M. Johnston's sentence (R 15; 159; 187-188; 216-217; 235;
242;250~251; 320-323; 352-353; 362; 366; 369-371; 382; 409-410;,
413; 1098-99; 1187-1188). The statenents and instructions were

i ncorrect because the jury is a co-sentencer. Espi nosa v.

Florida, 112 S. C. 2926 (1992). These comments, arguments, and

instructions violated Caldwell v. Mssissippi, 472 US. 320
(1985); Simmons v. South Carolina, 114 S. C. 2187 (1994); Mnn

v. Dusser, 844 F.2d 1446 (11th Cr. 1988) (en banc); and Harich v.

Dusser, 844 F.2d 1464 (11th Cir. 1988). M. Johnston's rights
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under the Sixth, Eighth, and Fourteenth Amendnents were also

vi ol at ed. To the extent trial counsel did not properly preserve
this claim M. Johnston received ineffective assistance of
counsel .

This claim was not considered below because the Crcuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was tinme barred. This case should be
remanded to the Grcuit Court for proper consideration of this
claim
D. AGGRAVATI NG Cl RCUMSTANCES WERE OVERBROADLY AND VAGUELY

ARGUED BY COUNSEL FOR THE STATE, IN VIOLATION OF ESPINOSA V.

FLORI DA, STRINGER V. BLACK, SOCHOR V. FLORI DA, MAYNARD V.

CARTWRI GHT, HITCHCOCK V. DUGGER, AND THE ElI GHTH AND
FOURTEENTH AMENDMENTS.

During closing argunent, counsel for the State's argunents
urged the jury to apply aggravating circunstances in a manner
inconsistent with this Court's narrowed interpretation of those
ci rcunst ances. Specifically, the prosecutor argued for
application of the especially heinous, atrocious, or cruel
aggravating circunstance (R 1187-1203). Such argunent(s) urged
the jury to apply this aggravating factor in a vague and
overbroad fashion. M. Johnston's rights under the Eighth

Amendnment were vi ol at ed. R chnmond v. Lewis, 113 S. . 528

(1992); Espinosa v. Florida, 112 S. C. 2926 (1992).

The state did not argue to the jury the limting

construction applied to that aggravator by this Court. See Stein

v. State, 632 So. 2d 1361 (Fla. 1994). To the extent M.
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Johnston's trial counsel did not properly preserve this claim
M. Johnston received ineffective assistance of counsel.

This claim was not considered below because the Circuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was tinme barred. This case should be
remanded to the CGircuit Court for proper consideration of this
claim
E. TEE JURY | NSTRUCTION ON THE HEINOUS, ATROCI QUS, OR CRUEL

AGGRAVATOR WAS UNCONSTITUTIONALLY VAGUE IN VI OLATI ON OF THE

SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS.

M. Johnston's jury was given the same instruction on the

especially heinous, atrocious, or cruel aggravating circunstances

found unconstitutional in Espinosa v. Florida, 112 s. C. 2926

(1992). M. Johnston's jury was not instructed to consider
whether M. Johnston intended to inflict a high degree of pain
and suffering upon the victim in considering whether the heinous,
atrocious, or cruel aggravator was proven beyond a reasonable
doubt . This Court has applied this limting construction to the

hei nous, atrocious, or cruel aggravating circunstance. ee Stein

_—

V. State, 632 So. 2d 1361 (Fla. 1994). Nor did the state address
this narrowed construction in its presentation of evidence or
argument (R 1187-1203). At trial, the state did not show the
jury why this offense was different from any other nurder.

The evidence at trial did not show beyond a reasonable doubt
any intent on the part of M. Johnston to inflict a high degree
of pain. The nedical examner testified the victim died as the

result of being stabbed (R 728). She suffered three stab wounds
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all as the result of a single stabbing effort (R 721-722).
Strangul ation of the victim occurred before she died and prior to
or sinultaneous with the stabbing (R 735). she bled to death
wthin three to five mnutes of being stabbed, but I|apsed into
unconsci ousness prior to her death (R 733). Strangul ation
hastened the victims death because the pressure caused nore

bl eeding (R 734).

The record is devoid of any evidence indicating any
suffering on the part of the victim or any evidence of any intent
to inflict a high degree of pain. In fact, the evidence is to
the contrary = she was unconscious during nost, if not all, of
the acts that caused her death, This aggravator did not apply as

a matter of |aw Rhodes v. State, 547 So. 2d 1201 (Fla. 1989).

The especially heinous, atrocious, or cruel aggravating
circunstance and instruction are both vague under the Eighth and
Fourteenth Amendnents and the state failed to narrow and limt
its application.

M. Johnston is entitled to a new sentencing before a newy

enmpanel ed jury. Elledge v. State, 346 So. 24 998 (Fla. 1977).

If M. Johnston does not receive a new sentencing before a newy
enpanel ed jury, he is denied equal protection and due process of
the law, and his death sentence is inposed in an arbitrary and
capricious manner in violation of the Ei ghth and Fourteenth
Arendrent s. To the extent M. Johnston's trial counsel did not
properly preserve this claim M. Johnston received ineffective

assi stance of counsel.

52




This claim was not considered below because the GCrcuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was tine barred. This case should be
remanded to the Crcuit Court for proper consideration of this
claim
F. MR JOHNSTON DI D NOT RECElI VE MENTAL HEALTH ASSI STANCE AS

CONTEMPLATED BY AKE V. OKLAHOMA, IN VICLATION OF THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS.

Ake v. klahoma, 470 U S. 68 (1985), isS
one in a line of due process cases requiring
that an indigent defendant be supplied wth
the basic tools necessary for an effective
def ense. [citation omtted] Ake establishes
that one of the basic tools to which due
process entitled indigent defendants is the
services of court-appointed experts to
‘[conduct . . . appropriate examnation and to
assist in evaluation, preparation, and
presentation of their defense.' [citation
omtted] Ake also explains that, when
appropriate, the right to expert assistance
extends to the sentencing phase of capital
proceedi ngs. [citation omtted]

Starr v. Lockhart, 23 F.3d 1280, 1288 (8th GCir. 1994).

"[Tlhe ability to subpoena a state exami ner and to question

that person on the stand does not anount to the expert assistance
required by Ake." Starr, 23 F.3d at 1289. Additionally, a

court-ordered conpetency examination ",,.,does not suffice to

cover everything a defendant might raise as a 'mental defect' in
mtigation and for which an Ake expert is required." Starr, 23
F.3d at 1289. "(This] issue [is] crucial because in our system

of justice acts commtted by a norally mature person with full
appreciation of all their ramfications and eventualities are

considered nore cul pable than those committed by a person without
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that appreciation." Starr, 23 F.3d at 1290. At the trial Ievel,
M. Johnston was evaluated only to determne his conpetency at
the time of the offense and his conpetency to stand trial (PC-R
1055; 1168).

"I,ike appointed counsel, experts appointed under Ake are to
aid the defendant and function as a 'basic tool' in his or her
def ense. [citation omtted] To so function, they nust be
available to 'assist in evaluation, preparation, and presentation

of the defense.’" Starr, 23 F.3d at 1291. The experts who

evaluated M. Johnston at the trial level, did so only for

conpet ency purposes. M. Johnston was not evaluated for purposes
of statutory and non-statutory mtigation. M. Johnston did not
receive the expert assistance contenplated by ake. M. Johnston
did not receive conpetent expert assistance. M. Johnston's
rights under the Sixth and Fourteenth Amendnents were violated.
Additionally, expert testinony shows M. Johnston was incapable
of making a knowing and intelligent waiver of any of his rights
due to his mental condition (PCR 1388-1392). Mincey V.

Arizona, 437 US. 385 (1978); Mranda v. Arizona, 384 U S 436

(1966) .

M. Johnston also alleges during his time of confinenment in
the Orange County jail he was subjected to abuse by those hol ding
him in custody. Furthermore, M. Johnston alleges he was
subjected to abuse by the presiding judge during his trial
pr oceedi ngs. The foregoing has been the subject of a civil

|awsuit filed in the federal district court for the mddle
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district of Florida. If the clains of M. Johnston are valid, he
is entitled to relief. If the claims are unfounded, they are
evidence of his nmental condition and support this and other
claims regarding M. Johnston's conmpetency and nental health. To
the extent trial counsel did not properly preserve this claim

M. Johnston received ineffective assistance of counsel.

This claim bears upon M. Johnston's ability to fornmulate
the intent necessary to support a finding of the especially
hei nous, atrocious, or cruel aggravating circunstance.

M. Johnston's Mtion to D squalify the Judge contained an
affidavit from M. Johnston stating that he had been attacked by
Judge Powell in chanbers following his evidentiary hearing. Judge
Powel I has granted the notion but has stated "[tlhese clains are
patently false and perjurious. It is ludicrous to believe that
any judge would be alone in their chanbers with a defendant whom
he or she has sentenced to death much less strike that person.”

After review ng these documents and conducting an evaluation
of M. Johnston, a nental health professional has found that M.
Johnston's clains if considered untrue, are further evidence of
his previously diagnosed delusional disorder. If untrue, (1) the
al | egations against Judge Powell are typical of a delusional
di sorder of the persecution type; (2) M. Johnston believes he is
being malevolently treated by Judge Powell and was kicked and
beaten by him (3) it is not unusual for people with this type of
disorder to repeatedly take their conplaints of being mstreated

to legal authorities; and (4) M. Johnston's preoccupation with a
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nunber of systematic delusions just further substantiates his

i nconpetence due to his severe nental illness.

This claim was not considered below because the Crcuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was time barred. This case should be
remanded to the Crcuit Court for proper consideration of this
claim

Moreover, it is clear that M. Johnston has not received
full conpliance with his chapter 119 requests for records,
docunents, files, and other evidence and that is entitled to a
hearing on those allegations and tinme to anend his Rule 3.850
notion once he has received full conpliance.

G FLORIDA'S CAPI TAL SENTENCI NG STATUTE 1S UNCONSTI TUTI ONAL ON
I TS FACE AND AS APPLIED IN THI8 CASE BECAUSE |IT FAILS TO
PREVENT THE ARBI TRARY AND CAPRICIQUS | MPOSI TION OF THE DEATH
PENALTY. I T ALSO VI OLATES THE CONSTI TUTI ONAL GUARANTEES OF
DUE PROCESS AND PROH BI TING CRUEL AND UNUSUAL PUN SHMVENT,
Florida's capital sentencing scheme denied M. Johnston his

right to due process of law, and constitutes cruel and unusual

puni shment on its face and as applied in this case. It did not
prevent the arbitrary inposition of the death penalty and narrow

the application of the death penalty to the worst offenders.

Proffitt v. Florida, 428 U S. 242 (1976). A sentence of death

and execution by electrocution inposes physical and psychol ogical
torture wthout comrensurate justification, and therefore
constitutes cruel and unusual punishnment in violation of the
Eighth Anendnent to the United States Constitution. Fur man v.
Georgia, 408 U S. 238 (1972).
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The capital sentencing statute in Florida fails to provide
any standard of proof for insuring that aggravating circunstances

"outweigh" the nitigating factors, Mullan v. Wlbur, 421 U.S.

684 (1975), and does not define "sufficient aggravating

ci rcunmst ances. " Further, the statute does not sufficiently
define for consideration each of the aggravating circunstances
listed in the statute. See CGodfrey v. Georgia, 446 U. S. 420
(1980) . These deficiencies lead to the arbitrary and capricious
I nposition of the death penalty and violate the Ei ghth Amendnent
to the United States Constitution. Richnond v. lLewis, 113 S. C.

528 (1992).

Florida's capital sentencing procedure does not have the
I ndependent reweighing of aggravating and mtigating
circumstances required by Proffitt v, Flarida, 428 U S. 242
(1976)

The aggravating circunstances in the Florida capital
sentencing statute have been applied in a vague and inconsistent

manner, and juries receive unconstitutionally vague instructions

on the aggravating circunstances. See CGodfrey v. Georgia;
Espinosa v. Florida, 112 S. C. 2926 (1992).

Florida |law creates a presunption of death if a single
aggravating circunstance is found. This creates a presunption of
death in every felony murder case, and in nearly every
premeditated murder case. Once an aggravating factor is found,
Florida law provides that death is presumed to be the appropriate

puni shment, which can only be overcone by mtigating evidence so
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abundant as to outweigh the aggravating factor. This presunption
of death does not satisfy the Ei ghth Arendment's requirenent that
the death penalty be applied only to the worst offenders. See

Furman v. Georgia, 408 U S. 238 (1972); Jackson v Duager, 837
F.2d 1469 (11th Gr. 1988).

Because of the arbitrary and capricious application of
Florida's death penalty, the statute as it exists and as applied,
I's unconstitutional under the E ghth and Fourteenth Amendnents.
Blackmun dissenting, Callins v. Collins, No. 93-7054 (February
22, 1994). To the extent trial counsel did not properly preserve
this claim M. Johnston received ineffective assistance of
counsel .

This claim was not considered below because the Circuit
Court erroneously held that M. Johnston's notion to vacate
judgnent and sentence was time barred. This case should be
remanded to the Circuit Court for proper consideration of the

clainms raised.
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ARGUMENT VI

MR. JOHANSTON WAS DENIED AN ADVERSARI AL
TESTING AT THE GUILT/INNOCENCE PEASE OF HI S
PROCEEDI NGS; MR. JOHNSTON S PROCEEDI NGS WERE
MATERI ALLY UNRELI ABLE DUE TO THE W THHOLDI NG
OF EXCULPATORY OR | MPEACHVENT NMATERI AL, NEWY
DI SCOVERED EVI DENCE, | MPROPER RULI NGS AND
CONDUCT OF TEE TRIAL COURT, | MPROPER STATE
CONDUCT, | NEFFECTI VE ASSI STANCE OF COUNSEL
AND/ OR ALL oOF THE FOREGOI NG, | N VI OLATI ON OF
MR JOHNSTON' S RIGHTS UNDER THE Sl XTH,

El GHTH, AND FOURTEENTH AMENDMENTS.

Mr. Johnston did not receive full Chapter 119 conpliance and
was thus precluded from fully investigating the adequacy of the
adversarial testing at his guilt determ nation.

The United States Suprene Court has explained:

a fair trial is one which evidence subject to
adversarial testing is presented to an

Inpartial tribunal for resolution of issues
defined in advance of the proceeding.

Strickland v. Washington, 466 U.S. 668, 685 (1984). |n order to
insure that an adversarial testing, and hence a fair trial,

occurs, certain obligations are inposed upon both the prosecutor
and defense counsel. The prosecutor is required to disclose to
the defense evidence "that is both favorable to the accused and

"material either to guilt or punishnent."' United States v.

Baslev, 473 U S. 667, 674 (1985), quoting Brady_v. Miryland, 373

U S 83, 87 (1963). Failure to disclose inpeachnment evidence
also resutsin a violation of Brady, Giglio_v. United States
405 U S. 150, 154 (1972), as does the failure to disclose

evi dence which supported the theory of defense. United States v.

Spagnoulo, 960 F.2d 995 (11th Cir. 1992). The State is obligated

to correct any false testinony. Nasue v. [lllinois, 360 US. 264
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(1959). For purposes of finding a due process violation there is
no difference between any of these types of evidence; their
disclosure is equally inportant to ensuring a fair trial. See

Kvles v, whitlev, 115 S. C. 1555, 1565 (1995). Def ense counsel

Is obligated "to bring to bear such skill and know edge as wl|
render the trial a reliable adversarial testing process. @
Strickland, 466 U S. at 685. \Were either the state, the
defense, or both fail in their obligations, a new trial or
sentencing proceeding is required if the cunulative effect of
these errors undernmines confidence in the outcome. Smth v.

VWi nwisht, 799 F.2d 1442 (11th Cr. 1986); see Kvles, Jones v

State, 591 so. 2d 911 (Fla. 1991). See also Scott v. State, 657

so. 2d 1129 (Fla. 1995).

M. Johnston raised allegations below regarding
constitutional errors in the guilt phase of his trial. He plead
that counsel failed to file and/or argue a notion to suppress
M. Johnston's statenents, counsel did not sufficiently and/or
properly object to collateral acts evidence, counsel did not
raise a nental health defense, counsel did not effectively argue
M. Johnston's notion for new trial, counsel did not arrange for
the appointnent of forensic and/or other experts, and counsel did
not effectively challenge jurors during voir dire. These clains
were not considered below because the Circuit Court erroneously
held that M. Johnston's notion to vacate judgment and sentence
was tine barred. This case should be remanded to the Circuit

Court for proper consideration of the clains raised. Mor eover,
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it is clear that M. Johnston has not received full conpliance
with his chapter 119 requests for records, docunents, files, and
other evidence and that is entitled to a hearing on those
allegations and tinme to amend his Rule 3.850 notion once he has
received full conpliance.
ARGUMENT VI |

NEWY DI SCOVERED EVI DENCE SHOW8 THAT A

FORENSIC EXPERT RELIED UPON BY A STATE

W TNESS HAD M SREPRESENTED CREDENTI ALS AND

TRAINING THUS COUNSEL WAS UNABLE TO PROPERLY

PREPARE FOR CROSS EXAM NATI ON.

At M. Johnston's trial, the State called Richard Dupuis as

a purported blood splatter expert witness (R 536). M. Dupuis
explained that his training in blood stain analysis consisted of
a 1 week school several years ago, and 4 or 5 other week-long
programs conducted by Judith Bunker. Dupuis testified that
Bunker was "the authority in this area with regard to blood
stains having trained under MDonald who is the authority" (R
539). Col | ateral counsel recently discovered new evidence which
shows that M. Bunker's "authority" in Orange County courts was
prem sed upon msrepresented of her expertise of which the state
was aware.> Ms. Bunker's status as a bl oodstain pattern expert
in Orange County was a direct result of her enployment, support,
and endorsement by the State. Through State enploynent which
|[asted from 1970 until 1982, Ms. Bunker established her

credentials and reputation as a bloodstain pattern expert through

collateral counsel has not obtained full conpliance with
Chapter 119 and needs the opportunity to anend this claim once
conpliance occurs.
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the sponsorship and endorsement from the Medical Exam ner and the
State Attorney for the Ninth Judicial Circuit. In 1974, the
Medi cal Examiner's office paid for Ms. Bunker to attend a brief
wor kshop on Dbl oodstain pattern analysis given by M. Herbert
MacDonnel in Birm ngham Al abama, a workshop which offered only
four hours of continuing education credit for attendance. Upon
her return to Olando, M. Bunker was pronoted to Medical
Exam ner's Assistant. Wth only this mniml experience, M.
Bunker immediately began instructing l|ocal |aw enforcenent
personnel, such as Richard DuPuis, on the interpretation of
bl oodstain pattern evidence. This instruction was sponsored by
the Medical Examner's Ofice and within the scope of M.
Bunker's enployment. Wth the inprimatur of the Medical
Examiner's Ofice, M. Bunker transformed herself from a
secretary into the Medical Examiner's |eading authority and
expert on bloodstain pattern evidence. Training by bunker
constituted the bulk of Dupuis "education":
0 Did you have any particular purpose
for comng in contact with M. Johnston at
that particular tinme?
A At that particular time, | was
asked to look at his clothing and attenpt to
render an opinion as to whether or not there

were any blood stains on the clothing.

Have you had any education or
training in blood stain analysis?

A Yes, | have.
Q Could you tell us what that is?

A | attended a one-week school put on
several years ago with regard to blood stain
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anal ysi s. Since that period of time, | have
attended four or five other week |ong
progranms conducted by Judy Bunker.

Q Wio is Judy Bunker?

A She is the authority in this area
wth regard to blood stains having trained
under MDonald who is the authority. She was
a student of his.

Have you read books and had any
other courses in furtherance of your
training?

A | have read M. MbDonald s book on
bl ood stain analysis and also did the
wor kbook produced by M. Bunker in concert
with the schooling.

Al right. To your know edge, are
those both recognized as authorities in this
field?

A Yes, sir.

Okay. Can you explain to the jury
what bl ood analysis is?

A It is the reviewing of blood as it
sets on a target in determination as to
trying to describe how the blood got on that
target. The place where the blood would
stick on a target, you could tell whether it
was dropped or cast off or projected. It
woul d depend on the way the blood was
deposi t ed.

| believe you nmentioned cast off.
What does that nean? What does that nean
when you are talking about blood stain
anal ysi s?

A There is a phenonmenon when blood is
accunmul ated either on a weapon or a hand or
what ever the instrument mght be and the
instrument is in notion. hen the blood is
cast off of it.

8 | believe you nentioned projected.
What do you nean by that?
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A That occurs when blood is
accunmul ated as it is struck with force. At
varying degrees, the blood is projected
out war d.
(R 538-40).

Dupuis testified that based upon his "experience and
training" it was his opinion that stains on M. Johnston's right
sock between the knee and ankle and on his shoe and shorts were
bl ood (R.540-41). Yet, Dupuis had performed no chemical testing
of any of the stains:

0 Okay. When you observed M.

Johnston's cl ot hi ng, at type of room were
you in?
A It is the general office area where

there is an accunulation of desks and chairs
in the CID section.

Q What, if anything, did you observe
when you exam ned M. Johnston and his
cl ot hi ng?

A | observed on the right sock of M.
Johnston a stain between the knee and the
ankle to the inside of the sock. It was real
reddi sh in color. The sock is of porous type
material and the stain was in a downward
noti on. On his brown shoes there was a
stain, a dark stain. On his red shorts in
the area of the groin, there was a single red
stain also.

0 Al right. Dd you observe
anyt hi ng unusual about the person of M.
Johnston, not the clothing, but any part of
his body that you recall?

A No, sir.

0 Al right. How | ong did you | ook
at M. Johnston and his clothing?

A Several m nutes. He was standing
there speaking with the other investigators,
and | wal ked around him once or twice.
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Okay. In you experience and
opinion, experience and training, do you have
an opinion as to what those stains were?

A They appeared to be bl ood.

©  You didnot do any testing, test
any chemcal content of the stain, did vou?

® A No Sir.
(R 540-41).

Dupuis then provided testinony, based upon his "background
® and training® that the stains were deposited on M. Johnston's
cl othes because the clothes were a "target for the blood" (R

541) which was either "projected or cast-off" (R. 540):

e o} Now, Sergeant., did vou form this
opinion from examning M. Johnston based on
your backsround and training as to how these
stains were deposited upon M. Johnston's

clothing?

@ A | rendered the opinion that the
clothing was atarget for the bl ood.

0 Wen you say a target, could you
explain what you nean by that?

® A The blood, while it is either
projected or cast off, came in contact wth
the clothing.

Al right. Do you have an opinion
as to whether this blood would have had to be

o in notion at the time it came in contact wth
M. Johnston's clothing?
A Yes, sir.

0 VWhat is that opinion?

®
A That the blood would have had to
have been in nmotion. It is not a snear type
pattern. That blood was in flight and not a
smear type pattern.
® 0 It was not smeared?
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A No, sir.

Q It is a pattern consistent with
blood that is in flight and is deposited on
the clothing?

A Yes, sir.

541-42) .

Dupuis also testified provided testinmony analyzing blood

spatter at the scene:

A | entered the residence through the
front door. | made just a genera
observation of the living room area. It was
in a state of disarray. Furniture was turned

over and such. | then proceeded to go
upstairs to where the second floor bedroom
was at.

Q When you first went into the

bedroom what did you observe?

A As you walk into the bedroom you
are walking in a southerly direction. There
was a bed partially to the south wall, and a
woman upon the bed.

Q Al right.

A To ny left would have been the
east, and there was a dresser and the drawers
had been pulled out. To ny right which was
the westerly direction, the drawers had been
somewhat pulled out.

Q Okay.

A | am labeling as the head of the
bed as the direction in which the wonman's
head was facing. There was a night stand and
a telephone, and the drawers on the night
stand had been pulled out.

Q Al right. Wat condition was the
victimin when you first observed her?

A She appeared to be dead.
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Did you see any staining in this
roonf

A Yes.

0 Wiere did you observe the staining
in the bedroon?

A There was stains on the bed itself.
There was staining on the south wall and also
on the west wall.

Q Al right. Wen you say staining,
what do you nean? Wat was it that you saw?

A The staining on the bed was a |arge
accunul ation of blood and the nmajority of it
was dried up and coagul at ed. The heavy pool
areas, there was snearing of blood along on
the top sheet of the bed.

Q Okay.

A On the night stand, there was bl ood
observed on the lanp shade itself. There was
blood on the night stand table and blood that
dropped on the night stand and the tel ephone
and on the south wall. There were at |east
three arches of staining on the west wall

0 Okay.
A There were corresponding three or
nore occasions where blood had struck the

wal | .

Al right. Now, where was the

majority of the blood staining that you
observed? Were was it |ocated?

A The majority of the blood was on
t he bed.

Al right. Now, did you observe
any blood on the floor area of the bedroonf

A Later when the body was renoved, we
had the opportunity to pull the bed away from
the wall. It initially had been only severa
inches fromthe wall. The blood that had

i npacted on the wall had gone down and was
there in the carpet.
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Q That was behind the bed next to the
south wall?

® A Yes.

Q Did you observe any blood stains on
the carpet in any other part of the floor of
the bedroon?

@ A No, sir.
Q Al right. Now, you stated, |

believe, sir, that you saw what appeared to
be blood staining in arching patterns on the

south wall.

@

A Cast off stains, yes, sir.

Again, cast off stains, what do you
mean by cast off stains?

o A That is where you have a bl oody
object in notion where it nakes that
particular type of pattern.

Q How many of those patterns did you
observe?

[

A | detected at |east three such
patterns.

Q Okay. \Where were they in relation
to where the victims body was |ocated?

o

A It would have been to the right
si de.

Q All right. Now, did you observe
any staining anywhere in the bedroom that

o appeared to be to you projected staining?

A Yes, sir.

Q Where did you observe those types
of stains?

® :

A The stains were observed on the
south wall which the bed was parallel to as
well as on the night stand and on the side of
the tel ephone.

@® (R 538-46).
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Gven what is now known about Judith Bunker, it is now
apparent that Dupuis, whose training constituted primarily of
cl asses given by Bunker, could not possess the expertise
necessary to nake a valid blood splatter analysis. Col | at eral
counsel has obtained expert opinion affirmng that formal
academ c training is indispensable to conpetent bloodstain
pattern interpretation. In particular, collateral counsel has
obtai ned expert opinion that M. Bunker currently |acks the
skills and training necessary to perform conplex bloodstain
pattern analysis. Moreover, she clearly |acked the expert
credentials and qualifications to train other individuals in
techni ques of blood splatter analysis given what is now known
about the truth of her background and experience,

The State Attorney's Ofice for the Ninth Judicial Crcuit
was responsible for establishing Ms. Bunker as a court qualified
bl oodstain pattern expert in Oange County. As early as 1977,
the State Attorney's Ofice began vouching for M. Bunker's
credentials and qualifications as a bloodstain pattern expert in
court. Ms. Bunker first qualified as an expert w tness hy
testifying for the prosecution in the Nnth Judicial Crcuit.
Wth the State Attorney's Ofice continued vouching for M.
Bunker's expertise she was repeatedly qualified as an expert
witness in the Ninth Judicial Grcuit. During this time, M.
Bunker was also an enployee for the District N ne Medical
Exami ner . Only after four years of testifying for the State did

Ms. Bunker qualify as an expert in another judicial circuit.
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Ms. Bunker also msrepresented her educational background on
her enploynent application in order to obtain her enploynent at
the Medical Examiner's Ofice. Collateral counsel recently
| earned that M. Bunker has never graduated from high school.
However, on her enploynment application she represented that she
received her high school diploma from "Decatur H gh - Howe High"
in Indianapolis, Indiana in 1953. Notably Ms. Bunker's
enpl oynent application stated the follow ng:

| hereby represent that each answer to a

question herein and all other information

otherwise furnishes is true and correct. |

further represent that such answers and

information constitutes a full and conplete

di scl osure of ny know edge with respect to

the questions or subject to which the answer

or information relates. | understand that

any incorrect, inconplete, or false

statements or information furnished by ne

wll subject me to discharge at any tine.
Despite this oath of honesty signed by M. Bunker, she falsely
stated that she did graduate from high school. M. Bunker
m srepresented to M. Johnston's trial counsel that she had
graduated from high school. M. Bunker has only recently
admtted that she was a drop out. In fact, M. Bunker did not
graduate from high school and has never obtained her equivalency
di pl ona. From the beginning of her secretarial career, M.
Bunker has built her reputation as a blood stain expert on false
statenments. Ms. Bunker was classified as a secretary at the
Medi cal Examiner's Ofice from Novenber 30, 1970 through June 2,
1974. During this tine period there is no evidence in her

enpl oyment records that she had any opportunity or occasion to
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perform any crime scene investigations whatsoever, not to nention
devel op any expertise in performng blood stain pattern analysis
outside of her becomng aware of the field through a State
Attorney sponsored general homicide investigation semnar. M.
Bunker was only classified as a "Medical Examiner's Assistant”
fromJuly 14, 1974 through Septenber 27, 1981. Only from
Decenber 6, 1981 until April 30, 1982 did M. Bunker actually
occupy the position of "Technical Specialist.” And during those
five brief nonths, that position only entailed a twenty-four hour
wor k week.
In addition, M. Bunker nade false statenents throughout her

curriculum vitae. These included, inter alia, the follow ng:

Assistant Instructor, 1977 Bloodstain

Institute, conducted by Herbert L. MacDonnel,

| eading authority on flight characteristics

and stain patterns of human bl ood, sponsored

by Elmra College, Elmra, New York.

Attendee, 1974 Bloodstain Institute, a one

week course conducted by Herbert L.

MacDonnel , sponsored by University of

Bi rm ngham Birm ngham Al abanms.
Ms. Bunker was neither M. McDonnel’s assistant at the 1977
wor kshop nor has she ever been his assistant in any capacity.
M. MacDonnel did have two assistants at his 1977 but M. Bunker
was not one of them Further, as to the 1974 course, it spanned
three days, not one week, and did not render M. Bunker an
"expert". Ms. Bunker has recently even admtted that the class
was |ess than a week. This notw thstanding, the State

i medi ately began holding M. Bunker out as an expert upon

returning from this course.
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Ms. Bunker's curriculum vita is replete with nmore false
statements and misrepresentations than reliable ones. By way of
exanple, M. Bunker's vita claimed that she was a consultant to
each and every prosecutor's office throughout the State of
Fl ori da. However, several State Attorney Ofices across the
State of Florida have never consulted Judith Bunker for any
reason. Simlarly, M. Bunker falsely claimed that she has
performed her services for nedical examiners statew de. Mst
medi cal examners in the state reported via responding to Chapter
119 requests nmade by M. Johnston that they have never utilized
Ms. Bunker's services.

The result was a fundamental denial of due process and M.
Johnston was denied his Constitutional rights under the Fifth,
Sixth, Eighth and Fourteenth Amendments, and confidence is
undermned in the reliability of the M. Johnston's conviction

and sentence. Brady v. Miryland, 373 U S. 83 (1963), Napue_\V.

Illinois, 360 U S. 264 (1959), and Gqglio v. United States, 405

U S 150 (1972); craig v, State, 21 Fla. L. Wekly $417 (Cct. 3,
1996). In essence, the prosecutor was cast "in the role of an

architect of a proceeding that [did] not conport with the
standards of justice." Brady, 373 U S at 88.

Dupui s shoul d never have been qualified as an expert at M.
Johnston's trial. He lacked the scientific training, know edge,
and skills to perform bloodstain pattern analysis. His
conclusions cannot withstand scientific scrutiny. He engaged in

pseudoscientific analysis wthout the benefit of a rigorous
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met hodol ogy. The admission of his materially inaccurate
testinony undermined the reliability of M. Johnston's

convi ctions. There is a reasonable possibility that had M.
Johnston's jury known that Ms. Bunker's testimony was false
and/or misleading, that she was not an expert in any field, and
that her conclusions were w thout any scientific basis, that the

jury could have reached a different result. Basley; Gslio;

Brady; i g .

This claim was not considered because the Circuit Court
erroneously held that M. Johnston's notion to vacate judgment
and sentence was time barred. This case should be remanded to
the Grcuit Court for proper consideration of the clains raised.

Moreover, it is clear that M. Johnston has not received
full conpliance with his chapter 119 requests for records,
docunents, files, and other evidence and that is entitled to a
hearing on those allegations and tine to anend his Rule 3.850
nmotion once he has received full conpliance.

ARGUVENT VI I
MR, JOHNSTON' S SENTENCI NG ORDER DOES NOT
COWPLY WTH PERRELL V. STATE: THUS MR

JOHNSTON IS ENTITLED TO A NEW SENTENCI NG
ORDER.

This Court has Ferrell v. State, 653 So. 2d 367 (Fla. 1995

provides, in relevant part:

The sentencing judge nust expressly evaluate
in his or her witten sentencing order each
statutory and non-statutory mtigating _
circunstance proposed by the defendant. This
eval uation nust determne if the statutor
mtigating circunstance is supported by the
evidence and if the non-statutory mtigating
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circunstance is truly of a mtigating nature.
A mtigator is supported by the evidence if
it is mtigating in nature and reasonably
established by the greater weight of the

evi dence. Once established, the mtigator is
wei ghed against any aggravating '
ci rcunst ances. It is within the sentencing

judge's discretion to determne the relative
weight given to each established mtigator;
however, sone weight nmust be given to all
established nmitigators. The result of this
wei ghing process must be detailed in the
witten sentencing order and supported by
sufficient conpetent evidence in the record.
The absence of any of the enunerated

requi rements deprives this Court of the
opportunity for neaningful review

Id., at 371.

The trial court's sentencing order did not conply wth
Ferrell in the following respects: |n evaluating the non-
statutory mtigating circunstances proposed by M. Johnston, the
court did not determne if they were supported by the evidence,
and if they were of a truly mtigating nature, nor what relative
wei ght should be given each mitigator. Also, evidence of
statutory mtigating circunstances introduced at M. Johnston's
postconviction evidentiary hearing should be evaluated and
wei ghed by this Court.

This claim was not considered below because the Circuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was tine barred. This case should be
remanded to the Circuit Court for proper consideration of this

claim
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ARGUMENT | X
MR. JOHNSTON ALLEGES HE WAS ABUSED WHI LE
| NCARCERATED AT THE ORANGE COUNTY JAIL BY
THOSE HOLDING HIM IN CUSTODY. NR  JOHNSTON
ALSO ALLEGES HE WAS ABUSED BY THE PRESI DI NG
JUDGE DURING H'S TRI AL PROCEEDI NGS. IF MR
JOHNSTON S ALLEGATI ONS ARE PROVEN, MR
JOHNSTON' S FIFTH AND FOURTEENTH AMENDVENT
Rl GHTS WERE VI CLATED.

M. Johnston adopts by reference the allegations nade in the
affidavit acconpanying his Mtion to D squalify the Judge filed
in this court. M. Johnston also alleges that during his
incarceration during and before trial, he was abused by jail
personnel and this abuse was physical, enotional and
psychol ogi cal . [f M. Johnston's clains are not proven, his
all egations bear upon his nental health and support clains
regarding M. Johnston's conpetency and nental health.

M. Johnston's Mdtion to D squalify the Judge contained an
affidavit from M. Johnston stating that he had been attacked by
Judge Powell in chanbers following his evidentiary hearing.
Judge Powel| has granted the notion but has stated "[t]hese
claims are patently false and perjurious. It is ludicrous to
believe that any judge would be alone in their chanbers with a
def endant whom he or she has sentenced to death nuch |less strike
that person.11 After reviewi ng these docunents and conducting an
evaluation of M. Johnston, a mental health professional has
found that M. Johnston's clains if considered untrue, are

further evidence of his previously diagnosed delusional disorder.

If untrue, (1) the allegations against Judge Powell are typical

of a delusional disorder of the persecution type; (2) M,
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Johnston believes he is being nalevolently treated by Judge
Powel | and was kicked and beaten by him (3) it is not unusual
for people wth this type of disorder to repeatedly take their
conplaints of being mstreated to legal authorities; and (4) M.
Johnston's preoccupation with a nunber of systenmatic delusions
just further substantiates his inconpetence due to his severe
mental illness.

Mr. Johnston cannot nore fully plead this claim until he
receives full conpliance with all of his requests for records,
docunments, files, and other evidence.

This claim was not considered below because the Circuit
Court erroneously held that M. Johnston's notion to vacate
judgment and sentence was tine barred. This case should be
remanded to the Circuit Court for proper consideration of this
claim

ARGUMENT X
MR. JOANSTON IS | NNOCENT AND THE STATE FAlI LED
TO PRESENT SUFFI CI ENT EVIDENCE TO PROVE MR
JOHNSTON WAS GUILTY AS CHARCGED, IN VI CLATI ON
OF JACKSON V. VIRGENA 433 U S 307 (1979),
IN RE WINSHIP, 397 U S. 358 (1970), AND THE

SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.

The State of Florida was required to prove each and every
element of the offenses charged against M. Johnston. Ba €
Winship, 397 U.S. 358 (1970). The evidence against M. Johnston
at trial was circunstantial. The state did not elimnate every
reasonabl e hypothesis of innocence. State v. Law, 559 So. 2d 187

(Fla. 1989); Colden v. State, 629 So. 2d 109 (Fla. 1993). Taking
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all the evidence in a light nost favorable to the State, no
rational fact finder could find M. Johnston guilty of
premeditated and/or felony-nmurder beyond a reasonable doubt.

Jackson v. Virginia, 443 U S 307 (1979); See also elt

State of Texas, 795 S§.W.2d4 162 (1989).

This claim was not considered below because the Circuit
Court erroneously held that M. Johnston's motion to vacate
judgment and sentence was time barred. This case should be
remanded to the Circuit Court for proper consideration of this
claim

Moreover, it is clear that M. Johnston has not received

full conpliance with his chapter 119 requests for records,

docunents, files, and other evidence and that is entitled to a

hearing on those allegations and tine to anmend his Rule 3.850
motion once he has received full conpliance.
ARGUMENT Xl

MR. JOHINSTON S TRIAL COURT PROCEEDI NGS WERE
FRAUGHT W TH PROCEDURAL AND SUBSTANTI VE
ERRORS, WH CH CANNOT BE HARMLESS WHEN VI EVED
AS A WHOLE SINCE THE COWVBI NATI ON OF ERRORS
DEPRIVED H M OF THE FUNDAMENTALLY FAIR TRI AL
GUARANTEED UNDER THE SI XTH, ElI GHTH, AND

FOURTEENTH AMENDVENTS TO THE UN TED STATES
CONSTI TUTI ON.
M. Johnston did not receive the fundamentally fair

proceeding to which he was entitled under the Sixth, Ei ghth, and

Fourteenth Anmendnents.
The cumul ative error that occurred resulted in M. Johnston

being the victim of a fundanentally unfair proceeding in

violation of the Sixth, Ei ghth, and Fourteenth Amendnents.
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M. Johnston's Mtion to Disqualify the Judge contained an
affidavit from M. Johnston stating that he had been attacked by
Judge Powell in chanmbers following his evidentiary hearing.
Judge Powel| has granted the notion but has stated "[t]hese
claims are patently false and perjurious. It is ludicrous to
believe that any judge would be alone in their chanbers with a
def endant whom he or she has sentenced to death nuch |ess strike
that person."

After reviewing these documents and conducting an evaluation
of M. Johnston, a mental health professional has found that M.
Johnston's clains if considered untrue, are further evidence of
his previously diagnosed delusional disorder.

If untrue, (1) the allegations against Judge Powell are typical
of a delusional disorder of the persecution type; (2) M.
Johnston believes he is being malevolently treated by Judge
Powel | and was kicked and beaten by him (3) it is not unusual
for people with this type of disorder to repeatedly take their
conmplaints of being mstreated to |legal authorities; and (4) M.
Johnston's preoccupation with a nunber of systematic delusions
just further substantiates his inconpetence due to his severe
mental il ness.

M. Johnston cannot nore fully plead this claim until he
receives full compliance with all of his requests for records,
docunents, files, and other evidence.

This claim was not considered below because the Circuit

Court erroneously held that M. Johnston's notion to vacate
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judgnent and sentence was time barred. This case should be
remanded to the Gircuit Court for proper consideration of this
claim

CONCLUSI ON

Based upon the foregoing and the record, M. Johnston urges

the Court to reverse the |lower court and grant him the relief he
seeks.

| HEREBY CERTIFY that a true copy of the foregoing Initial
Brief has been furnished by United States Mil, first class

postage prepaid, toall counsel of record on February 11, 1997.

W ReRa. . 005K

. MCCLAI N
Florlda Bar No. 0754773
Li'ti'gation Director
Post O fice Drawer 5498
Tal | ahassee, Florida 32314-5498
(904) 487-4376
Attorney for Appellant

Copi es furnished to:

O fice of the Attorney Ceneral

444 Seabreeze Boul evard, 5th Fl oor
Daytona Beach, FL 32118
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Appendix




Latoson Lamar

State Attorney

Ninth Judicial Tivewit of Florida

® 250 North Orange Avenue
B PostOffice Box 1673
~ Wliliam C Vose Orlando, Florida 32802 Dr. Mel Jones
Chief Assstant State Attorney 407-836-2400 Executive Director
® June 7, 1995

Capital Collateral Representative

® Attn: Mke Humm |, CCR Investigator
1533 S. Mnroe St.
Tal | ahassee, FL 32301

Re.  Records Request
® Dear M. Humml:

Sorry for the delay in replying to your January 27, 1995

records request, but these records have been destroyed and | have

encl osed for you copies of our-destruction permssion fornms and a

list of all the files that we had had on the defendant David

o Eugene Johnston. Qur policy is to keep fel ony files for 10 years
aRd an ylou can see ten years has elapsed gince the date of all of

these files.

If | can be of any further nce, please feel free

to call ne.
o
e

WCV: kat

Encl osur es
o
®
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50 North Orange Avenue, Suite 515 Joyce Cooper
rlando, Florida 32802 Executive Director (305) 420-3485
6. NOTICE OF INTENTION:
The scheduled records listed in (1em B are to be dispesed of in the mannet
checked beiow:
. m a Destruction D b. Microfilming swd Destructian
TO
DEPARTMENT OF STATE 0O ¢ ower
DIVISION OF ARCHIVES. HISTORY
AND RECORDS MANAGEMENT 7. SUBMITTED BY:
TALLAHASSEE, FLORIDA 32300 | hereby cerpify that the records to be disposed of are correctly
' below and that apy audit requirements for the records
Iy satisfied . /0
@ \ <70 Y R/2/84
s Signature { Date
Joé—zé Cobper, Executive Direcror
Type Name and Title —— i
— ;\ ——
8. RECORD SERIES LIST lq)_?f ‘G‘V’ )
a. b <. d. ¢ Destruction
Schedule Irem Tile Inglusive Volume | Action and Date
No. NO. Dates Completed After |
Approval
® l CY 1979 Closed Felony Case Files 1-1-79 40 Cu.Ft.
, thru
12-31-79
z-fzfs 2 CY 1980 Closed Felony Cese Fil eg 1-1-80 44 Cu.Ft.
rhru
@ 12-31-80
Z-:-‘,'fB 3 CY 1981 Closed Felony Case Files 1-1-81 48 Cu.Ft.
thru
12-31-8.1
.E-—}“Ii 4 CY 1982 Closed Felony Case Files 1-1-82 50 Cu.Ft. .
thru
12-31-82
®

9 DISPORAL AUTHORIZATION

. Disposel tar ahave Tnted recorads v scthoraed any da=tions oF

odificatione e o ategt vnoeed
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1c DISPOSAL CERTIFICATE
The above listed records have been disposed of in the manner and on

e date shown in column

Spgn,alun' Lrate

Type Name and Titte
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