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STATEMENT OF THE CASE AND FACTS
Respondent adopts the statenent of the case and facts as

presented by Petitioner.




SUMMARY OF ARGUMENT

This court should deny the Petitioner's request  for
di scretionary review. Di scretionary review pursuant to Article V
§3(b) (3) of the Florida Constitution and the Florida Rul es of
Appel late Procedure 9.030(a) (2) (A (iv) is strictly limted to
decisions of the district court that expressly and directly
conflict with a decision of another district court of appeal or of
t he suprenme court on the same question of |aw. Art. 'V, Sect.
3(b)(3), Fla. const. The decision of the Fifth D strict Court of
Appeal in Countv of Volusia v. WIf 6 Case No. 95-1773, Fifth
District Court of Appeals dated March 22, 1996, (Appendix 1), did
not expressly or directly conflict with another district court
deci sion but nerely cited a prior witten opinion with a per curiam
decision as authority. As the decision does not expressly and

directly conflict with a decision of another district or of the

suprenme court, discretionary review should be denied.




ARGUMENT

Jurisdiction of the Suprene Court to review decisions of the
district courts of appeal was strictly limted by the 1980
amendnent to the Florida constitution. Jenkins v. State of
Florida, 385 So.2d4 1356 (Fla. 1980) (Appendix 9). Di scretionary
review is granted only if the decision of the district court
expressly and directly conflicts with a decision of another
district court of appeal or of the suprenme court on the sane
question of |aw Art. V §3(b)(3) Fla. Const. (1980) and Fla. R
App. P. 9.030(a) (2) (A)(iv). Unless the petitioner can denpbnstrate
t hat the decision expressly or directly conflicts wi th another
decision, discretionary review should be denied.

In the instant matter, Petitioner seeks review of the Fifth
District Court of Appeal decision in County of Volusia v. Wolf
Case No. 95-1773, Fifth District Court of Appeals dated March 22,
1996 (Appendix 1). That decision reversed a trial court's award of
taxable costs pursuant to F.S. 939.06 of $16,280.43 to Petitioner.
The Wbl f case however did not express a direct conflict with other
district court decisions such as Clark v. State, 570 So.2d 408

(Fla. 2d DCA 1990) (Appendix 8), Dinawer v. State, 317 So.2d 794
(Fla. 1st DCA 1973) (Appendix 6) and Powel|l v. State, 314 So.2d 788

(Fla. 2d DCA 1975) (Appendix 7). Instead, the Molf decision, which

was a per curiam decision, cited one of its own prior witten

opinions Volusia Countv v. Card, 666 So.2d 603 (Fla. 5th DCA
1996) (Appendix 2) as authority. In the WIf case, the district

court also stated that the Petitioner hinmself had conceded that




this matter was virtually identical to the Carrin case. In the
instant matter, the Petitioner having conceded there was no
distinction between the two cases, allowed the district court to
rule consistently by having the Wl f decision agree with the
earlier Carrin decision.

In seeking to have Wolf reviewed, Petitioner seeks review of
a limted, per curiam decision that nerely affirmed a previous
witten opinion of the district court. Discretionary review is not
appropriate to determne whether a prior witten opinion now cited

for authority is in conflict with other appellate decisions. Dodi

Publishin cCompany v. Editorial Anerica, $,A., 385 So.2d 1369 (Fla.
1980) (Appendix 10). In the Dodi case, the Petitioner requested

review of a decision that in totality stated "PER CUR AM

Affirmed.  See Consolidated Electric Supply, Inc. v. Consolidated
i i t. Inc. 355 so.2d 853 (Fla. 3d

DCA 1978)." Dodi 385 8o0.2d at 1369. The decision of the Fifth
District in this matter, although nore verbose, essentially
directed the parties to the Carrin case as a basis for its ruling
W t hout drawing an express and direct conflict with other district
court deci sions. Since the decision does not expressly and
directly express a conflict with other decisions, discretionary
review should be denied.

The Respondent is aware that it is not necessary that a
district court explicitly identify a conflicting district court
order or supreme court decision in its opinion in order to create

an express conflict under Article V. Section 3(b)(3). Fla. Const.




Ford Motor Company v, Kikis, 401 So.2d 1341, 1342 (Fl a.

1981) (Appendix 11). However, the court decision must discuss the
basis upon which it reversed the trial court's entry of a directed
verdict in order for the Petitioner to state that an express and
direct conflict exists. ld at 1342. The Fifth District Court, in
the instant matter, simlar to the district court in Dodi, relying
on its wearlier opinion pointed to the garrin case for any
expl anation of its decision. Having failed to discuss the basis
for its opinion other than to point out a prior opinion, it is
difficult to state that an express and direct conflict exists wth

other district courts. Therefore discretionary review should be
deni ed.

The cases cited by the Petitioner are not good exanples of an
express and direct conflict. See Petitioner's Jurisdictional

Brief, p. 5-6. In Powell v. State, 314 $o0.24 788 (Fla. 2 DCA 1975)

the court awarded expert witness fees on the basis of a faulty
nmutual ity doctrine stating that since under F.S. 914.06, the County
could tax the reasonable costs of expert w tnesses against a
convicted felon, the court believed an acquitted, non-indigent
defendant could do I|ikew se against the County. Id at 788. Thus
it was not just the construction of F.S. 939.06 alone but rather a
conbination of F.S. 914.06 and F.S. 939.06 which were the issues in
that case.

In addition, the Powell case and Djipauer v. State, 317 So.2d
1369 (Fla. 1980) (Appendix 6), are twenty years old. The _Powel |

deci si on was governed by a general policy which prohibited the




i mposition upon an acquitted Defendant of any cost or fees of the
court. Powell v. gtate, 314 So.2d at 789 (Appendix 7). The Dinauer

decision relied in part on Warren v. Capuano, 282 So.2d 873 (Fla.
4t h DCA 1972) (Fla. 1973) (Appendix 4). The ¢lark decision is now

six years old and based its findings on Wa r r e n |, 282
So.2d 873 (Fla. 1973) (Appendix 4). Al of these decisions were
witten without the benefit of the Board of cCounty Commissioners,
Pinellas Countv v. Sawer, 620 So.2d 757 (Fla. 1993) (Appendix 3) in
which this court expressly receded from the prior warren decision
and from Lillibridde v. citvy of Mianmi, 276 So.2d 40 (Fla.

1973) (Appendix 5). This court has stated that the expansive view
of F.S. 939.06 as found in Warren and Lillibriddge is no |onger good
| aw. It is not so much that the Fifth District Court of Appeals
decision in WIf is in conflict with the other courts, it is sinply
that the Fifth District is the first district court to apply the
specific and plain nmeaning of the Sawer decision and the other

district courts have yet to catch up to the Fifth District's |ead.




CONCLUSI ON

The decision of the Fifth District did not expressly and
directly raise a conflict with other district court opinions. The
Fifth District neither stated a direct conflict nor did it discuss
the basis for its ruling providing no basis for an inference of a
conflict. Rather, the Fifth District's decision cited an earlier
written opinion of the district as the basis for its ruling.
Failing to state or refer to an express or direct conflict wth
another district court's decision, the discretionary review of the
Supreme Court pursuant to Article 5, 3(b)(3)] should not be

granted.
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