IN THE SUPREME COURT OF FLORIDA

ROBERT T. HAWK,

Appellant,
vs. CASE NO. 88,179
STATE OF FLORIDA,

Appellee.

AMENDED ANSWER BRIEF OF THE APPELLEE

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

CANDANCE M SABELLA
Assistant Attorney General
Florida Bar No. 0445071
Westwood Center
2002 North Lois Avenue, Suite 700
Tampa, Florida 33607-2366
(813) 873-4739

COUNSEL FOR APPELLEE



TABLE OF CONTENTS

PAGE NO. :

STATEMENT OF THE CASE AND FACTS .
SUMVARY OF THE ARGUMENT .
ARGUVMENT

| SSUE |

WHETHER THE TRIAL COURT ERRED BY DENYI NG
APPELLANT” S MOTI ON TO SUPPRESS STATEMENTS TO
LAW ENFORCEMENT AS UNKNOW NG AND | NVOLUNTARY.

| SSUE | |

WHETHER THE TRI AL COURT ERRED I N DENYI NG THE
DEFENSE MOTI ON FOR JUDGMVENT OF ACQUI TTAL OF
FI RST DEGREE MURDER CLAIM NG THAT THE STATE
FAILED TO (1) PRESENT SUFFI Cl ENT EVI DENCE OF
PREMVEDI TATION, OR TO (2) PROVE HAW KILLED
MRS. GRAY DURI NG THE COMM SSI ON OF A THEFT, AS
CHARGED IN THE | NDI CTMENT, TO PROVE FELONY
MURDER.

A PREMEDI TATI ON .
B. FELONY MJURDER/ THEFT .
| SSUE |11

WHETHER A NEW TRIAL IS REQU RED BASED ON
APPELLANT" S ALLEGATION THAT THE PROSECUTOR
MADE | MPROPER COMVENTS AND ARGUMENTS THAT WERE
NOT BASED ON THE EVI DENCE, WERE OUTRACGEQUS AND
| NFLAMVATORY, AND WERE UNFAI RLY PREJUDI CI AL TO
THE APPELLANT.

| SSUE IV .
WHETHER THE TRI AL COURT ERRED BY ALLOW NG

VICTIM MATTHEW GRAY TO TESTIFY I N REBUTTAL
OVER DEFENSE OBJECTI ON AS TO COMPETENCY.

12

12

20

20
26
33

45



| SSUE V

WHETHER THE TRI AL COURT ERRED | N DENYI NG THE
DEFENSE MOTION TO DECLARE THE HEI NOUS,
ATROCI QUS OR CRUEL JURY | NSTRUCTI ON
UNCONSTI TUTI ONAL AND DECLI NI NG TO | NSTRUCT THE
JURY ON THE FACTOR

| SSUE VI
WHETHER THE TRI AL COURT ERRED BY | NSTRUCTI NG
THE JURY ON HEINOQUS, ATROCIOQUS OR CRUEL
AGGRAVATOR WHI CH HE LATER DECLINED TO FI ND
ESTABLI| SHED.

| SSUE VI |
WHETHER THE TRI AL COURT ERRED | N | NSTRUCTI NG
THE JURY ON THE SENTENCI NG OPTION OF LIFE
W THOUT PAROLE VWHERE THAT PENALTY BECAME THE
LAW AFTER THE CRI ME BUT BEFORE TRI AL.

| SSUE VI I |
WHETHER THE TRI AL COURT ERRED | N | NSTRUCTI NG
THE JURY ON AND FINDING THAT THE CRI ME WAS
COWM TTED FOR PECUNI ARY GAI N.

| SSUE | X .

WHETHER THE DEATH SENTENCE WAS PROPORTI ONATE
WHEN COVPARED TO SI M LAR CASES.

CONCLUSI ON
CERTI FI CATE OF SERVI CE

53

55

58

60

64

70
70



TABLE OF CITATIONS

PAGE NO. :
Baker v. State,
674 So.2d 199 (Fla. 4DCA 1996) . . . . . . . . . . . . . . . 47
Bal t hazar v. State,
549 So.2d 661 (Fla. 1989 . . . . . . . . . . . . . . 13, 14, 18
Barwi ck v. State,
660 So.2d 685 (Fla.), cert. denied, 116 S.C. 823 (1996) . . 20
Bates v. State,
465 So.2d 490 (Fla. 1985 . . . . . . . . . . . . . . . . . . 61
Bedford v. State,
589 So.2d 245 (Fla.), cert. denied, 503 U.S. 1009 (1992) . . 30
Begley v. State,
483 So.2d 70 (Fla. 4DCA 1986) . . . . . . . . . . . . . . . . 47
Boni fay v. State,
680 So.2d 413 (Fla. 1996) . . . . . . . . . . . . . . . . . . 34
Bowden v. State,
588 So.2d 225 (Fla.), cert.
denied, 503 U.S. 975 (1992) . . . . . . . . . . . . . . 9 b5-57
Bowie v. State,
906 P.2d 759 (kla. Cr. 1995 . . . . . . . . . . . . . . . . 59
Br eedl ove v. State,
413 So0.2d 1 (Fla.), cert. denied, 459 U S.
882, 103 S.Ct. 184, 74 L.Ed.2d 149 (1982) . . . . . . . . . . 34
Brown v. State,
565 So.2d 304 (Fla. 1990) . . . . . . . . . . . . . . . . . . 67
Burns v. State,
22 Fla. L. Wekly $419 (Fla. 1997) . . . . . . . . . . . . . b2
Cam netti v. United States,
242 U.S. 470, 492-95, 37 S.Ct. 192, 61 L.Ed. 442 (1917) . . . 40
Campbel |l v. State,
571 So.2d 415 (Fla. 1991) . . . . . . . . . . . . . . . . .. 4

Cheat ham v. Stat e,




900 P.2d 414 (Ckla. Cr. 1995)

Cark v. State,
613 So.2d 412 (Fla.), cert. denied,
_US _ , 126 L.Ed.2d 79 (1993)

Col orado v. Connelly,
479 U. S. 157 (1986)

Craig v. State,
510 So.2d 857 (Fla.), cert. denied, 484 U S. 1020 (1988)

Crunp v. State,
622 So.2d 963 (Fla. 1993)

Darden v. State,
329 So.2d 287 (Fla.), cert. denied, 430
US 704, 97 S.Ct. 308, 50 L.Ed.2d 282 (1977)

Davis v. State,
348 So.2d 1228 (Fla. 3DCA), cert.
deni ed, 358 So.2d 134 (Fla. 1978)

Davis v. State,
604 So.2d 794 (Fla. 1992)

Davis v. United States,
512 U.S. 452 (1994)

DeAngel o v. State,
616 So.2d 440 (Fla. 1993)

DeConi ngh v. State,
433 So.2d 501 (Fla.), cert.
deni ed, 465 U. S. 1005 (1984)

Denps v. State,
462 So.2d 1074 (Fla. 1984)

Duest v. State,
462 So.2d 446 (Fla. 1985)

Duncan v. State,
619 So.2d 279 (Fla. 1993)

Dur ocher v. State,
596 So.2d 997 (Fla. 1992)

Ellis v. State,

13,

59

67

15

40

21

34

a7

69

18

21

18

26

36

65

36



622 So.2d 991 (Fla. 1993)

Esty v. State,
642 So.2d 1074 (Fla.),

cert.

deni ed, 514 U.S. 1027 (1995)

Fer guson v. State,

417 So.2d 639 (Fla. 1982)

Fi nney v. State,

660 So.2d 674 (Fla.), cert.
denied, 116 S.Ct. 823 (1996)

Fontenot v. State,
881 P.2d 69 (la. Cr.

Foster v. State,

1994)

679 So.2d 747 (Fla.), cert. denied,

_uUSsS ., 117 s o

Fot opoul 0s v. State,

1259 (1997)

608 So.2d 784 (Fla. 1992)

Fow er v. State,

492 So.2d 1344 (Fla. 1DCA), rev.
deni ed, 503 So.2d 328 (Fla. 1987)

Freenan v. State,

563 So.2d 73 (Fla. 1990)

ol df arb v. Robertson,

82 So.2d 504 (Fla. 1955)

Giffin v. State,
19 Fla. L. Wekly S365

Giffin v. State,

(Fla. July 7, 1994)

526 So.2d 752 (Fla. 1DCA 1988)

Giffinv. United States,

502 U S 46, 112 S. Ct.

466, 116 L. Ed.2d

371 (1991), reh. denied, 502 U S. 1125,

112 S. Ct. 1253, 117 L. Ed.2d 484 (1992)

Hackmann v. Hyl and,

445 So.2d 1079 (Fla. 3DCA 1984)

Hain v. State,
852 P.2d 744 (kla. Cr.

1993)

8, 33, 35, 36, 39,

29, 30,

31,

46,

41

59

56

69

26

65

26

28

49

56

a7

59



Hall v. State,
614 So.2d 473 (Fla.), cert. denied, uU. S.
_, 114 S.x. 109, 126 L.Ed.2d 74 (1993) . . . . . . . . 53, 54

Heiney v. State,
447 So.2d 210 (Fla.), cert. denied, 469 U. S.

920, 105 S.¢t. 303, 83 L.Ed.2d 237 (1984) . . . . . . . . . . 22
Henry v. State,

586 So.2d 1033 (Fla. 1991) . . . . . . . . . . . . . . . . . 13
Henyard v. State,

689 So.2d 239 (Fla. 1996) . . . . . . . . . . . . . . . . . . 35
Hll v. State,

549 So.2d 179 (Fla. 1989 . . . . . . . . . . . . . . 10, 60, 62
Holton v. State,

573 So.2d 284 (Fla.), cert. denied, 500 U.S. 960 (1992) . . . 31
Hudson v. State,

538 So.2d 829 (Fla.), cert. denied, 493 U.S. 875 (1989) . . . 66
Hunphrey v. State,

864 P.2d 343 (&kla. Cr. 1993) . . . . . . . . . . . . . . . . 59
In Re Standard Jury Instructions in Crimnal Cases,

678 So.2d 1224 (Fla. 1996) . 59
In the Interest of MA.,

477 So.2d 47 (Fla. 4DCA 1985) . . . . . . . . . . . . . ... 47
Jackson v. State,

575 So.2d 181 (Fla. 1991) . . . . . . . . . . . . . . . . .. 29
Jesus v. State,

565 So.2d 1361 (Fla. 4DCA 1990) . . . . . . . . . . . . . . . 14
Johnson v. Singletary,

612 So.2d 575 (Fla.), cert. denied, 508 U S. 901 (1993) . . . 56
Johnson v. State,

22 Fla. L. Weekly S253 (Fla. May 8, 1997) . . . . . . . . 13, 17
Johnson v. State,

660 So.2d 637 (Fla.), cert.

denied, 116 S.C. 1550 (19%96) . . . . . . . . . . . . . . 13, 17

Vi



Jones v. State,

612 So.2d 1370 (Fla.), cert. denied, 510 U.S. 836 (1993)

Jones v. State,
652 So.2d 346 (Fla.), cert.
denied, 116 S. Ct. 202 (1995

Jones v. State,
690 So.2d 568 (Fla. 1996)

Kaelin v. State,
410 So.2d 1355 (Fla. 4DCA 1982)

King v. State,
545 So.2d 375 (Fla. 4DCA), rev.
deni ed, 551 So.2d 462 (Fla. 1989)

King v. State,
623 So.2d 486 (Fla. 1993)

Law ence v. State,
22 Fla. L. Weekly S125 (Fla. March 13, 1997)

LIl oyd v. State,
524 So.2d 396 (Fla. 1988)

Lucas v. State,
376 So.2d 1149 (Fla. 1979)

Lynagh v. Marine Bank & Trust Co.,
177 So.2d 256 (Fla. 2DCA 1965)

McCarty v. State,
904 P.2d 110 (Ckla. Cr. 1995)

McNanmara v. State,
357 So.2d 410 (Fla. 1978)

Medina v. State,
466 So.2d 1046 (Fla. 1985)

Melton v. State,
638 So.2d 927 (Fla. 1994)

Meyers v. State,
22 Fla. L. Wekly S129 (Fla. 1997)

One v. State,

677 So.2d 258 (Fla.), cert. denied, 117 S. C.

Vi i

30, 41-44,

62

68

62

47- 49

22,

34,

47,

61,

742 (1997)

23

35

62

49

58

a7

59

13

62

68

20

20



Onen v. State,
596 So.2d 985 (Fla.), cert. denied, 506 U S. 921 (1992)

Palner v. State,
438 So0.2d 1 (Fla. 1983)

Paranpre v. State,
229 So.2d 855 (Fla.), nodified, 408 U. S
935, 92 S.Ct. 2857, 33 L.Ed.2d 751 (1972)

Parker v. State,
19 Fla. L. Wekly S322 (Fla. June 16, 1994)

Parker v. State,
458 So.2d 750 (Fla.), cert. denied, 470 U. S. 1088 (1985)

Parker v. State,
570 So.2d 1048 (Fla. 1DCA 1990)

Parker v. State,
887 P.2d 290 (Ckla. Cr. 1994)

Penn v. State,
574 So.2d 1079 (Fla. 1991)

Porter v. State,
429 So.2d 293 (Fla. 1983)

Preston v. State,
444 So.2d 939 (Fla. 1984)

Preston v. State,
607 So.2d 404 (Fla. 1992)

Radiant Gl Co. v. Herring,
200 So. 376 (Fla. 1941)

Rawl s v. State,
596 So.2d 1255 (Fla. 2DCA), rev.
deni ed, 602 So.2d 942 (Fla. 1992

Ri echmann v. State,
581 So.2d 133 (Fla.), cert. denied, 506 U S. 952 (1992)

Roberts v. State,
510 So.2d 885 (Fla.), cert. denied, 485 U S. 943 (1988)

Viili

33,

21,

15,

67

29

34

28

26

28

59

22

62

22

54

49

16

30

28



Royal v. State,
490 So.2d 44 (Fla. 1986)

Rut | edge v. State,
374 So.2d 975 (Fla.), cert. denied, 446 U. S.
913, 100 S. Ct. 1844, 64 L.Ed.2d 267 (1980)

Sal azar v. State,
852 P.2d 729 (Gkla. Cr. 1993)

Scull v. State,
533 So.2d 1137 (Fla.), cert.
denied, 490 U.S. 1037 (1989 . . . . . . . . . . . . 10, 60,

Sireci v. State,
399 So.2d 964 (Fla.), cert. denied, 456 U. S.
984, 102 S.Ct. 2257, 72 L.Ed.2d. 862 (1982)

Sireci v. State,
587 So.2d 450 (Fla.), cert. denied, 503 U S. 946 (1992)

Sliney v. State,
22 Fla. L. Wekly $419 (Fla. 21997) . . . . . . . . . 64, 67,

Spencer v. State,

133 So.2d 729 (Fla.), cert. denied, 369 U S. 880,
82 S.Ct. 1155, 8 L.Ed.2d 283 (1962), cert. denied,
372 U.S. 904, 83 S.Ct. 742, 9 L.Ed.2d 730 (1963)

Spencer v. State,
645 So.2d 377 (Fla. 1994)

State v. Law,
559 So.2d 187 (Fla. 1989)

State v. Ownen,
22 Fla. L. Wekly S246a (Fla. May 8, 1997)

Stein v. State,
632 So.2d 1361 (Fla. 1994)

St ei nhorst v. State,
412 So.2d 332 (Fla. 1982)

Stone v. State,
378 So0.2d 765 (Fla.), cert. denied, 449 U S. 986 (1980)

29

a7

59

22

34

68

33

44

21

18

54

46



Street v. State,
636 So.2d 1297 (Fla.), cert. denied, 513 U S. 1086 (1995)

Teffeteller v. State,
439 So.2d 840 (Fla.), cert. denied, 465 U. S. 1074 (1984)

Thomas v. State,
326 So.2d 413 (Fla. 1975)

Thomas v. State,
74 So. 1 (Fla. 1917)

Thonpson v. State,
548 So.2d 198 (Fla.), cert. denied, 515 U S. 1125 (1995)

Thonpson v. State,
553 So.2d 153 (Fla. 1989)

Ti bbs v. State,
397 So.2d 1120 (Fla.), aff'd, 457 U.S.
31, 102 S. . 2211, 72 L.Ed.2d 652 (1982)

Tillnman v. State,
591 So.2d 167 (Fla. 1991)

Trotter v. State,
690 So.2d 1234 (Fla. 1996)

Tucker v. Francis,
723 F.2d 1504 (11th Gr. 1987)

WS. L. v. State,
470 So.2d 828 (Fla. 2DCA), rev'd. on
ot her grounds, 485 So.2d 421 (Fla. 1986)

Watts v. State,
593 So.2d 198 (Fla.), cert. denied,
~UsSsS  , 120 L.Ed.2d 881 (1992)

VWitton v. State,
649 So.2d 861 (Fla. 1994)

Wlliams v. MGCehee,
2 Fla. 58 (1848)

Wlson v. State,
294 So.2d 327 (Fla. 1974)

Wiornos v. State,

66,

39

31

33

a7

14

62

21

64

63

40

29

67

54

a7

34



644 So.2d 1012 (Fla.), cert.
denied, 514 U S 1070 (21995 . . . . . . . . . . . . 13, 18, 61

Young v. State,
579 So.2d 721 (Fla.), cert. denied,
~uUusSs 117 L.Ed.2d 438 (1992) . . . . . . . . . . . . 28

OTHER AUTHORI TI ES C TED

§ 744.102(10), Fla. Stat. (1995) . . . . . . . . . . . . . . 50
§ 744.3201, Fla. Stat. (1995) . . . . . . . . . . . . . . . . 50
§ 775.082 (1), Fla. Stat. (1995) . . . . . . . . . . . . 10, 58
§ 782.04(1)(a)2, Fla. Stat. (21995 . . . . . . . . . . . . . 28
§ 812.13, Fla. Stat. (1995) . . . . . . . . . . . . . . ... 21
§ 90.601, Fla. Stat. (1995 . . . . . . . . . . . . . . . . . 46
§ 90.603, Fla. Stat. (1995) . . . . . . . . . . . . . . . . . 49
§ 90.605(2), Fla. Stat. (1995 . . . . . . . . . . . . . . . 49
§ 901.245, Fla. Stat. (1995) . . . . . . . . . . . . . . .. 16
§ 921.141, Fla. Stat. (1995) . . . . . . . . . . . . . . 63, 69

Xi



STATEMENT OF THE CASE AND FACTS

On February 19, 1993, appellant, Robert Hawk, was observed at
approximately 11:15 a.m by nei ghbor, Elizabeth Teas, to enter the
resi dence of Matthew and Betty Gray, |ocated on Dunbeath Street in
Pinellas County, Florida. (T 532-35) Hawk remained in the
resi dence for a short period of tinme. Wen he left he was carrying
an unknown rigid object in his hand conceal ed by a towel. M. Teas
testified that appellant then drove away in the Gays’ car. (T
536) She thereafter alerted the Pinellas County Sheriff's Ofice
and gave them a conposite drawing of the intruder. M. Teas al so
testified that she had seen Hawk wal ki ng past the Grays’ residence
on Thursday, February 18, 1997 at approximately 2:00 or 3:00 p.m
(T 540)

Responding to Teas’ call, Deputy John Jewett of the Pinellas
County Sheriff’'s Ofice imediately noticed that the back door had
pry marks, that a jalousie and wi ndow screen had been renoved.
Upon entering the Grays’ honme, Deputy Jewett di scovered the body of
Betty Gay lying on the floor of her bedroom She had nassive
trauma to her head. There was dried blood on her face, her
ni ght gown was pull ed over her pubic area and her panties were at
her feet, along with a Depends pad. (T 571) Deputy Jewett heard
| abored breat hing. Upon further investigation Matthew G ay was
| ocat ed i nsi de an adj acent bedroom Though he was still alive, M.
Gray had sustained massive trauma to the left side of his head. (T
571-72) Deputy Jewett testified that there was bl ood everywhere.
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(T 572-73)

The nedical exam ner, Dr. Robert Davis, testified that Ms.
Gray was 60 years old, 55", 198 Ibs. (T 811) The cause of death
was massive skull fractures on the |eft side of her head and at the
base of her skull. (T 823) Dr. Davis described the wounds as both
crescent -shaped and simlar in size and shape to those suffered by
Matthew Gray. (T 814-19, 825) Dr. Davis opined that the nurder
weapon nmay have been a hammer. (T 819) The tinme of death woul d
have been between 9:00 p.m on Thursday, February 18 through 9:00
a.m Friday, February 19. (T 810) Ms. Gay had a bruise on her
wrist which may have been a defensive wound. (T 815, 819-21) Dr.
Davis testified that he did not know the sequence in which Ms.
Gray received the wounds, but that once she received the major
wounds on the |left side of her head, death would have been within
seconds. (T 827) Nevertheless, Ms. Gay had blood in her |ungs
whi ch i ndicates she took a minimum of three to four breaths after
bei ng struck on the head; beyond that he could not say how many
breat hs she was able to take. (T 824)

Deputy Kenneth Kanoski testified that M. Gay was Bayflited
to the Bayfront Medical Center. M. Gay’'s birth date was June 12,
1929. M. Gay was not able to communicate, all he could do was
groan. (T 657) He was wearing a white T-shirt, a pair of white
underwear and a pair of socks. (T 658) M. Gay survived his
injuries. As a result of this attack, however, he sustained
permanent paralysis to the right side of his body.
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Bl ood spatter expert, Charles Edel, testified that because
t here was extensive bl ood spatter evidence on the walls and ceiling
over the bed, that this evidence indicated different angles of
attacks during the beating. M. Edel also testified that blood
found on the floor suggests Ms. Gray nay have been beaten after
she was dragged onto the floor, but that the primary attack took
pl ace as she lay on her bed. (T 987) There was a bloody left palm
print on the floor, six to eight inches fromMs. Gay's head. (T
984) There was also a bloody left shoe print on the bed sheet,
which was preserved by technicians with the Pinellas County
Sheriff's Office. (T 889)

M. Edel also testified the blood shedding on the wall
established that M. Gay received two separate beatings because
the blood had tinme to clot fromthe first beating to the second.
(T 996, 999) M. Gay was also lying on the bed when he was
attacked. (T 997) The blood on the walls al so showed the sw ngi ng
of the nurder weapon by an assail ant standing beside the victim
(T 998) 1In his opinion there was no question that the weapon used
on both victins was a claw hamer. (T 1006)

The murder scene was processed by technicians with the
Pinell as County Sheriff’s Departnent who determ ned that the point
of entry was through the kitchen window at the rear of the
residence. (T 568-70) Latent fingerprints were al so obtai ned from
this forced point of entry to the Gay residence. (T 847, 857,
859-61) An extensive search of the interior of the dwelling
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revealed pry marks to a desk located in the bedroom in which
Matt hew Gray was found. O further significance was the fact that
no U.S. currency, whatsoever, was found within the Gay residence.
(T 602-03)

Wthin hours, the sheriff’s departnent had devel oped Robert
Hawk as a suspect, and subsequently received an anonynous tip that
he had been seen during the early norning hours of February 19,
1993, with blood on his clothing while driving a new autonobil e.
(T 731) Nunmerous friends of Hawk testified at trial that the
appel l ant bragged to them about his new car and flashed a wad of
money to them during the evening of February 18, 1993, and the
early norning hours of February 19, 1993, saying that he got the
nmoney from shooting soneone. (T 438-39, 452, 495) Hawk told Luis
Vall e that he had killed two people and had “blown them away.” (T
425) Prior to the nmurder Hawk had told Christopher Cenents and
Deborah Thomas that he could “fuck up ol d people,” that “ol d people
are nothing.” (T 394, 411)

Hawk was questioned by detectives wth +the sheriff’s
departnent during the early norning hours of February 20, 1993, and
gave a taped statenent to officers. (T 907) (Attached as Exhibit
A.) Hawk first denied any know edge of the killings and denied
ever going into the wvictinms’ residence. After repeated
gquestioning, however, Hawk |ater admtted that he went into the
hal I way area of the Gray residence where he observed Ms. Gay’'s
lifel ess and bl oodi ed body, then quickly pani cked and drove off in
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the victims vehicle. He denied ever going into the bedroom or
standi ng on the bed where Betty Gray’ s body was | ocated at the tine
of the attack.

Hawk’ s fingerprints were found inside the victins’ car, which
had been located wthin blocks of both the Hawk and G ay
resi dences. Sneakers taken from appellant’s bedroom after his
arrest were thereafter positively conpared with the bloody shoe
print found on the sheet covering the bed in Betty Gay’'s
residence. A body hair recovered fromBetty G ay’'s left eyelid was
found to be m croscopically i ndistinguishable frombody hairs | ater
taken from Robert Hawk at the Pinellas County Jail. (T 1047-49)

Appel lant testified in his own behalf at trial and stated that
whi | e denyi ng that he had any nenory of the attack on either M. or
Ms. Gay, he renenbered ingesting alcohol, marijuana and LSD in
vari ous anounts throughout the day preceding the attack. (T 1104-
06) Hawk additionally accused both victins of sexually nolesting
hi mat their residence approxi mately seven years earlier yet never
conpl ai ned of such abuse to either his famly or the police. (T
1100-1103)

On rebuttal the state produced M. Gay for the limted
pur pose of denying the alleged sexual abuse. (T 1138, 1161-62)
Det ecti ve Madden and Nancy Freeland also testified that Hawk was
not high on drugs at the tinme of his statenent. (T 1156-57)
Madden al so testified that Hawk had never nentioned his claim of
sexual abuse. (T 1140-41, 1144-46) Follow ng argunent of counsel,
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the jury found appellant guilty of the First Degree Murder of Betty
Gray and the Attenpted First Degree Miurder of Matthew G ay. (T
1266)

In the penalty phase the court heard from two defense
W t nesses. Appel lant’s nother described in great detail the
nomadic lifestyle she had led while trying to raise her son,
appel l ant, Robert Hawk. (T 1345-47) She indicated that the famly
often lived with relatives across the country and on nunerous
occasi ons sustai ned thensel ves only through support received from
Publ ic Assi stance prograns. (T 1347) The court |earned that
appel l ant contracted spinal neningitis at 3 years of age, and as a
result lost approximately 95% of his hearing. (T 1353)
Appellant’s nother detailed Hawk’s problens adjusting to his
handi cap and outlined a troubled youth plagued by poor schol astic
per f ormances and substance abuse problens. (T 1355, 1358-59) She
al so indicated that because appellant’s natural father could not
cope wth Hawk’ s deaf ness, he abandoned the fam |y whil e appell ant
was very young. This wtness testified that she has since
remarried and attenpted to provide a nore normal famly setting
together with appellant’s stepfather. (T 1356-58)

The trial jury recommended that the trial court inpose a

sentence of death by a vote of 8-4.



SUMMARY OF THE ARGUMENT

Appel I ant contends that the trial court shoul d have suppressed
his statenents to | aw enforcenent. He nmaintains that since he is
deaf, it is unclear whether he understood his rights and nade a
knowi ng and intelligent waiver of his right to remain silent and
his right to counsel. It is the state’'s position that Hawk’s
constitutional rights were not violated and that the notion to
suppress was properly deni ed.

Appel I ant contends that the state failed to present sufficient
evidence to establish either first degree preneditated nurder or
the theft necessary to establish felony nmurder. The notion for
judgnent of acquittal was properly denied, as the evidence when
taken in the light nost favorable to the state, is sufficient to
support either felony nurder or first degree preneditated nurder.

Appel lant  conplains that the prosecutor nmade i nproper
argunents and comments to the jury in voir dire, opening
statenents, w tness exam nation, and in closing argunents in the
penalty and guilt phases. He also contends that even if no single
comment was reversible, the cunul ative effect of all coments and
argunents denied hima fair trial. It is the state’s position that
no prosecutorial msconduct constituting reversible or harnful
error has been denonstrated and, therefore, relief should be

denied. Esty v. State, 642 So.2d 1074 (Fla.), cert. denied, 514

U S. 1027 (1995).



After appellant surprised the state by claimng for the first
time that the Grays had sexually nolested himas a child, the state
on rebuttal called Matthew Gray to testify concerning the new
al | egati ons of sexual abuse. Appellant nmai ntains on appeal that it
was error to allow Matthew Gay to testify w thout conducting a
conpet ency hearing or questioning Gray to determ ne whet her he knew
the truth froma lie. This claimis barred and neritless.

Appel l ant’ s chal | enge to the hei nous, atrocious or cruel jury
instruction is procedurally barred. This Court has repeatedly
stated that to preserve this claimfor review, there nust be an
objection to the instruction and a proposed alternate instruction.
Wil e counsel objected to the instruction, he refused to give a
proposed instruction stating that he was unable to fashion an
instruction that would cure vagueness. Accordingly, he is not
entitled to relief on this claim

Appel  ant asserts that it was error for the court to instruct
the jury on the aggravating factor of heinous, atrocious or cruel
since the trial judge did not find this factor to exist. Thi s

claimwas rejected by this Court in Bowden v. State, 588 So.2d 225

(Fla.), cert. denied, 503 U S. 975 (1992).

Appel I ant al so urges error based on the court’s instruction to
the jury that if by six or nore votes the jury determ ned that Hawk
should not be sentenced to death, their advisory recommendation
should be “a sentence of life inprisonnent upon Robert T. Hawk
W t hout possibility of parole for twenty-five years”. (T 1402) He
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contends that though his crine occurred before effective date of
the newy enacted § 775.082 (1), Fla. Stat. (1995), that the trial
court should have instructed the jury in accordance with the new
| aw which elimnates the possibility of parole. This position is
procedurally barred and an incorrect statenent of the | aw

The appellant next contends that the trial court erred in
finding in aggravation that this crine was commtted for pecuniary
gai n. According to the appellant, any financial gain that he
obt ai ned by taking the victins’ car and noney was i ncidental to the

murder, and not the primary notive for it. Thus, he asserts, under

Scull v. State, 533 So.2d 1137 (Fla.), cert. denied, 490 U S. 1037

(1989), and Hll v. State, 549 So.2d 179 (Fla. 1989), the pecuniary

gain factor was not applicable. It is the state’s position that
the trial court properly found the aggravating factor of pecuniary
gai n.

Appel I ant contends that death i s a di sproportionate puni shnent
in this case. He contends that the pecuniary gain aggravating
ci rcunstance was inproperly found, so only one valid aggravating
factor remains. He also contends that even if both of the
aggravators were properly found, the mtigating evidence is so
conpelling that a sentence of |ife should have been entered. It is
the state’s position that the sentence in the instant case is
proportionate to simlar cases and that the sentence was properly

i nposed based on the facts of this case.



ARGUMENT

ISSUE I
WHETHER THE TRIAL COURT ERRED BY DENYING
APPELLANT’S MOTION TO SUPPRESS STATEMENTS TO
LAW ENFORCEMENT AS UNKNOWING AND INVOLUNTARY.

Appel l ant contends that his statenments to |aw enforcenent
shoul d have been suppressed. He maintains that since he is deaf,
it is unclear whether he understood his rights and nade a know ng
and intelligent waiver of his right to remain silent and his right
to counsel. It is the state’s position that Hawk’ s constituti onal
rights were not violated and that the notion to suppress was
properly deni ed.

Appellant’s notion to suppress statenents was the subject of
an evidentiary hearing held on August 18, 1995, before the
Honor abl e Charl es Cope, Circuit Judge in and for the Sixth Judi ci al
Circuit. (SR 3) The state presented the testinony of Detective
M chael Madden and interpreter Nancy Freeland concerning the
confession of Hawk. Hawk did not testify at the hearing and the
defense did not present any other evidence in support of the
nmotion. (SR 122)

Det ective Madden testified that he and Nancy Freel and went to
Hawk’ s resi dence and asked Hawk to come to the station voluntarily
for questioning. Hawk agreed and was not placed under arrest at
that tinme. Once they reached the station, Detective Madden gave
Hawk M randa warnings and he agreed to answer questions. The
entire interview, which lasted 45 mnutes, was audio taped and
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transcribed. (Attached as Appendix A) Both Detective Madden and
Nancy Freeland testified that Hawk understood his rights and that
he did not have any probl ens understandi ng or answering questi ons.
(SR 10, 13-15, 46, 56) After hearing argunment from counsel the
trial court denied the notion finding that under the totality of
evidence Hawk freely, intelligently and voluntarily waived his
rights with a full know edge of his constitutional rights. (SR 85)

The principle is well settled that a trial court's order
denying a defendant's notion to suppress cones to the appellate

court clothed with a presunption of correctness. Henry v. State,

586 So.2d 1033 (Fla. 1991); DeConingh v. State, 433 So.2d 501, 504

(Fla.), cert. denied, 465 U S. 1005 (1984); Stone v. State, 378

So.2d 765, 769 (Fla.), cert. denied, 449 U. S. 986 (1980); MNanara

v. State, 357 So.2d 410 (Fla. 1978). Wile the burden is upon the
state to prove by a preponderance of evidence that the confession
was freely and voluntarily given, a review ng court nust interpret
the evidence in the Iight nost favorable to sustaining the trial

court's ruling. Johnson v. State, 22 Fla. L. Wekly S253 (Fla. May

8, 1997); Johnson v. State, 660 So.2d 637, 642 (Fla.), cert.

denied, 116 S.Ct. 1550 (1996); Wiornos v. State, 644 So.2d 1012,

1019 (Fla.), cert. denied, 514 U S. 1070 (1995); Balthazar v.

State, 549 So.2d 661, 662 (Fla. 1989); DeConingh v. State, 433

So.2d 501, 503 (Fla.), cert. denied, 465 U S. 1005 (1984). The

trial court's ruling on this issue cannot be reversed unless it is

clearly erroneous. The clearly erroneous standard applies with

11



"full force" where the trial court's determnation turns upon |ive
testinony as opposed to transcripts, depositions or other

docunents. Thonpson v. State, 548 So.2d 198, 204, n. 5 (Fla.),

cert. denied, 515 U. S. 1125 (1995). A review of Hawk’s specific

clainms and the court’s findings in denial of those clains reveals
that Hawk has failed to showreversible error as the trial court’s
ruling is well supported by the record and the | aw.

Initially, appellant contends that his statenent should have
been suppressed because of his deafness and inherent |anguage

difficulties. |In Balthazar v. State, 549 So.2d 661 (Fla. 1989),

this Court made it clear that although the state's burden of
provi ng voluntariness may be heavier when the defendant clains
| anguage difficulties, the standard of proof remains the sane.
This Court in Balthazar found no difference between a | anguage
factor and other factors which m ght inpinge upon a know edgeabl e
and voluntary waiver, such as |[imted intelligence or education,
mental retardation, or other enotional stress. Accordingly, this
Court found no reason why a | anguage barrier, nore than any ot her,
should trigger a different standard of proof. 1d. at 662. See,

al so, Jesus v. State, 565 So.2d 1361, 1363 (Fl a. 4DCA 1990) (Wi ver

was val i d where Spani sh-speaking translator comruni cated with the
Spani sh-speaki ng defendant, even if different dialects were
i nvol ved) .

In Raws v. State, 596 So.2d 1255, 1257 (Fla. 2DCA), rev.

deni ed, 602 So.2d 942 (Fla. 1992), the court upheld the adm ssion
12



of a deaf defendant’s confession. The court noted that Raw s’
confession was freely, intelligently and voluntarily given, in
light his ability to read lips well and carry on an intelligent
conversati on wherein he provided details of the crine that were not
public knowl edge. The court further noted that the officers read
the Mranda warnings to him and he indicated that he understood
themand was willing to talk to the officers. Further, after the
interview, Rawl s was arrested and subsequently signed a statenent
acknow edgi ng that he had previously waived his Mranda rights.
Appel  ant  suggests that Detective Mdden's failure to
vi deot ape the interrogation or provide Hawk with a witten M randa
wai ver undermnes the validity of the waiver. Hawk also takes
several questions and answers from the taped statenent out of
context to support his argunent that he did not understand or
conprehend his Mranda rights. In order to find that a confession
is involuntary within the neans of the Fourteenth Arendnent, there
must first be a finding that there was coercive police action.

Col orado v. Connelly, 479 U.S. 157 (1986). The test of determ ning

whet her there was police coercion is determ ned by review ng the
totality of the circunstances under which the confession was
obt ai ned. In the instant case, the trial court found under the

totality of circunstances the state established by a preponderance

of the evidence that the wai ver was valid. A reviewof the entire

taped statenent, and not nerely selected portions, clearly

establ i shes by substantial conpetent evidence that the waiver was

13



valid.

Certainly, there is no requirenent that interviews with deaf
suspects nust be videotaped as suggested by appellant. In fact,
the only requirenent inposed on |aw enforcenent for interview ng
deaf persons is set forth in 8 901.245, Fla. Stat. (1995) which
requires |aw enforcenent to secure the services of a qualified
interpreter in the event that a person who is deaf is arrested and
taken into custody. The statute further provides that if the
services of a qualified interpreter cannot be obtained, the
arresting officer may interrogate or take a statenent from such
person provided such interrogation and the answers thereto are in
witing.?

Detective Madden secured the assistance Nancy Freel and, an
interpreter who had interpreted for Hawk on at |east four prior
occasions, for both the initial confrontation and the subsequent
interview (T 1155) Furthernore, Madden taped the entire
interview, including the initial reading of rights, WMdden's
guestions and Hawk’s responses.

Appellant also urges that his inappropriate responses to

Madden as he [ Madden] was reading the Mranda card shows “that he

! Further, as the court held in Raws even the failure to conply
with 8 901.245 is not per se reversible error. The Raw s court
concl uded, “We hold sinply that when statenents or adm ssions of a
def endant are shown to be freely, intelligently and voluntarily
given, with full know edge of one's applicable constitutional
rights, afailure to conply with the terns of 8§ 901.245 will not of
itself render such statenents or adm ssions i nadm ssible.” Rawl s v.
State, 596 So.2d at 1257

14



had no idea what was going on in the interview’ (Brief of
Appel l ant, pg. 31)2 Both Madden and Freeland testified that Hawk
was not intoxicated and that he had no problens conmunicating. (T
1146, 1156-57) Madden also testified that suspects frequently ask
questions prior to the conpletion of Mranda as to why they are
bei ng questioned and what the incident is about, but that he goes
ahead and gets through with the Mranda prior to respondi ng, so he
doesn’t forget to finish Mranda and get involved in the intervi ew
(SR 13-14) A review of the tape/transcript supports Detective
Madden’ s expl anation. That appellant can now put a different spin
on his responses in no way undermnes the trial court’s findings.
This Court has repeatedly stated that the record shoul d be revi ened

in the light nost favorable to the prevailing party. Johnson v.

State, 22 Fla. L. Wekly S253 (Fla. May 8, 1997); Johnson v. State,

660 So.2d 637, 642 (Fla.), cert. denied, 116 S. C. 1550 (1996);

Wiornos v. State, 644 So.2d 1012, 1019 (Fla.), cert. denied, 514

U S. 1070 (1995); Balthazar v. State, 549 So.2d 661, 662 (Fla

1989); DeConingh v. State, 433 So.2d 501, 503 (Fla.), cert. denied,

465 U.S. 1005 (1984).
Finally, appellant suggests that his responses were at | east
an equi vocal request for counsel which required Madden to clarify

Hawk’ s responses. First, this claimis procedurally barred as it

2 Hawk's responses during cross exam nation at his trial were
simlarly unresponsi ve when the questions suggested his guilt. (T
1114-1117) Logically, he was not intoxicated or otherw se
i nconpetent at trial.
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was not presented to the court below. Furthernore, it is factually
and legally without nerit. On May 8, 1997, this Court issued it’s

opinion in State v. Ownen, 22 Fla. L. Wekly S246a (Fla. My 8,

1997) adopting the holding of the United States Supreme Court in

Davis v. United States, 512 U S. 452 (1994), that neither Mranda

nor its progeny require police officers to stop interrogation when
a suspect in custody, who has made a know ng and voluntary wai ver
of his or her Mranda rights, thereafter makes an equivocal or
anbi guous request for counsel. Thus, under Davis and Onen police
are under no obligation to clarify any equivocal or anbiguous
request and may continue the interrogation until the suspect nmakes
a clear assertion of the right to counsel. Accordingly, even if
Hawk’ s statenents constituted an equi vocal request for counsel, a
proposition with which the state does not agree, Madden was under
no obligation to discontinue the interrogation.

In the instant case, the state produced substantial evidence
t hat the defendant did i ndeed understand his constitutional rights
and that his decision to give a statenent was know ng, voluntary
and intelligent. A review of the transcript shows that Hawk
understood his rights and that he agreed to answer Madden's

guestions.® Hawk appropriately responded to the questions and had

8 At the hearing on the notion to suppress, the state also
introduced evidence that a nmonth prior to his arrest for the
instant nmurder, that Hawk had previously entered a plea agreenent
and acknow edgnent of rights for another charge. Accordi ngly,
M randa warni ngs were nothing new or baffling to Hawk when Madden
read themto him
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the wherewthal to avoid placing hinself near the scene of the
crime and to adapt his story to the facts as presented by Madden.
As both Madden and Freeland testified that Hawk understood his
rights and no contrary evidence was presented by Hawk, the trial
court properly denied the notion.

Based on the foregoing the state urges this Court to uphold

the findings of the | ower court.
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ISSUE IT

WHETHER THE TRIAL COURT ERRED IN DENYING THE
DEFENSE MOTION FOR JUDGMENT OF ACQUITTAL OF
FIRST DEGREE MURDER CLAIMING THAT THE STATE
FAILED TO (1) PRESENT SUFFICIENT EVIDENCE OF
PREMEDITATION, OR TO (2) PROVE HAWK KILLED
MRS. GRAY DURING THE COMMISSION OF A THEFT, AS
CHARGED IN THE INDICTMENT, TO PROVE FELONY
MURDER.

Appel | ant contends that the state failed to present sufficient
evidence to establish either first degree preneditated nurder or
fel ony murder. It is the state’s position that the notion for
j udgnment of acquittal was properly denied, as the evidence taken in
the light nost favorable to the state is sufficient to support
either felony nurder or first degree preneditated nurder.

A. PREMEDITATION

Appellant initially attacks the sufficiency of the evidence to
support preneditated nmurder. Although, appell ant concedes that the
state presented direct evidence that Hawk killed Betty Gay, he
contends that the evidence was not sufficient to rebut his
reasonabl e hypot heses of innocence as to preneditation. Meyers v.
State, 22 Fla. L. Wekly S129 (Fla. 1997) (Because confessions are
direct evidence, the circunstantial evidence standard does not
appl y where def endant confesses). The state does not agree that no

direct evidence was presented on the question of preneditation

Nevert hel ess, this Court in Barwick v. State, 660 So.2d 685, 694-

695 (Fla.), cert. denied, 116 S.C. 823 (1996), and in One v.

State, 677 So.2d 258 (Fla.), cert. denied, 117 S.C. 742 (1997),
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has made it clear that the question of whether the evidence fails
to exclude all reasonabl e hypot heses of innocence is to be deci ded
by the jury. On appeal, the only question to be resolved is
whet her, taken in the light most favorable to the state, there is
conpetent substantial evidence to support the verdict. See, also,

Crunp v. State, 622 So.2d 963, 971 (Fla. 1993) (The question of

whet her evidence fails to exclude any reasonable hypothesis of
i nnocence is for jury to determne, and if there is substantial,
conpetent evidence to support jury verdict, verdict wll not be

reversed on appeal); Tibbs v. State, 397 So.2d 1120 (Fla.), aff'd,

457 U.S. 31, 102 S. C. 2211, 72 L.Ed.2d 652 (1982) (concern on
appeal nust be whether, after all conflicts in the evidence and al
reasonabl e i nferences therefromhave been resolved in favor of the
verdict on appeal, there is substantial, conpetent evidence to
support the verdict and judgnent).

A motion for judgnent of acquittal should not be granted
unl ess there is no view of the evidence favorable to the state that

can be sustai ned under the | aw. DeAngel o v. State, 616 So.2d 440

(Fla. 1993). The state is not required to rebut every conceivable
version of events, but only to introduce evidence which is

i nconsistent wwth the defendant's theory of events. State v. Law,

559 So.2d 187, 189 (Fla. 1989).
Furthernore, preneditation can be shown by circunstantia

evi dence. Penn v. State, 574 So.2d 1079, 1081 (Fla. 1991).

“Whet her or not the evidence shows a preneditated design to conmt
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a nurder is a question of fact for the jury.” Preston v. State,

444 So.2d 939 (Fla. 1984). This Court has previously stated:
“Evidence from which preneditation may be inferred includes such
matters as the nature of the weapon used, the presence or absence
of adequat e provocation, previous difficulties between the parties,
the manner in which the hom cide was conmtted and the nature and
manner of the wounds inflicted. |t nust exist for such tinme before
the homcide as wll enable the accused to be conscious of the
nature of the deed he is about to commt and the probable result to
flow from it insofar as the life of his victimis concerned.”

Sireci v. State, 399 So.2d 964, 967 (Fla.), cert. denied, 456 U. S.

984, 102 S.Ct. 2257, 72 L.Ed.2d 862 (1982). Accord, Heiney v.

State, 447 So.2d 210 (Fla.), cert. denied, 469 U S. 920, 105 S. C

303, 83 L.Ed.2d 237 (1984).” Penn v. State, 574 So.2d at 1081.

Even though intent is usually established by circunstanti al
evi dence, our courts have consistently held that a notion for
judgnment of acquittal should rarely, if ever, be granted based on

the state's failure to prove intent. King v. State, 545 So.2d 375

(Fla. 4DCA), rev. denied, 551 So.2d 462 (Fla. 1989):

"Atrial court should rarely, if ever, grant a
judgnent of acquittal based on the state's
failure to prove nental intent. Brewer v.
State, 43 So.2d 1217 (Fla. 5th DCA 1982).
This is because the proof of intent usually
consists of the surrounding circunstances of
the case. 1d. \Were reasonable persons my
differ as to the existence of facts tending to
prove ultimate facts, or inferences to be
drawn from the facts, the case should be
submtted to the jury. Victor v. State, 141
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Fla. 508, 193 So. 762 (1939). A directed
verdi ct cannot be given if the testinony is
conflicting, or lends to different reasonable
inferences, tending to prove the issues.
Snipes v. State, 17 So.2d 93 (1944)."
Id. at 545 So.2d at 378.
Taken in the light nost favorable to the state, the evidence in the
instant case establishes that Hawk had the requisite intent to
commt the first degree preneditated the nurder of Betty G ay.
The evidence shows that three days before the nurder Hawk
bragged to his friends, Deborah Thomas and Chri stopher C enents,
that he could “fuck up old people.” (T 394, 411) The nedi cal
exam ner testified that Betty Gray sustained nmassive and nunerous
wounds to the left side of her head and to the base of her skull.
He described the wounds as crescent-shaped, simlar in size and
shape to those suffered by her husband Matthew G ay and consi stent
with having been nade by a hanmer. Ms. Gay s body was found
lying on the floor next to her bed. Her underwear had been torn
of f and discarded on the floor between her legs. She was stil
clad in a nightgown which had been pulled up above her wai st.
Bl ood spatter expert, Charles Edel, testified that because

there was an extensive anount of blood on the walls and ceiling

above the bed, he believed that a majority of the attack occurred

4 Appellant quotes the threat he made three days prior to the
murder as “beat up old people.” (brief of appellant pg. 43)
Deborah Thonmas and Christopher Cenents both testified that Hawk
used his speech as well as finger-spelled the word fuck when
stating he could “fuck up old people.” He also said he could hit
and beat them (T 394, 401-02, 411)
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while Ms. Gay was lying in her bed. (T 987) M. Edel opined
that the attack occurred fromdifferent angles during the beating
and that Ms. Gay was drug off the bed and onto the floor. There
was further evidence that once she was on the fl oor that the attack
continued. (T 987) Ms. Gay suffered | ethal and nonl et hal wounds

to her head and face, as well as a possible “defensive” wound to
her arm® Due to the massive nature of the wounds, the exact

nunber of wounds coul d not be established. Finally, the evidence
al so shows that after having repeatedly bludgeoned the hel pless

victinms, Hawk stole the Grays’ car and went in search of friends so
he could brag about his new car and the killing(s). Statenents

made to these friends in no way indicates that Hawk did not intend
to nurder Ms. Gay or that he was too intoxicated or drugged to
formthe requisite intent.

Despite this overwhel m ng evidence of hom cidal intent, Hawk
contends that he may have only neant to knock Ms. Gay out.
Appel I ant al so contends that M. Gay's failure to die after having
received an identical attack, shows that he didn't intend for the
attack on Ms. Gay to be fatal. This argunent suffers from
several flaws. First, Hawk was convicted of the attenpted nurder
of M. Gray, thus, the jury found that he intended to kill M. G ay

al so. (R 1635) Hawk’s own confession shows that when he returned

> Because it is difficult to “age” a wound, he could not within a
reasonabl e degree of nedical certainty characterize this injury as
a def ensi ve wound.
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t he next day he was shocked when he saw t he wounded M. Gray alive.
(T 924-931) Apparently, he overcane his expressed fear of touching
M. Gay upon finding himstill alive, because the evidence shows
that M. Gray was beaten with the hammer in two separate attacks.
(T 996, 999)

Further, the repeated and brutal bl udgeoning of the
defensel ess Ms. Gray clearly rebuts any contention that the bl ows
to the head were only intended to knock her out. G ven the fact
that Ms. Gray was deaf and |lying in bed when t he unprovoked attack
occurred, it is unreasonable to hypothesize that there was any
reason to knock her out. She obviously was not interfering with
the burglary at that point. Furthernore, a sinple desire to render
her unconscious would not result in the nunber and type of wounds
she received, would not require her assailant to stand on her bed
or to drag her body off the bed.

The jury, in the instant case, heard the testinony, could
assess the witnesses’ credibility and deneanor and found appel | ant
guilty as charged. This Court should not "substitute its judgnment
for that of the trial court on questions of fact, |ikew se of the
credibility of the witnesses, as well as the weight to be given to

the evidence by the trial court.” &oldfarb v. Robertson, 82 So.2d

504, 506 (Fla. 1955); Denps v. State, 462 So.2d 1074 (Fla. 1984).

There was cl early substantial, conpetent evidence presentedto
support a finding of preneditation on the facts of this case. 1In
addition, even a lack of such evidence would not warrant relief
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since there was sufficient evidence to support a first degree
mur der convi ction under a felony nmurder theory, as discussed in the
subi ssue that follows. Therefore, the appellant is not entitled to
have his conviction reduced to second degree nurder.
B. FELONY MURDER/THEFT

Appel l ant also attacks the sufficiency of the evidence to
support a felony nurder theory. The appellant naintains that there
was no evidence that he intended to conmt a theft when he entered
the honme and killed Ms. Gay. He contends that he may have
entered the house only for the stated purpose of “fucking up old
peopl e” and that he did not commt a theft. Further, although he
concedes that he stole the Grays’ car, he contends that it may have
been an afterthought and that there is no evidence that the keys
were inside the house.

This argunent is erroneous in fact and law. Cf. Fow er V.

State, 492 So.2d 1344 (Fla. 1DCA), rev. denied, 503 So.2d 328 (Fl a.

1987); Parker v. State, 458 So.2d 750 (Fla.), cert. denied, 470

U.S. 1088 (1985). The evidence, in the instant case, shows that
Hawk was seen wal king by the victims home on the afternoon before
t he break-in and nurder and that he broke into the home while the
deaf victins were in bed. (T 534) The evidence al so shows that the
desk was broken into, that there was no noney in Ms. Gay’'s purse
or anywhere else in the house, that the fornerly destitute M. Hawk
suddenly had a “wad” of cash that he clainmed to get from shooting
sonme people and that he was driving the Gays’ stolen vehicle. (T
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452, 540, 603)

Appel l ant’ s contention that although he had in his possession
a single key to the vehicle, there he is no evidence that the key
was taken fromthe house, is sinply wong. (Brief of Appellant,
pg. 45) In Hawk’s initial confession he admtted that he got the
key to the car fromthe Gays’ key ring which was in the deadbolt
to the front door. (T 927) Thus, even absent evidence that the
formerly destitute Hawk suddenly had cash, the theft of the vehicle
is sufficient to support the felony nurder conviction.

More inportantly, felony nmurder can be commtted even if the
intent to commt the underlying felony does not arise until after
the killing has taken place. The suggestion that the theft of the
vehicle was a nere afterthought and, therefore, cannot support
felony nurder relies on | anguage from cases where the underlying
felony is robbery and the concern is for the el ement of taking with
force, violence, assault, or putting in fear. 8§ 812.13, Fla. Stat.
(1995). The state did not argue that a robbery occurred in the
i nstant case. Thus, the only relevant question is whether he
formed the intent to conmt the theft during the same crimna
epi sode. The evidence clearly establishes the existence of that
i ntent.

Florida law requires the application of felony nmurder anytinme
that a homcide is "conmtted by a person engaged in the
perpetration of, or in the attenpt to perpetrate,” any of twelve
enunerated felonies. § 782.04(1)(a)2, Fla. Stat. (1995). Florida
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courts have consistently interpreted this | anguage to nean that the
statute applies as long as the nurder and the felony were part of

the sanme crimnal episode. See, Young v. State, 579 So.2d 721

(Fla.), cert. denied, us _ , 117 L.Ed.2d 438 (1992);

Roberts v. State, 510 So.2d 885, 888 (Fla.), cert. denied, 485 U S.

943 (1988). Since the purpose of the felony nurder rule is to
protect the public frominherently dangerous situations created by
the comm ssion of the felony, the rule should apply whenever a
deat h occurs during the sane crim nal episode of a rel ated felony.

Parker v. State, 19 Fla. L. Wekly S322 (Fla. June 16, 1994).

By so construing the statute, Florida has recognized the
i nherent difficulty in determning the relationship between two or
nmore crimnal acts commtted at the sane tinme. Specifically, the
courts ook for a definitive break in the chain of circunstances,
either by tine, pl ace or causation, in determning the

applicability of felony nurder. Giffin v. State, 19 Fla. L.

Weekly S365, S367 (Fla. July 7, 1994); Parker v. State, 570 So. 2d

1048 (Fla. 1DCA 1990). 1In fact, cases have applied the sanme test
i nvol ved in determ ning the propriety of stacki ng m ni nummandat ory
sentences when crinmes are commtted during the sanme crimnal
episode in considering whether the felony was sufficiently
connected with the nurder to support a felony nurder conviction.

See, WS. L. v. State, 470 So.2d 828, 829 (Fla. 2DCA) (citing Pal ner

v. State, 438 So.2d 1 (Fla. 1983)), rev'd. on other grounds, 485

So.2d 421 (Fla. 1986).
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Jackson v. State, 575 So.2d 181 (Fla. 1991), is illustrative.

Jackson was convi cted of robbing a hardware store in January, 1984,
when the theft statute did not recognize violence used during the
course of an escape as force that would support a robbery

conviction. See, Royal v. State, 490 So.2d 44 (Fla. 1986). He was

al so convicted of first degree nurder because the owner of the
store was killed at the scene of the robbery. This Court rejected
Jackson's argunent that there was no arned robbery since the state
failed to prove that the owner was not shot as part of the
perpetrator's escape fromthe scene, finding that Jackson did not
present any reasonabl e hypot hesi s of i nnocence when viewed in |ight
of the totality of the evidence against him

Even in those cases where the state urges that a robbery
occurred, this Court has upheld felony murder convictions on

simlar facts. Recently, in Finney v. State, 660 So.2d 674, 680

(Fla.), cert. denied, 116 S.C. 823 (1996), this Court rejected

Finney’s claimthat there was insufficient evidence to support a
conviction of first-degree felony nmurder wth robbery as the
underlying felony. Finney contended that the State failed to prove
that a robbery occurred because it failed to show that the taking
of the nurder victims VCR was anyt hing but an afterthought. This
Court held that there was no reasonabl e hypot hesis ot her than that
Finney killed Ms. Sutherland in order to take her property. “Ms.
Sut herl and' s VCR was pawned by Finney within hours of the nurder;
her nother testified that her jewelry box was m ssing; and there
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al so was testinony that Ms. Sutherland' s bedroomwas ransacked and
the contents of her purse was dunped on the floor.” Finney at 680.
Holding that the State is not required to rebut every possible
hypot hesis that can be inferred fromthe evidence; it need only
present evidence that is inconsistent wth the defendant's version
of events, this Court found that there was sufficient evidence to

support the convictions. Cf. Jones v. State, 652 So.2d 346 (Fla.),

cert. denied, 116 S.Ct. 202 (1995); Finney at 680.

Nevert hel ess, even where there are conflicts in testinony or
the theories of the case, the jury has the prerogative to resolve
those conflicts in favor of the state, as it apparently did.

Ri echmann v. State, 581 So.2d 133 (Fla.), cert. denied, 506 U S.

952 (1992). Bedford v. State, 589 So.2d 245 (Fla.) (the

circunstantial evidence rule does not require that jury to believe
the defense's version of the facts when the state has produced

conflicting evidence), cert. denied, 503 US. 1009 (1992).

Accordingly, as there was substantial, conpetent evidence to
support the jury's verdict, the trial court correctly denied the

nmotion for judgnment of acquittal. Holton v. State, 573 So.2d 284

(Fla.), cert. denied, 500 U.S. 960 (1992).

On these facts, the appellant is not entitled to acquittal
from his murder conviction. However, even if successful, the
appellant's attack on the validity of the theft charge could not
possi bly affect his first degree nmurder conviction, since there was
anpl e evidence of preneditation to support the conviction for the
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reasons discussed inlssue ll(B). In Giffinv. United States, 502

U S 46, 112 S Q. 466, 116 L.Ed.2d 371 (1991), reh. denied, 502

UusS 1125, 112 S . C. 1253, 117 L.Ed.2d 484 (1992), the United
States Suprene Court rejected the argunent that a general verdict
shoul d be set aside if there is not sufficient evidence to support
one of the possible bases for the conviction, noting the prevailing
rule that the verdict stands as |long as the evidence is sufficient

wi th respect to any one of the acts charged. See also, Teffeteller

v. State, 439 So.2d 840 (Fla.), cert. denied, 465 U. S. 1074 (1984).

Therefore, no harm ess error analysis is necessary in this case due
tothe validity of a first degree, preneditated nurder conviction.
Further, even if a harmess error analysis was required, the
overwhel m ng nature of the evidence of prenmeditation discussed in
Issue 11 (A) and the lack of any evidence indicating that Ms.
Gray’s murder was anything but intentional clearly denonstrates the

harm essness of any deficiency in the felony nurder verdict.
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ISSUE III
WHETHER A NEW TRIAL IS REQUIRED BASED ON
APPELLANT’S ALLEGATION THAT THE PROSECUTOR
MADE IMPROPER COMMENTS AND ARGUMENTS THAT WERE
NOT BASED ON THE EVIDENCE, WERE OUTRAGEOUS AND
INFLAMMATORY, AND WERE UNFAIRLY PREJUDICIAL TO
THE APPELLANT.

Appel lant conplains that the prosecutor nade i nproper
argunents and comments to the jury in voir dire, opening
statenents, w tness exam nation, and in closing argunents in both
penalty and guilt phase. He also contends that even if no single
comment was reversible, the cunmul ative effect of all comments and
argunents denied hima fair trial. It is the state’s position that
no prosecutorial msconduct constituting reversible or harnful

error has been denonstrated and, therefore, relief should be

denied. Esty v. State, 642 So.2d 1074 (Fla.), cert. denied, 514

U S. 1027 (1995).
This Court has repeatedly recognized that “wde latitude is

permtted in arguing to a jury.” Thonmas v. State, 326 So.2d 413

(Fla. 1975); Spencer v. State, 133 So.2d 729 (Fla.), cert. denied,

369 U S. 880, 82 S.Ct. 1155, 8 L.Ed.2d 283 (1962), cert. denied,

372 U.S. 904, 83 S.C. 742, 9 L.Ed.2d 730 (1963). Logi cal
inferences may be drawn, and counsel is allowed to advance al

| egitimate argunents. Spencer. The control of comments is within
the trial court's discretion, and an appellate court wll not
interfere unless an abuse of such discretion is shown.  Thonsas;

Paranore v. State, 229 So.2d 855 (Fla.), nodified, 408 U S. 935, 92
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S. . 2857, 33 L.Ed.2d 751 (1972). “Anewtrial should be granted
only when it is ‘reasonably evident that the remarks m ght have
influenced the jury to reach a nore severe verdict of guilt than it

woul d have ot herw se done.’ Darden v. State, 329 So.2d 287, 289

(Fla.), cert. denied, 430 U S 704, 97 S.C. 308, 50 L.Ed.2d 282

(1977). Each case nust be considered on its own nerits, however
and wi thin the circunstances surroundi ng the conpl ai ned of renmarks.

Id. Conpare, Paranore with Wlson v. State, 294 So.2d 327 (Fla.

1974). Breedlove v. State, 413 So.2d 1, 8 (Fla.), cert. denied,

459 U.S. 882, 103 S.Ct. 184, 74 L.Ed.2d 149 (1982).” Bonifay v.

State, 680 So.2d 413 (Fla. 1996). A determ nation as to whether
substantial justice warrants the granting of a mstrial is wthin

the sound discretion of the trial court. Sireci v. State, 587

So.2d 450 (Fla.), cert. denied, 503 U.S. 946 (1992). A mstrial is

appropriate only when the error conmtted is so prejudicial as to

vitiate the entire trial. King v. State, 623 So.2d 486 (Fla

1993) .
In the i nstant case, Hawk chal | enges the foll owi ng statenents,
argunents, or exam nation of w tnesses as inproper:

1) Prosecutor Heyman's conment to the jury during voir dire that

at the close of the state’'s case with the evidence put on that they

woul d be convinced beyond a reasonable doubt that M. Hawk was

quilty. (T 247-48) Defense counsel objected that the state was
getting into closing argunents. The trial sustained the objection,
denied the notion for mstrial and instructed the jury to disregard
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the cooment. (T 249-51) Short of granting the mstrial, Hawk got
the relief requested. As previously noted a mstrial 1is
appropriate only when the error conmtted is so prejudicial as to

vitiate the entire trial. King v. State, 623 So.2d 486 (Fla

1993). The suggestion during voir dire that the evidence would
establish Hawk’s qguilt is not so prejudicial as to vitiate the

entire trial. See, Henyard v. State, 689 So.2d 239, 250 (Fla

1996) (prosecutor's isolated m sstatenents during jury selection
harm ess error).

2) Heyman’s comment to the jury during opening statenent that the

evi dence woul d show that Hawk was an anoral, vicious, cold-bl ooded

killer. (T 357) Although the court overrul ed defense counsel’s
objection, the ruling was wthout prejudice in case Heyman's
characterizati on was not borne out by the evidence. Further, the
court cautioned the jury that argunents were not evidence and to

di sregard the comment. (T 377-79) In Esty v. State, 642 So.2d

1074 (Fla.), cert. denied, 514 U S. 1027 (1995), this Court found

no nerit to Esty's claim that he was entitled to a new trial
because the trial court failed to grant a mstrial after the
prosecutor nmade inproper comments during closing argunent
describing Esty as a "dangerous, vicious, cold-blooded nurderer™
and warning the jury that neither the police nor the judicia
system can "protect us from people like that" as the chall enged
coments were not so prejudicial as to vitiate the entire trial.

Esty v. State, citing, Duest v. State, 462 So.2d 446, 448 (Fl a.
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1985) . This Court further noted that the control of the
prosecutor's comments is within a trial court's discretion, and a
court's ruling will not be overturned unl ess an abuse of di scretion

is shown. Esty v. State, citing, Durocher v. State, 596 So.2d 997,

1000 (Fla. 1992). Appellant has failed to show an abuse of that

di scretion.

3) Heynan’s objection to Hawk’'s testinony that the victins
sexually abused him and stating that “It’s just outrageous” as
grounds for the objection. (T 1098-99) Appel | ate counsel

m srepresents the record concerni ng the objection and argunent t hat
fol | oned. For exanple, the record does not say that Heyman
“exclainmed” his grounds for objection, defense counsel did not
refer to the objection as an “outburst” as stated by appellate
counsel, and the basis of the state’s objection was |ack of notice
and rel evance. (T 1101-02) Specifically, the record shows the
fol |l ow ng:

“Q Did you ever have any problens with
M. and Ms. Gay?

A Yes.
Q What ?
A Because he sexual ly abused ne.
Q Who di d?
A Mat t hew and Betty.
MR HEYMAN Judge, |'’m going to
obj ect .

THE COURT: G ounds?

MR, HEYMAN. It’s just outrageous.

THE COURT: Overrul ed.

MR, MARTI N: May | have a nonent
wi th Counsel ?

MR. MDERMOTT: Judge, | would
request that the Court instruct the jury to
di sregard M. Heyman’s conment.
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MR,  HEYMAN: May we approach the
bench?

THE COURT: No, Sir. It’s not
necessary. You may continue, Counsel.

MR, McDERMOTT: Judge, |’'d ask the
Court to instruct Counsel to stop the
sarcastic gl ances as well.

THE COURT: Counsel, if you have
comments to nake you approach the bench. |'m
not going to have any dissertations from
Counsel fromtheir respective podiuns in front
of the jury and both of you are so instructed.

You wll disregard the coments of
Counsel as just presented. Thank you.

Q (By M. MDernott) Robert, you need
to tell us what happened and when it happened
and how it happened.

A Pl ease repeat that. |  didn't
under st and.

Q You need to tell us what M. or Ms.
G ay did.

MR. HEYMAN: Judge, |I’'m al so going
to object to the rel evance of this.

THE COURT: Approach the bench.

( BENCH CONFERENCE)

THE COURT: Let nme hear your
ar gunent .

MR, HEYMAN: Vell, now I know why
the Public Defender got off the case. What
relevance is it that they sexual abused this
Def endant and now cl ai m ng sone type of nental
defect or sanitary [sic] defense which | have
never been even put on notice of. | don’t
understand anything behind this I|ine of
guestioning besides dirtying up the victins in
this case.

| think I should bring in Mitthew G ay
now to rebut these outrageous allegations. |
see no relevance to the -- any of the
al l egations of first degree nurder  or
attenpted first degree nurder. Did he do this
in retribution against these people and |
woul d object to any further --

THE COURT: Response.

MR.  MDERMOIT: It’s definitely
rel evant. It fits into the definition of
second degree nurder in that it goes to the
i ssue of second degree nurder. |In fact, which

evinces a depraved mnd and shows his
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relationship with these people and M. Heyman
wi |l have an opportunity to cross-exam ne him
as to that. But | think I can explore how he
got along with these people and what they did
to himand that would go to the issue of his
intent if they're claimng a preneditated
design to effect their death and I think this
evidence wll show he did not.

THE COURT: Do you have any
authority that would show that sonething that
happened -- did we establish when this

al | egedl y happened?

MR. McDERMOTT: Between the ages of
ni ne and 13.

THE COURT: Ckay. Somet hi ng t hat
happened six years prior to the hom ci de?

MR. McDERMOTT: That’s right.

THE COURT: Wul d be evidence of
depraved m nd.

MR,  MDERMOTT: At the time this
happened t he evidence will al so establish that
he was under the influence of drugs and
al cohol .

MR. HEYMAN: | have no problemw th
that but the evidence of second degree nurder
tal ks about the nature of actions, not the
actions within the mnd; an action evinces a
depraved m nd because it’s so flagrant, not
the fact that the person may have sonme nental
defect. That is insanity defect or sone kind
of di m ni shed capacity which is not present in
a first degree nurder case to begin with and,
once again, | object to any further --
strongly object to any further questions on
this issue.

THE COURT: An act immnently
dangerous to another and evincing a depraved
m nd. W' re talking about his mnd. A
depraved m nd regardless of human |ife. And
dangerous to another. |Is done fromill wll,
hatred and spite. Any further argunent.

MR. HEYMAN: I just don't see how
he’s going to tie-in. First of all | think
he’s already tying in -- sonmething that’'s

goi ng to happen between a nine and 13 year old
to sonething that happened in 1993 when he
crawls in the kitchen wndow and in the
nighttinme and repeatedly beats these people
with a hammer, | don’t see the relevance at

35



At THE COURT: Ckay. hj ection
overrul ed.”
(T 1098-1102)
None of the foregoi ng represents m sconduct or any ot her reversible
error.
Again, the control of the prosecutor's comments is within a
trial court's discretion, and appellant has failed to show an abuse

of that discretion. Esty.

4) Heyman's exam nation of Hawk and Madden concerni ng whet her Hawk

had ever reported to anyone his allegation of sexual abuse.

Counsel objected to this line of questioning claimng that it was
a comrent on failure to “testify” at the tinme of his arrest and
that it violated his right to remain silent. (T 1118-20, 1121,
1125-27, 1142, 1148) The court overruled the objection, denied a
request for a curative instruction and the notion for mstrial.
Hawk wai ved his right to remain silent and gave a statenent to
| aw enforcenent. He also testified in his owm defense. Thus, Hawk
nei ther invoked his right to remain silent nor failed to testify.
As this argunent was a proper response to the defense argunent,

Street v. State, 636 So.2d 1297 (Fla.), cert. denied, 513 U S. 1086

(1995), and as a prosecutor nmay properly comment upon the
defendant’s failure to deny or explain incrimnating facts when t he
defendant testifies or confesses, the trial court properly denied

the objection. Camnetti v. United States, 242 U S. 470, 492-95,

37 S.Ct. 192, 61 L.Ed. 442 (1917); Tucker v. Francis, 723 F. 2d 1504
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(11th Gr. 1987).

5) Prosecutor Daniel’s guilt phase closing arqgunent that Hawk’s

statenent to Madden that he didn't know anythi ng about the crine

was a lie. This Court in Craig v. State, 510 So.2d 857, 865

(Fla.), cert. denied, 484 U S. 1020 (1988), rejected a simlar

claim stating:

“Appel | ant ar gues t hat t he pr osecut or
inproperly nade repeated references to
defendant's testinony as being untruthful and
to the defendant hinself as a "liar." It may
be true that the prosecutor used | anguage t hat
was sonewhat intenperate but we do not believe
he exceeded the bounds of proper argunent in
view of the evidence. Wen counsel refers to
a wtness or a defendant as being a "liar,"
and it is understood fromthe context that the
charge is nmade with reference to testinony
given by the person thus characterized, the
prosecutor is nerely submtting to the jury a
conclusion that he is arguing can be drawn
from the evidence. It was for the jury to
deci de what evidence and testinony was worthy
of belief and the prosecutor was nerely
submtting his view of the evidence to them
for consideration. There was no inpropriety.*“

Craig v. State, 510 So. 2d
857, 865 (Fla. 1987).

As Daniel’s statenent was a proper conmment on the evidence,
Hawk’ s obj ection was properly overrul ed.

6) Heynman’'s penalty phase cl osing argunent regarding the weight to

be qgiven Hawk's deafness. Def ense counsel did not raise an

objection until after the state’s closing argunent. Counsel then
asked to approach the bench and noved for mstrial based on the

state’s argunent that Ms. Gray struggled with her attacker and t he
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state’ s argunent concerni ng Hawk’ s deaf ness. He contended that the
statenent was inflammatory and that it constituted an i nproper
“message to the community argunent.” The objection was overrul ed.
(T 1391)

The failure to make a contenporaneous objection waives the

claim for review Ferguson v. State, 417 So.2d 639, 641 (Fla

1982). Furthernore, the prosecutor’s argunment was a proper conment

on the evidence. Since Canpbell v. State, 571 So.2d 415 (Fl a

1991), this Court has nmade it clear that the state is to be
afforded the opportunity to rebut the existence of mtigating
factors and to i ntroduce evidence tending to dimnish their weight

if they cannot be rebutted. Ellis v. State, 622 So.2d 991 (Fl a.

1993). As Hawk’s deafness was argued as a mtigating factor, the
prosecutor properly presented argunent as to the weight that it

should be afforded in the context of this case.

This Court in Jones v. State, 652 So.2d 346, 352 (Fla.), cert.
denied, 116 S. . 202 (1995), rejected Jones’ argunent that a
comment about former President CGerald Ford and Justice C arence
Thomas so inflamed the jury as to entitle himto a new sentencing
pr oceedi ng. The State urged the Jones’ jury to use its conmon
sense to reject the defense expert's testinony that because Jones
had been abandoned by his nother and rai sed by his aunt he suffered
fromextrenme nental or enotional distress throughout hislife. The
prosecutor pointed out that although Thomas had been raised in a
foster honme and Ford had been adopted, they had been able nake
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positive choicesintheir lives. Inrejecting Jones’ argunent this
Court noted:

“Later in the argunent, the prosecutor
cont i nued:

Dr. Tooner has testified that [Jones] was
under extrene nental disturbance. |s everyone
raised in a foster hone destined to be a
killer? That is ridiculous.

Use your comon sense. We have tal ked about
people, this just doesn't nmake any, GCerald
Ford, C arence Thonas. It is an insult to
t hose ki nds of people to--

Al t hough Jones' objectionto the "insult"
comment was sustained, his notion for mstrial
was deni ed.

It is clear from the record that the
State made the Ford/ Thomas conpari son as part
of its argunent that Dr. Tooner's testinony
that Jones was suffering from extreme nental
or enotional disturbance because he had been
raised in a foster famly was "ridicul ous.™
Consi dered in context, we agree with the trial
court that although the "insult" comment was
"unfortunate" it was not so inflammtory or
prejudicial as to warrant a mstrial.”

Jones v. State, 652 So.2d
346, 352 (Fla. 1995).

7) Heyman’s argunent concerning the young taking life for granted.

At trial Hawk only challenged one of the statenents now being
asserted as error and only on the basis that it was inflammatory.
(T 1367) He did not, as he does on appeal, contend that the
argunents were not based on the evidence and that it was inproper
name calling. The failure to raise a specific and cont enpor aneous

objection bars review. Jones v. State, 652 So.2d 346 (Fla.), cert.
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denied, 116 S. C. 202 (1995). Furthernore, the argunent was a
proper conment on the evidence.

8) Heyman’s argunent that Ms. Gray had struggled with Hawk during

the nurder. This argunent by the prosecutor was not objected to

until after counsel had finished his closing statenent. The
failure to nmake a contenporaneous objection bars review
Furthernmore, Heyman’s argunment was a l|logical inference that was
supported by the evidence and, therefore, was proper argunent.

9) Cunmulative error. Finally, Hawk argues that even if no single

comment was reversible, the cumul ative effect of all comments and
argunents denied hima fair trial. A simlar argunment was also
rejected by this Court in Jones:

“The remai nder of the chall enged conmments
i kewi se either have been m scharacterized or
were proper coments on the evidence.
Moreover, our review of the record reveals
that even if the challenged coments could be
considered inproper, none of them either
i ndividually or collectively, so underm ned
the jury's recomendation as to warrant a new
sent enci ng proceedi ng. Davis v. State, 604
So.2d 794, 797 (Fla.1992).”

Jones v. State, 652 So.2d 346,
352-53 (Fla.), cert. denied,
116 S. Ct. 202 (1995).

Based on the foregoing, it is the state’s position that the
prosecutors’ argunents did not “either deprive the defendant of a
fair and inpartial trial, materially contribute to the conviction,
be so harnful or fundanentally tainted as to require a new trial,

or be so inflanmmatory that they m ght have influenced the jury to
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reach a nore severe verdict than that it would have ot herw se”

Spencer v. State, 645 So.2d 377, 383 (Fla. 1994). As no reversible

or harnful error has been denonstrated, relief should be denied.

Esty v. State, 642 So.2d 1074 (Fla.), cert. denied, 514 U S. 1027

(1995).
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ISSUE IV
WHETHER THE TRIAL COURT ERRED BY ALLOWING
VICTIM MATTHEW GRAY TO TESTIFY IN REBUTTAL
OVER DEFENSE OBJECTION AS TO COMPETENCY.

After appellant surprised the state by claimng for the first
time that the Grays had sexually nolested himas a child, the state
on rebuttal called Matthew G ay to testify concerning the new
al | egations of sexual abuse. Appellant naintains on appeal that it
was error to allow Matthew Gay to testify w thout conducting a
conpet ency hearing or questioning Gray to determ ne whet her he knew
the truth froma lie. It is the state’s position that this claim
is barred and neritless.

Al t hough appellant now nmaintains that it was error to allow
Matthew Gray to testify w thout conducting a conpetency hearing or
guestioning Gay, Hawk did not ask for a conpetency hearing prior
to M. Gay taking the stand. Rat her, the record shows that
def ense counsel asserted that while M. Gay mght be a rel evant
rebuttal wtness, to parade him before the court for a synpathy
factor woul d be i nappropriate. (T 1135) The state responded that
he had not called Gay as a wtness earlier for that very reason,
but that Hawk brought himinto it. Heyman infornmed the court that
he only intended to ask about the sexual abuse claim (T 1136) He
al so represented that the interpreters could testify that they just
had a conversation with M. Gay and he was able to comuni cate.
In response to defense counsel’s argunent that it was his
under st andi ng based on what was related to him before trial that
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M. Gay was not able to testify because his condition was so bad,
Heyman clarified that he was not able to testify about what had
happened when he got his head bashed in, but that he could testify
as to whet her he had ever sexually nol ested Hawk. Defense counsel
then requested a proffer of Gay’'s testinony. Heynman obj ect ed
stating that he had just proffered the testinony. (T 1136) The
i ssue of conpetency was then raised for the first tine by the
court. In response to the court’s inquiry, Heyman represented as
an officer of the court that Gray understood what it neans to take
an oath, to tell alie and to tell the truth. This was confirned
by co-counsel Brian Daniels. (T 1137)° Based on those
representations, the court allowed Gay to testify that he had not
nmol ested Robert Hawk. (T 1138, 1161, 1163)

Hawk did not ask for a conpetency determ nation until after
Gray had begun to testify. (T 1162) The failure to specifically
request the evaluation prior to the testinony waives the claimfor

review. Steinhorst v. State, 412 So.2d 332 (Fla. 1982).

Even if this claimwas properly presented to the court bel ow,
Hawk is not entitled to relief. Conpetency to testify is presuned
until the contrary is established. See 8 90.601, Fla. Stat.

(1995); Hackmann v. Hyl and, 445 So.2d 1079, 1080 (Fl a. 3DCA 1984);

Wllianms v. MCehee, 2 Fla. 58 (1848). The burden of proving a

6 After Gay testified the interpreter confirned that he understood
t he questions and that she had no probl em comunicating with him
(T 1163)
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w tness' disqualification to testify is upon the objecting party.

Hackmann; Lynagh v. Marine Bank & Trust Co., 177 So.2d 256 (Fl a.

2DCA 1965). When Hawk finally argued to the court below that a
conpet ency determ nation shoul d have been made, he did not present
any evidence in support of his claimother than the appearance of
the witness. Cbviously, M. G ay appeared conpetent because after
seeing and hearing the witness and inquiring of the interpreters,
the court did not find M. Gay inconpetent to testify.
Accordingly, since Hawk did not neet his burden to establish the
w tness’ disqualificationtotestify, heis not entitledtorelief.
Furthernore, the conpetency of a wtness to testify is a
determ nation left to the sound discretion of the trial court, and

absent an abuse of discretion, the trial court's decision will not

be di sturbed. Baker v. State, 674 So.2d 199, 200 (Fla. 4DCA 1996),

citing, Lloyd v. State, 524 So.2d 396 (Fla. 1988); Rutledge v.

State, 374 So.2d 975, 979 (Fla.), cert. denied, 446 U. S. 913, 100

S.Ct. 1844, 64 L.Ed.2d 267 (1980): Begley v. State, 483 So.2d 70,

72 (Fla. 4DCA 1986); In the Interest of MA., 477 So.2d 47, 48

(Fla. 4DCA 1985); Davis v. State, 348 So.2d 1228, 1229-1230 (Fla.

3DCA), cert. denied, 358 So.2d 134 (Fla. 1978). See, also, Thomas

v. State, 74 So. 1, 4 (Fla. 1917).

In Kaelin v. State, 410 So.2d 1355 (Fla. 4DCA 1982), the

District Court found no abuse of discretion where the trial court
allowed the testinony of a nentally retarded deaf girl. The court
st at ed:
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“W now turn to the issue of Claire's
conpetency to testify. This question is by no
means cl ear. Undeni ably, Claire has a very
lowintelligence quotient, and intelligenceis
a primary conponent of wtness conpetency.
Bell v. State, 93 So.2d 575 (Fla.1957).
Addi tionally, we recogni ze that Claire's other
handi caps severely strain opportunity for
effective cross-exam nation. However, we
cannot conclude, on the record before us, that
allowing Claire to testify was an abuse of
discretion. As limted as she was, C aire was
nevertheless able to relate the circunstances
of the assaults upon her wth sufficient
clarity and deci si veness so that her testinony
was properly submtted to the jury. Claire
was firmin her identification of appellant as
her assailant. She was |ikew se consistent in
her description of the assaults. W have no
doubt that the defense of appellant was nmade
nore difficult by the [imtations of Claire's
communi cative ability. Yet the record is
clear that "a conprehensible narrative does
energe fromthe sumof her testinony." United
States v. Benn, 476 F.2d 1127 (D.C. Cir.1973)."

Kael i n V. St at e, 410
So.2d 1355 (Fla. 4DCA
1982) .

The Kaelin court further noted that the resolution of the issue of
W t ness conpetency is exclusively the responsibility of the trial
court, subject tolimted appellate review. “It is the trial judge
who has the opportunity to view the witness, to observe manner
denmeanor and presence of mnd, and to undertake such inquiries as
are effective to disclose the wtness's capacity and intelligence.
| npressions that may be validly drawn only fromcl ose hand per sonal
observation cannot be °‘photographed into the record for |ater
study by appellate courts.” Kaelin at 1357-1358.

The trial judge, in the instant case, who had “the opportunity
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to view the witness, to observe nmanner, deneanor and presence of
m nd, and to undertake such inquiries as are effective to disclose
the wtness's capacity and intelligence” found the wtness
conpetent to testify. That finding is wthin the court’s
di scretion and appellant has failed to show an abuse of that
di scretion.

Moreover, Hawk’s reliance on cases concerning children' s
conpetency to testify is msplaced. The question of child s
conpetency to testify is «clearly distinguishable from the
presunption of conpetency that applies to adult w tnesses. Under
common law, no child under the age of fourteen was considered

conpetent to testify in any controverted matter. Giffinv. State,

526 So.2d 752, 753 (Fla. 1DCA 1988); Lloyd v. State, 524 So.2d 396

(Fla. 1988); Radiant Gl Co. v. Herring, 200 So. 376 (Fla. 1941).

Under current Florida law, the primary test "of testinonial
conpetence of an infant witness is his or her intelligence, rather
than his or her age, and, in addition, whether the child possesses
a sense of obligationtotell thetruth. Giffin at 753; 88 90. 603
and 90.605(2), Fla. Stat. (1995).

Matthew Gray is a deaf adult who prior to becom ng the victim
of horrendous attack by Hawk lived in his own hone with his wfe.
As a result of the near fatal beating he received from Hawk, he
becane partially paral yzed, suffered a | oss of eyesight and had to

nmove to a nursing hone. (R 1727, 1892) No evidence was presented
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tothe trial court which would i n anyway suggest that M. G ay was
reduced to the sanme status as an infant w tness.

In his notion for new trial and now on appeal, Hawk contends
that there was evidence that M. Gay was not conpetent to testify
that was not presented at trial. At the notion for new tria
def ense counsel argued to the court that they had di scovered that
M. Gay was actually under an Order of Mental |nconpetency. (T
1893) The record shows, however, that it was not an Oder of
Ment al | nconpetency, but, rather, was an Order Determ ning Tota
| ncapacity and Appointing a Plenary Guardian. (R 1687-1694) The
Order states that he was found to be i ncapacitated and provides for
the appointnent of a guardian to handle his affairs. Nothing in
this Order suggests any mental infirmty on the part of M. G ay.

"I ncapacitated person” is defined by Florida | aw as a person
who has been judicially determned to |ack the capacity to nmanage
at least sone of the property or to neet at |east sone of the
essential health and safety requirenments of such person. 8§
744.102(10), Fla. Stat. (1995). See also, § 744.3201, Fla. Stat.
(1995). Under the circunstances, it should cone as a surprise to
no one that the severely infjured M. Gray woul d be incapacitated to
the point that he could not handle his own affairs during the
pendency of his recovery. This determ nation does not nean that he
was i nconpetent to testify.

More i nportantly, the state presented undi sputed evi dence t hat

eight nonths prior to the trial in the instant case, M. Gay’'s
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rights were partially restored by an Order of Partial Restoration.
(R 1961) Therefore, at the tine of the trial the incapacities that
hi ndered M. Gray’s ability to handle his own affairs were largely
a noni ssue.

Inlight of Hawk’s failure to request a conpetency hearing, to
present conpetent evidence that M. G ay was i nconpetent to testify
and to show that the trial court abused its discretion in allow ng
the witness to testify as to the alleged sexual abuse, he is not
entitled to relief on appeal.

Finally, it is the state’s position that even if it was error
to allow M. Gay to testify, it was harml ess beyond a reasonabl e
doubt .

M. Gay' s conplete testinony was as foll ows:

“BY MR HEYMAN:
Q Coul d you state your nane?
THE | NTERPRETER: He’'s spelling it,
Mat t hew Gray.
Q (by M. Heyman) M. Gay, do you
know Robert Hawk? Yes or no?
A Yes. Yes. Yes. He stole --
THE | NTERPRETER: St op
MR HEYMAN: St op. St op. St op
The --"

(T 1161)

“Q (By M. Heyman) M. Gay, | need a
yes or a no answer to this question.
Under st and?

A The questi on.

Q He has a question? He can’'t ask ne.

A Yes or no.

Q Wy don’t you ask himthis, did you
ever sexually nol est Robert Hawk?

A No, no, no.

Q No further questions.
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A No. Never.
MR. HEYMAN: No further questions.
MR MCDERMOTT: No questions
Judge.”
(T 1163)
M. Gay s testinony was |imted to the question of Hawk’'s
claim of abuse. Al t hough Appellant clains prejudice from M

Gay's statenent that “he stole,” the court found that his
statenment was not clear and that he didn’t think the jury heard it.
(T 1164) Additionally, since the evidence showed that Hawk had
stolen the victins’ car and noney, the only inference the jury
could make is that Gay was referring to the instant theft. Based
on the foregoing and in light of the overwhel mng nature of the

evidence in the instant case, error, if any, was harm ess beyond a

reasonabl e doubt. Burns v. State, 22 Fla. L. Wekly $419 (Fl a

1997) .

49



ISSUE V
WHETHER THE TRIAL COURT ERRED IN DENYING THE
DEFENSE MOTION TO DECLARE THE HEINOUS,
ATROCIOUS OR CRUEL JURY INSTRUCTION
UNCONSTITUTIONAL AND DECLINING TO INSTRUCT THE
JURY ON THE FACTOR.

Appel l ant’ s chal | enge to the hei nous, atrocious or cruel jury
instruction is procedurally barred. This Court has repeatedly
stated that to preserve this claimfor review, there nust be an
objection to the instruction and a proposed alternate instruction.

Hall v. State, 614 So.2d 473 (Fla.), cert. denied, us

114 S.C. 109, 126 L.Ed.2d 74 (1993). \Wile counsel objected to
the instruction, he refused to give a proposed instruction stating
that he was unable to fashion an instruction which would cure
vagueness. Accordingly, he is not entitled to relief on this
claim (R 1588, T 1319-20, 1333)

Even if this claimwas not barred, it is without nerit. The
jury was given the full instruction on heinous, atrocious, or cruel
now contained in Florida Standard Jury Instructions in crimna
cases. This Court has consistently rejected clains that the
statute or the newjury instructions are unconstitutionally vague.

: Because of this court's narrow ng
construction, the United States Suprene Court
upheld the aggravating circunmstance of
hei nous, atrocious, or «cruel against the
vagueness challenge in Proffitt v. Florida,
428 U.S. 242, 96 S. . 2960, 49 L.Ed.2d 913

(Fla. 1976). Unlike the jury instruction
found wanting in Espinosa v. Florida, U S.
., 112 s.C. 2926, 120 L.Ed.2d 854 (1992),
the full instruction on heinous, atrocious and

cruel now contained in the Florida Standard

50



Jury Instruction in Crimnal Cases, which is
consi st ent with Proffitt was given in
Preston's case.”

Preston v. State, 607 So.2d 404, 411
(Fla. 1992). Accord, Stein v.
State, 632 So.2d 1361 (Fla. 1994);
Hall v. State, 614 So.2d 473 (Fla.
1993).

To paraphrase this Court’s holding in Witton v. State, 649

So. 2d 861, 867 (Fla. 1994) this instruction was approved in Hall v.

State, 614 So.2d 473 (Fla.), cert. denied, us. _ , 114 s.

109, 126 L.Ed.2d 74 (1993), and [Hawk] has not presented an
adequate reason to recede fromthat decision

The instruction given in the instant case and the statute are
constitutional and, therefore, even absent the procedural bar, Hawk
woul d not be entitled to relief on this claim Further, in |ight
of the particular facts of this case, error, if any, is harnless

beyond a reasonabl e doubt.

51



ISSUE VI

WHETHER THE TRIAL COURT ERRED BY INSTRUCTING
THE JURY ON HEINOUS, ATROCIOUS OR CRUEL
AGGRAVATOR WHICH HE LATER DECLINED TO FIND

ESTABLISHED.

Appel  ant asserts that it was error for the court to instruct

the jury on the aggravating factor of heinous,

atroci ous or cruel

since the trial judge did not find this factor to exist.

This claimwas rejected by this Court in Bowden v. State, 588

So.2d 225 (Fla.), cert. denied, 503 U S. 975 (1992), wherein this

Court st ated:

“I'n connection with the penalty phase of
the trial, Bowden maintains that it was error
to instruct the jury it could consider the
aggravating circunstance that the hom ci de was
commtted during a robbery because the
evidence did not support such a finding, as
evidenced by the trial court's rejection of
the circunstance. The fact that the state did
not prove this aggravating factor to the trial
court's satisfaction does not require a
conclusion that there was insufficient
evidence of a robbery to allow the jury to
consider the factor. Where, as here, evidence
of a mtigating or aggravating factor has been
presented to the jury, an instruction on the
factor is required. Stewart v. State, 558
So.2d 416, 420 (Fla.1990). As we have
previ ously not ed,

[i]f the advisory function [of the jury] were
tobelimtedinitially because the jury could
only consi der those mtigating and aggravati ng
ci rcunst ances which the trial judge decided to
be appropriate in a particular case, the
statutory schene would be distorted. The
jury's advice would be preconditioned by the
judge's view of what they were allowed to
know.

558 So.2d at 421 (enphasis deleted)
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(quoting Floyd v. State, 497 So.2d 1211, 1215
(Fla.1986))."

Bowden at 231.

Appel l ant argues that the Court’s decision in Giffin v.

United States, 502 U S. 46 (1991), mandates reversal because the

jury could have erroneously relied on the instruction. Both the
Giffin Court and this Court have recognized that a jury is not
going to be msled about a factual finding which |acks the

necessary factual support. Foster v. State, 679 So.2d 747, 753

(Fla.), cert. denied, us _ , 117 S.C. 1259 (1997); Johnson

v. Singletary, 612 So.2d 575, 577 (Fla.), cert. denied, 508 U S

901 (1993).

In the instant case, there was evidence of a brutal beating,
massive and nmultiple blunt trauma to the head, a sexual assault,
nmovenent of the body either during or after the attack, blood in
the lungs which indicated that the victimwas still alive during
the continuance of the attack and a defensive wound indicating a
struggle.’ Al t hough the age of the defensive wound was in

question, it was still a fact which the jury could consider. Based

" Al 't hough the state argued to the court that the position of Betty
Gray’ s body indicated a sexual assault, the court did not allowthe
state to argue it to the jury. It is the state’s position that
this evidence should have been considered. Although the nedical
exam ner could not state wth a reasonable degree of nedical
certainty that a sexual assault had occurred, he said the evidence
was consistent with such an assault. Betty Gay’'s body was found
sprawl ed on the floor, her panties were renoved and at her feet and
her ni ght gown was pushed up over her hips, as well as being torn so
as to expose her breast.
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on these facts, the trial court properly gave the requested
instruction. Bowden.

Furthernore, it is the state’'s position that the trial court
erred in failing to find the heinous, atrocious or cruel
aggravating factor.

Assum ng, arguendo, that it was error to so instruct the jury,

inlight of the facts of this case, it was harnl ess.
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ISSUE VII
WHETHER THE TRIAL COURT ERRED IN INSTRUCTING
THE JURY ON THE SENTENCING OPTION OF LIFE
WITHOUT PAROLE WHERE THAT PENALTY BECAME THE
LAW AFTER THE CRIME BUT BEFORE TRIAL.

Appel I ant al so urges error based on the court’s instruction to
the jury that if by six or nore votes the jury determ ned that Hawk
should not be sentenced to death, their advisory recommendation
should be “a sentence of life inprisonnent upon Robert T. Hawk
W t hout possibility of parole for twenty-five years”. (T 1402) He
contends that even though his crinme occurred prior to effective
date of the newy enacted 8 775.082(1), Fla. Stat. (1995), that his
jury should have been instructed in accordance with the new | aw
which elimnates the possibility of parole. This position is
procedurally barred and an incorrect statenent of the | aw

Initially, appellant may not prevail because this claimwas

not argued to the court below (T 1285-92) |In Lucas v. State, 376

So.2d 1149 (Fla. 1979), this Court ruled:
“This Court wi || not indulge in the
presunption that the trial judge would have
made an erroneous ruling had an objection been
made and authorities cited contrary to his
under standing of the law.”
(text at 1152).
Having failed to present this argunent to the trial court, his
argunment must fail here as unpreserved.
Secondly, appellant’s claimnust fail because this Court has

determned that the 1994 anendnent to F.S. 775.082(1) becane
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effective on May 25, 1994, and therefore, “it applies to offenses

commtted on or after that date”. |In Re Standard Jury I nstructions

in Crimnal Cases, 678 So.2d 1224, fn. 1 (Fla. 1996). Since Hawk
commtted his offense in February of 1993, the anendnent is not
applicable.® To have instructed the jury otherw se woul d have been
an incorrect statenent of the |aw

Accordingly, the state urges this court to find that this

claimis barred and neritl ess.

8 Wiile appellant relies on a nunber of klahoma decisions
supporting a contrary view, they are not binding on this Court’s
interpretation of a Florida statute. Appel l ee agrees with the
di ssenting view of Judge Lunpkin that the appropriate crim nal
penalty is the penalty in effect at the tine the defendant
committed the crime. Salazar v. State, 852 P.2d 729, at 740-742
(Gkla. Cr. 1993); Hain v. State, 852 P.2d 744, at 754-755 (Kl a.
Cr. 1993); Hunphrey v. State, 864 P.2d 343, 344 (Ckla. Cr. 1993);
Fontenot v. State, 881 P.2d 69, at 86 (Gkla. Cr. 1994); Parker v.
State, 887 P.2d 290, at 299 (Ckla. Cr. 1994); Cheathamv. State,
900 P.2d 414, 429-430 (la. Cr. 1995); MCarty v. State, 904 P.2d
110, 129 (la. Cr. 1995); Bowie v. State, 906 P.2d 759, 765 (Kl a.
Cr. 1995).
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ISSUE VIIT

WHETHER THE TRIAL COURT ERRED IN INSTRUCTING
THE JURY ON AND FINDING THAT THE CRIME WAS
COMMITTED FOR PECUNIARY GAIN.

Appel I ant next contends that the trial court erred in finding
in aggravation that this crine was commtted for pecuniary gain.
According to appellant, any financial gain that he obtained by
taking the victins’ car and noney was i ncidental to the nurder, and

not the primary notive for it. Thus, he asserts, under Scull V.

State, 533 So.2d 1137 (Fla.), cert. denied, 490 U S. 1037 (1989)

and H Il v. State, 549 So.2d 179 (Fla. 1989), the pecuniary gain

factor was not applicable. It is the state’s position that the
trial court properly found the aggravating factor of pecuniary
gai n.

In the sentencing order on this matter, the trial judge noted
that, fromthe totality of the evidence, Betty G ay was nurdered to
facilitate the theft of noney fromthe house and the grand theft of
the car, and that the defendant’s actions and notives di sti ngui shed

this case fromH |l and Scull. Appellant disputes this conclusion,

specul ating that he may have been notivated to kill in order to
inpress his friends or because he was angry with the Gays. Based
on the evidence presented bel ow, appellant’s argunent is w thout
merit.

At trial, the state established that after killing Ms. G ay
and nearly killing her husband, appellant had the Gays’ car keys
fromthe house and left in their car. (T 927) He |later bragged
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about the crime to his friends, show ng themthe car and a “wad” of
noney. (T 439, 452) Significantly, no noney was found in Ms.
Gray’s purse or anywhere in the Gays’ hone. State w tness Pal ner
i ndi cated that usually, Hawk kept his noney organi zed on a noney
clip; that night, it was just in wads, and Hawk clained to have
gotten it fromshooting soneone. (T 452) Appellant concedes that
he did not take the car to facilitate his escape (Appellant’s
Initial Brief, p. 84); since he lived in the same nei ghborhood as
the victins, he had no need of stealing a car in order to
facilitate his escape. This Court has repeatedly upheld the
finding of this aggravating factor where, as here, other felonies
such as robbery were conmtted at the tinme of the nurder. Melton

v. State, 638 So.2d 927 (Fla. 1994); Bates v. State, 465 So.2d 490,

492 (Fla. 1985).

The circunstances of appellant’s possession of the nobney
support a reasonable inference that the noney was stolen fromthe
Grays. Appellant’s ability to speculate that the noney may have
conme from another source is not material, since this Court wll
view the record in the light nost favorable to the prevailing
theory as to the exi stence of an aggravating circunstance. Wornos

v. State, 644 So.2d 1012, 1019 (Fla.), cert. denied, 514 U S 1070

(1995). In addition, even if there were no evidence that the
appel l ant possessed noney after the nmurder, the pecuniary gain
factor is clearly applicable where the nmurder is conmtted i n order

to obtain the victins’ car. Jones v. State, 690 So.2d 568, 570
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(Fla. 1996); Jones v. State, 612 So.2d 1370, 1375 (Fla.), cert.

denied, 510 U.S. 836 (1993); Medina v. State, 466 So.2d 1046, 1050

(Fla. 1985). The fact that the appellant abandoned the car the
followng day does not preclude a finding that the nurder was

commtted to facilitate the taking of the car. Porter v. State,

429 So.2d 293, 296 (Fla. 1983).
The trial court is not required to reject this aggravator
based on a suggestion that another notivation for the nurder

exi sted. Lawence v. State, 22 Fla. L. Wekly S125 (Fla. March 13,

1997); Thonpson v. State, 553 So.2d 153, 156 (Fla. 1989). As long

as the murder was notivated, at least in part, by a desire for

pecuni ary gain, the aggravating factor applies. Finney v. State,

660 So.2d 674, 680 (Fla.), cert. denied, 116 S.C. 823 (1996).

This case is not governed by Scull, since appellant did not
take the victins’ car in order to facilitate his escape; he used
the car, returned it to the Grays’ driveway, then returned |ater
and used the car again. Simlarly, H 1l is not anal ogous factually
since the defendant in that case had previously stated his intent
to rape and beat the victim suggesting that taking her billfold
was an afterthought. |In this case, no other possible notive for
the burglary is suggested by the evidence, only by appellant’s
unsupported specul ation. Thus, the court below correctly
di stingui shed t hese cases.

On these facts, no error has been shown by the trial court’s
reliance on the aggravating factor that the nurder was commtted
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for pecuniary gain. In addition, even if evidence of a theft was
| acking, the murder was clearly commtted during the course of a
burgl ary, and there woul d be no bar to consideration of this factor
if appellant’s sentence were reconsidered. Thus, any inpropriety
in the consideration of the pecuniary gain factor would not affect
the appellant’s sentence, and nust be deenmed harm ess beyond any
doubt.® Therefore, appellant is not entitled to any relief on this

i ssue.

 If this Court should deem it necessary to remand for a
resentencing, the additional aggravating factors set forth in
8921.141(5)(a), Fla. Stat. (1996) (commtted by a person on fel ony
probation) and 8921.141(5)(m, Fla. Stat. (1996) (victi mvul nerable
due to advanced age or disability) would be applicabl e as Hawk was
on felony probation at the tinme he nurdered the elderly and
di sabled Ms. Gay. (T 1722-1732) . Trotter v. State, 690 So. 2d
1234 (Fla. 1996)
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ISSUE IX

WHETHER THE DEATH SENTENCE WAS PROPORTIONATE
WHEN COMPARED TO SIMILAR CASES.

Appel I ant contends that death i s a di sproportionate puni shnent
in this case. He contends that the pecuniary gain aggravating
ci rcunst ances was inproperly found, so only one valid aggravating
factor renmains. Noting that this Court rarely affirns a death
sentence when only one aggravating factor has been wupheld,
appel | ant suggests that this sentence woul d be di sproportionate if
the pecuniary gain factor was di sapproved. He also contends that
even i f both of the aggravators were properly found, the mtigating
evidence is so conpelling that a sentence of |ife should have been
ent er ed. It is the state’s position that the sentence in the
instant case is proportionate to simlar cases and that the
sentence was properly inposed.

As this Court has repeatedly stated, a proportionality
determnation is not nmade by the existence and nunber of
aggravating and mtigating factors, but, rather, is a conparison of

the facts in this case with other death cases. Sliney v. State, 22

Fla. L. Weekly $419 (Fla. 1997); Tillman v. State, 591 So.2d 167

(Fla. 1991). The facts in the instant case show that Hawk
burgl arized the elderly couple’s honme in the mddle of the night
after they were in bed. Both victins were brutally and repeatedly
bl udgeoned wth a blunt instrunent, probably a hammer, as they | ay

in their own beds. (T 572, 814) Ms. G ay was beaten so severely
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and repeatedly to the sane spot on her head that the nedical
exam ner could not tell exactly how many blows she received. (T
811, 814-20) M. and Ms. Gay were both deaf and offered little
or no resistance to the burglary or the resulting attack. Hawk
then ransacked the Gays’ desk in search of cash. Hawk al so
admtted that he took the key to the Gays’ autonobile fromthe key
ring in the deadbolt and stole the Gays’ car. (T 927) Hawk then
| eft the dead and/or dying victins to find his friends, brag about
the murders and show off his “new’ car and the wad of cash

When conpared to simlar cases where the death penalty has
been ordered and upheld, this case clearly involves the necessary
aggravation to set it apart fromother capital nurders, warranting

the extrenme sanction of death. |In Duncan v. State, 619 So.2d 279,

at 281 (Fla. 1993), the defendant stabbed his fiancee six tines
with a kitchen knife. The only aggravating factor was Duncan's
prior violent felony convictions, and the trial court found fifteen
mtigating factors. This Court struck reliance on three of the
mtigating factors, and otherwise upheld the sentence as
proportional .

In Freeman v. State, 563 So.2d 73, at 75 (Fla. 1990), the

def endant beat a man that canme in as he was trying to burglarize
the man's house. Freeman had prior violent felony convictions of
a simlar nature that had been commtted three weeks prior to this
murder, and the trial court also found as one aggravator that it
was commtted in the course of a burglary/pecuniary gain. In
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mtigation, the trial court found low intelligence, abuse as a
child, artistic ability, and enjoyed playing with children. This
Court determ ned the sentence to be proportional, noting that the
nonstatutory mtigating evidence was not conpelling.

In Hudson v. State, 538 So.2d 829 (Fla.), cert. denied, 493

U S. 875 (1989), the defendant took a knife into his girlfriend' s
apartnment and stabbed the girlfriend s roommate. The aggravators
wer e Hudson's prior violent felony conviction and comm tted during
the course of an arned burglary, which is what coul d be consi dered
inthis case if the pecuniary gain factor were found inapplicable.
Al though the trial court also found three statutory mtigating
factors, including the nental mtigators, this Court upheld the
sent ence.

Simlarly, in Watts v. State, 593 So.2d 198, 204-5 (Fla.),

cert. denied, UusS _ , 120 L.Ed.2d 881 (1992), this Court

found the twenty-two year ol d Watts’ sentence proportionate despite
substantial mtigating evidence where Watts also commtted a
burglary and sexual battery of the victims wfe.

“Finally, Watts argues that his sentence of
death is disproportional. In reviewng a
death sentence, this Court I|ooks to the
circunstances revealed in the record in
relation to those present in other death
penalty cases to determ ne whether death is
appropri ate. Li vingston v. State, 565 So.2d
1288 (Fl a.1988). Here, even after the
elimnation of the finding that the nmurder was
especi al |y hei nous, atrocious, or cruel, three
aggravating factors remain to be weighed
against the fact that Watts was twenty-two
years ol d when the crinme was commtted and the
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nonstatutory finding of lowl.Q W concl ude
that the inposition of the death penalty upon
the jury's recommendat i on was clearly
consistent with this Court's prior decisions.
E.g., Freeman . State, 563 So.2d 73
(Fla.1990) (death penalty not disproportional
when two aggravating circunstances were
wei ghed against mtigating evidence of |ow
intelligence and abused childhood), cert.
denied, --- US ----, 111 S C. 2910, 115
L. Ed. 2d 1073 (1991); Kight v. State, 512 So. 2d
922 (Fla.1987) (death penalty proportionally
inposed with two aggravating circunstances
despite evidence of nental retardation and a
deprived childhood), cert. denied, 485 U S
929, 108 S.C. 1100, 99 L.Ed.2d 262 (1988).
The suggestion that these cases mght be
di sti ngui shed because Watts shot the victimin
response to the victims unexpected advances
nmust fail because these advances were
precipitated by the fact that Watts was
sexual ly battering the victims wfe.”

Watts v. State, 593 So.2d 198, 204-5
(Fla.), cert. denied, us |
120 L. Ed. 2d 881 (1992).

See also, Sliney v. State, 22 Fla. L. Wekly $419 (Fl a.

1997) (death sentence for young defendant with two aggravators

proportionate where crinme was particularly brutal); dark v. State,

613 So.2d 412 (Fla.) (aggravators of prior violent felony
conviction and during course of robbery; mtigating evidence

presented but not found), cert. denied, us _ , 126 L.Ed.2d

79 (1993); Omen v. State, 596 So.2d 985, 990 (Fla.), cert. denied,

506 U. S. 921 (1992) (sentence upheld where sleeping victim was
bl udgeoned); Brown v. State, 565 So.2d 304 (Fla. 1990) (death

sentence for nurder commtted during the course of burglary was

proportionate where there were two aggravating factors bal anced
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against the nental mtigators); Mlton v. State, 638 So.2d 927

(Fla. 1994) (a sentence found proportionate where defendant
convicted of a fatal shooting during a robbery where there were two

aggravating factors and little mtigation); Jones v. State, 652

So.2d 346 (Fla.)(nurder and robbery of husband and w fe bal anced
agai nst evidence of abused childhood and nental illness), cert.
denied, 116 S.Ct. 202 (1995).

Areviewof the aggravating and mtigating factors established
inthis case clearly denonstrates the proportionality of the death
sentence i nposed. Even if the pecuniary gain aggravating factor is
found to be inapplicable, the circunstances of this nurder and the
defendant's propensity for violence conpel the inposition of the
deat h penalty. This Court has nade it clear that a proportionality
anal ysis i s based on the facts of the case and not on the nunber of
aggravating and mtigating factors found by the trial court. Thus,
the absence of a finding with regard to a factor should not be

fatal to a proportionality analysis. See, Sliney v. State, supra.

In the instant case, the trial court refused to allow the
state to argue during the course of a sexual battery to the jury.
Nevert hel ess, the evidence supports a finding of both during the
course of a sexual battery and during the course of a burglary.
Hawk’ s contention that there was no evidence of a burglary because
there is no evidence that he had the intent to commt a theft in
the dwelling is sinply wong. (See Issue |) First, the evidence
shows that Hawk not only wal ked away from the Gay honme with a

65



“wad” of cash, but, also, that he took the car key off the key ring
in the deadbolt prior to |leaving the house. Cdearly, the renoval
of the key was for the sole purpose of taking the Gays car

Further, the comm ssion of the nurder and the attenpted mnurder
after entering the hone satisfies the finding of during the course

of a burglary for 8§ 921.141, Fla. Stat. (1995). Fot opoul 0s V.

State, 608 So.2d 784 (Fla. 1992).

Simlarly, the evidence also supports a finding that this
murder was comm tted during the course of a sexual battery. Ms.
Gray was drug off the bed onto the floor, her underwear ripped off
and her ni ght gown pushed up and ri pped to expose her breast and her
genitalia.

These facts are sufficient for a jury to conclude that a
burglary and a sexual battery occurred, as well as the nurder

attenpted murder and theft. Davis v. State, 604 So.2d 794 (Fl a.

1992). As such the facts in aggravation are significant. These
facts outweigh the mtigation evidence presented and found in this
case. Therefore, this Court should not disturb the appellant's

sentence in this appeal.
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CONCLUSION

Based on the foregoing facts, argunents and citations of
authority the decision of the | ower court should be affirnmed as to
t he judgnent and sentence.
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