I N THE SUPREME COURT OF FLORI DA

ROBERT T. HAVK

Appel | ant,
VS. : Case No. 88,179
STATE OF FLORI DA,

Appel | ee.

APPEAL FROM THE CI RCU T COURT
I N AND FOR PI NELLAS COUNTY
STATE OF FLORI DA

| NI TIAL BRI EF OF APPELLANT

JAMVES MARI ON MOORVAN
PUBLI C DEFENDER
TENTH JUDI CI AL CIRCU T

A. ANNE OVENS
Assi st ant Publ i c Def ender
FLORI DA BAR NUMBER 284920

Public Defender's O fice
Pol k County Court house

P. O Box 9000--Drawer PD
Bartow, FL 33831

(941) 534-4200

ATTORNEYS FOR APPELLANT



TOPI CAL | NDEX TO BRI EF

PAGE NO
PRELI M NARY STATEMENT 1
STATEMENT OF THE CASE 2
STATEMENT OF THE FACTS 3
SUMVARY OF THE ARGUMENT 23
ARGUVMENT 26
| SSUE 1| :
THE TRI AL COURT ERRED BY DENYI NG THE DEFENSE
MOTI ON TO SUPPRESS HAVWK' S STATEMENTS TO LAW
ENFORCEMENT AS UNKNOW NG AND | NVOLUNTARY. 26
| SSUE I1:
THE TRI AL COURT ERRED BY DENYI NG THE DEFENSE
MOTI ON FOR JUDGVENT OF ACQUI TTAL OF FI RST-
DEGREE MURDER BECAUSE THE STATE FAI LED TO (1)
PRESENT SUFFI CI ENT EVI DENCE OF PREMEDI TATI ON,
OR TO (2) PROVE HAW KILLED MRS. CGRAY DURI NG
THE COW SSI ON OF A THEFT, AS CHARGED I N THE
| NDI CTMENT, TO PROVE FELONY MJRDER. 36
| SSUE I'11:
A NEWTRI AL | S REQUI RED BECAUSE THE
PROSECUTOR MADE CUMULATI VE COMMENTS AND
ARGUVMENTS THAT WERE NOT BASED ON THE
EVI DENCE, WERE OUTRAGEQUS AND | NFLAMVATORY,
AND WERE UNFAI RLY PREJUDI CI AL TO THE
APPELLANT. 46

| SSUE | V:

THE TRI AL COURT ERRED BY ALLOW NG VI CTI M
MATTHEW GRAY TO TESTI FY I N REBUTTAL W THOUT
FI RST DETERM NI NG H S COVPETENCE TO TESTI FY.
64



TOPI CAL | NDEX TO BRI EF (conti nued)

| SSUE V:

THE TRI AL COURT ERRED BY DENYI NG THE DEFENSE
MOTI ON TO DECLARE THE HEI NOUS, ATROCI QUS OR
CRUEL JURY | NSTRUCTI ON UNCONSTI TUTI ONAL AND
DECLI NE TO I NSTRUCT THE JURY ON THE FACTOR 71

| SSUE VI :

THE TRI AL JUDGE ERRED BY | NSTRUCTI NG THE JURY
ON THE HEI NOUS, ATROCI QUS OR CRUEL AGGRAVATOR
VWH CH HE LATER DECLI NED TO FI ND ESTABLI SHED. 75

| SSUE VI I :

THE COURT' S FAI LURE TO I NSTRUCT THE JURY ON

THE SENTENCI NG OPTI ON COF LI FE W THOUT PAROLE,

WHERE THAT PENALTY BECAME LAW AFTER THE CRI ME

BUT BEFORE TRI AL, VI OLATED DUE PROCESS,

FUNDAMENTAL FAI RNESS, AND THE EI GHTH

AMENDMENT. 81

| SSUE VI I :

THE TRI AL COURT ERRED BY | NSTRUCTI NG ON AND

FI NDI NG THAT THE CRI ME WAS COW TTED FOR

PECUNI ARY GAI N. 83
| SSUE | X:

A SENTENCE OF DEATH IN THIS CASE | S

DI SPROPORTI ONATE WHEN COVPARED TO OTHER CASES

IN VWH CH THE COURT HAS REDUCED THE PENALTY TO
LI FE. 90

CONCLUSI ON 105

CERTI FI CATE OF SERVI CE 106



TABLE OF CI TATI ONS

CASES PAGE NO

Ailer v. State,
114 So. 2d 348 (Fla. 2d DCA 1959) 62, 63

Allen v. State,
821 P.2d 371 (Ckl. Cr. 1991) 82

Allen v. State,
662 So. 2d 323 (Fla. 1995) 87

Al neida v. State,
687 So. 2d (Fla. 4th DCA 1997) 33

Amazon v. State,
487 So. 2d 8 (Fla. 1986) 98

Arave v. Creech,
507 U.S. __ , 113 S.Ct. 1534, 123 L.Ed. 2d 188 (1993) 73

Asay v. State,
580 So. 2d 610 (Fla.),
cert. denied, 502 Us. 695 (1991) 38

Atkins v. State,
452 So. 2d 529 (Fla. 1984) 75

Bal t hazar v. State,
549 So. 2d 661 (Fla. 1989) 34

Bell v. State,
93 So. 2d 575 (Fla. 1957) 66

Bertolotti v. State,
476 So. 2d 130 (Fla. 1985) 57, 61, 62

Besaraba v. State,
656 So. 2d 441 (Fla. 1995) 97

Boatwight v. State,
452 So. 2d 666 (Fla. 4th DCA 1984) 61

Bonifay v. State,
626 So. 2d 1310 (Fla. 1993) 80

Bowie v. State,
906 P.2d 759 (Ckla. Cr. 1995) 81




TABLE OF Cl TATI ONS (conti nued)

Branch v. State,
685 So. 2d 1250 (Fla. 1996) 104

Canpbell v. State,
679 So. 2d 720 (Fla. 1996) 61, 96

Caraker v. State,
84 So. 2d 50 (Fla. 1956) 40

Cardona v. State,
641 So. 2d 361 (Fla. 1994) 99

Chaky v. State,
651 So. 2d 1169 (Fla. 1995) 83

Chapnman v. California,
386 U.S. 18 (1967) 64, 79

Cheat ham v. Stat e,
900 P.2d 414 (la. Cr. 1995) 81, 82

Clark v. State,
609 So. 2d 513 (Fla. 1993) 40, 87, 99

Cochran v. State,
547 So. 2d 928 (Fla. 1989) 42, 98

Col orado v. Connelly,
479 U.S. 157 (1986) 34

Crunp v. State,
622 So. 2d 963 (Fla. 1993) 42, 61, 63

Davis v. United States,
512 U.S. 452 (1994) 33

Davis v. State,
90 So. 2d 629 (Fla. 1956) 41

DeAngel o v. State,
616 So. 2d 440 (Fla. 1993) 90, 95, 98

Dobbert v. Florida,
432 U. S. 282 (1977) 82

Dougl as v. State,
575 So. 2d 165 (Fla. 1991) 99




TABLE OF Cl TATI ONS (conti nued)

Doyl e v. Chi o,
426 U.S. 610 (1976) 54

Duncan v. Loui Si ana,
391 U. S. 145 (1968) 76

Duncan v. State,
619 So. 2d 279 (Fla. 1993) 99

Echols v. State,
484 So. 2d 568 (Fla. 1985),
cert. denied, 479 U S. 871 (1986) 96

Elamv. State,
636 Fla. 1312 (Fla. 1994) 87

El |l edge v. State,
346 So. 2d 998 (Fla. 1977) 75, 90

Espi nosa v. Florida,
505 U.S. __ , 112 S. . 2926, 100 L. Ed. 2d 854 (1992) 90

Eutzy v. State,
458 So. 2d 755 (Fla. 1984) 88

Ferrell v. State,
680 So. 2d 390 (Fla. 1996) 99

Ferry v. State,
507 So. 2d 1373 (Fla. 1987) 98

Fi nney v. State,
660 So. 2d 674 (Fla. 1995) 87, 88

Fitzpatrick v. State,
527 So. 2d 809 (Fla. 1988) 103

Fl oyd v. State,
569 So. 2d 1225 (Fla. 1990) 88

Fontenot v. State,
881 P.2d 69, 74 and n.2 (CGkla. Cr. 1994) 81

Furman v. GCeorgqgi a,
408 U. S. 238 (1972) 105

Grron v. State,
528 So. 2d 353 (Fla. 1988) 46, 62, 64, 98




TABLE OF Cl TATI ONS (conti nued)

CGCeralds v. State,
674 So. 2d 96 n.14 (Fla. 1996)

Godfrey v. Ceorgqia,
446 U.S. 420 (1980)

Giffin v. State,
526 So. 2d 752 (Fla. 1st DCA 1988)

Giffin v. United States,
502 U. S. 46 (1991)

Hain v. State,
852 P.2d 744 (Ckla. Cr. 1993)

Hardwi ck v. State,
521 So. 2d 1071 (Fl a.),
cert. denied, 488 U. S. 871 (1988)

Hll v. State,
133 So. 2d 68 (Fla. 1961)

Hll v. State,
549 So. 2d 179 (Fla. 1989)

Holton v. State,
573 So. 2d 284 (Fla. 1991)

Huff v. State,
544 So. 2d 1143 (Fla. 4th DCA 1989)

Jackson v. State,
575 So. 2d 181 (Fla. 1991)

Jenkins v. State,
161 So. 2d 840 (Fla. 1935)

Jenkins v. State,
563 So. 2d 791 (Fla. 1st DCA 1990)

Jesus v. State,
556 So. 2d 1361 (Fla. 4th DCA 1990)

Jones v. State,
449 So. 2d 313 (Fla. 5th DCA 1984)

Jones v. State,
580 So. 2d 143 (Fla. 1991)

Vi

92

73

68

76

81, 82

83

39

83, 85, 87, 88

59

53

41

41

53

34

53

85, 87



TABLE OF Cl TATI ONS (conti nued)

Jones v. State,
569 So. 2d 1234 (Fla. 1990) 88, 90

Kaelin v. State,
410 So. 2d 1355 (Fla. 4th DCA 1982) 64, 67

King v. State,
623 So. 2d 486 (Fla. 1993) 62

Kl okoc v. State,
589 So. 2d 219 (Fla. 1991) 98

Know es v. State,
632 So. 2d 62 (Fla. 1993) 98, 100

Kramer v. State,
619 So. 2d 274 (Fla. 1993) 90, 98, 101-103

Larkins v. State,
655 So. 2d 95 (Fla. 1995) 95

Li ndsay v. State,
636 So. 2d 1327 (Fla. 1994) 99

LIl oyd v. State,
524 So. 2d 396 (Fla. 1988) 64, 70

Lockett v. Chio,
438 U. S. 586 (1978) 75

Long v. State,
517 So. 2d 664 (Fla. 1987),
cert. denied, 486 U S. 1017 (1988) 32, 33

Lopez v. State,
555 So. 2d 1298 (Fla. 3d DCA 1990) 53, 55, 56

Marasa v. State,
394 So. 2d 544 (Fla. 5th DCA) 38

Martin v. VWi nwight,
770 F.2d 918 (11th Cr. 1985) 32

Maul den v. State,
617 So. 2d 298 (Fla. 1992) 98

McArt hur v. State,
351 So. 2d 972 (Fla. 1977) 37




McCarty v.

TABLE OF Cl TATI ONS (conti nued)

St at e,

904 P.2d 110 (Ckla. Cr. 1995)

MEKi nney V.

St at e,

579 So. 2d 80 (Fla. 1991)

MIls v. State,

476 So. 2d 172 (Fla. 1985)

M randa v.

Ari zona,

384 U.S. 436 (1966)
Mtchell wv.

St at e,

527 So. 2d 179 (Fla. 1988)

Mungi n v.

St at e,

22 Fla. L. Wekly S107 (Mar. 6, 1997)

Ni bert v.

St at e,

574 So. 2d 1059 (Fla. 1990)

Nowi t zke V.

St at e,

572 So. 2d 1346 (Fla. 1990)

Onel us v.

St at e,

584 So. 2d 563 (Fla. 1991)

Omen v. State,

560 So. 2d 207 (Fla. 1990)

Par ker .

St at e,

887 P.2d 290 (Okla. Cr. 1994)

Peek v. State,

395 So. 2d 492 (Fla. 1981)

Penn v. State,

574 So. 2d 1079 (Fla. 1990)

Perez v. State,

22 Fla. L. Weekly D243 (Fla. 3d DCA Jan. 22, 1997)

Per ki ns v.

St at e,

349 So. 2d 776 (Fla. 2d DCA 1977)

Pet erka v.

St at e,

640 So. 2d 59 (Fla. 1994),

cert. denied,

115 S. . 940, 130 L. Ed.2d 884 (1995)

Viili

95, 99,

81

98

97

26, 27, 29, 30, 33-35, 54

43

37, 38, 40, 96

103, 105
64

76, 79
33

81

87

99, 103
49, 56
62

40, 83



TABLE OF Cl TATI ONS (conti nued)

Porter v. State,
564 So. 2d 1060 (Fla. 1990) 76, 92

Powel|l v. State,
373 So. 2d 73 (Fla. 1st DCA 1979) 66

Proffitt v. Florida,
428 U. S. 242 (1976) 73

Rawl s v. State,
596 So. 2d 1255 (Fla. 2d DCA 1992) 35

Rhodes v. State,
547 So. 2d 1201 (Fla. 1989) 62, 87

Ri chardson v. State,
604 So. 2d 1107 (Fla. 1992) 73, 76, 77

Riley v. State,
560 So. 2d 279 (Fla. 3d DCA 1990) 53

Riley v. Wai nwight,
517 So. 2d 656 (Fla. 1987) 79

Roberts v. State,
510 So. 2d 885 (Fla. 1987),
cert. denied, 485 U S. 943 (1988) 38

Robertson v. State,
611 So. 2d 1228 (Fla. 1993) 76

Rogers v. State,
511 So. 2d 526 (Fla. 1987),
cert. denied, 484 U. S. 1020 (1988) 89

Sandoval v. State,
22 Fla. L. Weekly D705 (Fla. 3d DCA March 19, 1997) 61

Sandstrom v. Mbont ana,
442 U.S. 510 (1979 75

Santana v. State,
548 So. 2d 293 (Fla. 4th DCA 1989) 54

Santos v. State,
591 So. 2d 160 (Fla. 1991) 76




TABLE OF Cl TATI ONS (conti nued)

Santos v. State,
629 So. 2d 838 (Fla. 1994) 95, 98

Scull v. State,
533 So. 2d 1137 (Fla. 1988),

cert. denied, 490 U. S. 1037 (1989) 83, 84, 86, 87
Shell v. M ssissippi,

498 U. S. 1 (1990) 73, 74
Si nmmpbns v. State,

419 So. 2d 316 (Fl a.1982) 83, 88, 89
Sins v. State,

681 So. 2d 1112 (Fla. 1996) 96
Sinclair v. State,

657 So. 2d 1138 (Fla. 1995) 98
Si nger v. State,

109 So. 2d 7 (Fla. 1959) 48
Singletary v. State,

483 So. 2d 8 (Fla. 2d DCA 1985) 53
Sireci v. State,

399 So. 2d 964 (Fla. 1981) 37, 39
Smith v. lllinois,

469 U. S. 91 (1984) 32

Sochor v. Florida,
504 U.S. 527 (1992) 72, 73, 76

Sol azar v. State,
852 P.2d 729 (Gkla. Cr. 1993) 81, 82

Songer v. State,
544 So. 2d 1010 (Fla. 1989) 90

State v. Di@uilio,
491 So. 2d 1129 (Fla. 1986) 61, 63, 79, 90

State v. D xon,
283 So. 2d 1 (Fla. 1973),
cert. denied sub. nom, 416 U S. 943 (1974) 73, 90, 105




TABLE OF Cl TATI ONS (conti nued)

State v. Law,
559 So. 2d 187 (Fla. 1989)

State v. Lee,
531 So. 2d 133 (Fla. 1988)

State v. Rowell,
476 So. 2d 149 (Fla. 1985)

State v. Thornton,
491 So. 2d 1143 (Fla. 1986)

State v. Weel er,
468 So. 2d 978 (Fla. 1985)

Stewart v. State,
51 So. 2d 494 (Fla. 1951)

Stewart v. State,
588 So. 2d 972 (Fla. 1991)

Stringer v. Black,

503 U.S. ___, 112 S.Ct. 1130, 117 L.Ed. 2d 367 (1992)

Taylor v. State,
583 So. 2d 323 (Fla. 1991)

Terry v. State,
668 So. 2d 954 (Fla. 1996)

Thonpson v. Wi nwi ght,
601 F.2d 768 (5th Cr. 1979)

Thonpson v. State,
647 So. 2d 824 (Fla. 1994)

Ti bbs v. State,
397 So. 2d 1120 (Fla. 1981)

Towne v. Dugger,
899 F.2d 1104 (11th Gr.),
cert. denied, 498 U. S. 991 (1990)

Traylor v. State,
596 So. 2d 957 (Fla. 1992)

Wade v. State,
586 So. 2d 1200 (Fla. 1st DCA 1991)

Xi

38,

46, 50,

36,

36,

26,

39

63

32

54

61

62

95

59

62

96

32

98

37

32

33

69



TABLE OF Cl TATI ONS (conti nued)

VWite v. State,
616 So. 2d 21 (Fla. 1993)

OTHER AUTHORI TI ES

§ 90.601, Fla. Stat. (1995)

§ 775.082(1), Fla. Stat. (1995)

§ 782.04 (2), Fla. Stat. (1995)

§ 901.245, Fla. Stat. (1995)

§ 921.121(5)(h), Fla. Stat. (1995)

98

70
81
38
35
72



TABLE OF Cl TATI ONS (conti nued)

PRELI M NARY STATEMENT

Robert Hawk, the defendant in this case, is legally deaf, as
were the victinms. Licensed interpreters signed at trial for Hawk
and for the witness who were deaf. (15/15) The sign | anguage
interpreters were Sonny Searles, Elizabeth MIIikin, Josephine
Corrick and Hank Rei del berger. (15/30)

References to the record on appeal in this case will be nmade
to the volune nunber, followed by a slash and the page nunber or
nunbers (Vol/page). References to the Suppl enental Record wll
be referenced by the letters "SR " followed by a slash and the
page nunber or nunbers.

Vol umes 1 through 9 contain pl eadi ngs, depositions and court
docunents. Volunme 10 contains the witten sentencing order and
other trial docunents, and the Notice of Appeal and other appel-
| ate docunents. (10/1663-1804) The allocution hearing, sentenc-
ing hearing, and notion for new trial hearing are contained in
Vol une 11. (11/1805-1917) The exhibits and exhibit lists are in
Vol unmes 1 through 14. (12-14/1918-61) Voir dire is contained in
Vol unes 15 and 16. (15-16/1-343) The guilt phase of the trial is
in Volunmes 17 through 22, and the penalty phase in Vol une 23.

The Suppl enental Record contains the pretrial suppression hearing
and a very short penalty phase hearing.

The issues in this brief are arranged in approximte chrono-

| ogi cal order, as they are best understood by this arrangenent.



TABLE OF Cl TATI ONS (conti nued)

The order of the issues in no way indicates undersigned counsel's

opinion as to the relative nerits of the issues.
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STATEMENT OF THE CASE

Appel I ant, Robert T. Hawk, was indicted by a Pinellas County
grand jury on March 2, 1993, for the first-degree nurder of Betty
Gray. He was also charged with the attenpted nmurder of her
husband, Matthew Gray. (1/6-7) The crinmes allegedly occurred on
or between the 18th and 19th of February, 1993.

Hawk was tried by jury January 16 through January 20, 1996,
and found guilty as charged. (22/1266) Penalty phase was held
January 23, 1996. (23/1335-1420) The jury recommended death by
an eight to four vote. (10/1710, 23/1409)

At the March 29, 1996, sentencing, the trial court sentenced
Hawk to death as to the first-degree nurder. (10/1707-09, 1714,
11/1878) H's witten sentencing order was filed contenporane-
ously. (10/1710-14) He adjudicated Hawk guilty of attenpted
first-degree murder and sentenced himto a consecutive term of
thirty years. The departure was based on "the hei nous nature of
the offense and the concurrent nurder in the first degree.”
(11/1869-70, 1878)

The judge al so found that Hawk had violated his probation
and adjudicated himguilty of carnal intercourse with a m nor,
and burglary. He term nated Hawk's probation, and sentenced him
in accordance with the sentencing guidelines, to five-and-a-half
years in prison for each offense, to run concurrently. (11/1867-

69)
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Motion for New Trial was denied at a hearing held May 3,
1996. (11/1805-1917) Notice of Appeal to this Court was filed
May 17, 1996. (10/1764) The Public Defender for the Tenth
Judicial Grcuit was appoi nted by anended order on May 29, 1996.
(10/ 1778)
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STATEMENT OF THE FACTS

STATE' S CASE

Beth Teas, age 16, |lived next door to Matthew and Betty
Gray, an ol der couple, both of whomwere hearing inpaired. Beth
was at hone al one on Friday, February 19, 1993. (18/532-33) At
11: 00 that norning, soneone knocked on her door. She | ooked
t hrough t he peephol e and, because she did not know the "guy" at
the door, did not answer. (18/534, 537) She saw the nman go to
t he back door of the Gays' house and enter w thout knocking.
She noticed that the back screen was | eani ng agai nst the G ays'
house on the ground bel ow the wi ndow. She call ed her father, who
called the police. (18/535, 537)

Several mnutes later, Beth saw the man wal k out of the
Grays' house wth a towel in his right hand. The towel appeared
to be draped over an object in his hand. He got into the G ays'
car, and drove away. (18/526, 46-47) Beth Teas net with the
detectives. She and an artist drew a conposite. (18/539) In
court, Beth identified Hawk as the man she had seen enter the
Grays' house. (18/537)

Deputy John Jewett, Pinellas County Sheriff's Departnent,
was di spatched to the Gays' house on February 19, 1993, to
investigate a reported burglary. (18/566) He noticed that one of
the jalousie wi ndows by the deadbolt in the back door had been
renoved. The kitchen w ndow next to the door had a screen out of

it. The screen was | eaning agai nst the w ndow, which was slightly

5
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open with a curtain caught in it. The rear door was not | ocked.
| nsi de, Deputy Jewett noticed that the garage door was ajar. The
garage and living room area appeared to be in order. The front
door had a deadbolt with keys init. It was |ocked. (18/568-70)

As he proceeded down the hall toward the bedroons, he saw
hair sticking out of the northeast bedroom right by the doorway.
He heard very | abored breathing. He then saw Ms. Gay's body on
the floor of the northeast bedroom She had nassive trauma over
her left eye and dried blood on her face. She was |ying on her
back with her legs apart, with panties and a "Depends" pad at her
feet. Jewett checked but found no pul se. (18/571)

The door to the opposite, or northwest, bedroomwas cl osed.
As Jewett pushed it open, he saw M. Gay on the bed, with
massive trauma to his head. He immediately called for assis-
tance. (18/571-72) The paranedics arrived shortly. Ms. Gay
was pronounced dead at the scene. M. Gray was transported to
Bayfront Medical Center in St. Petersburg by "Bayflite" helicop-
ter. (18/572-73)

Sergeant Stephanie Canpbell, Pinellas County Sheriff's
Department, |ooked for noney in the Gays' wallets and throughout
t he house but was unable to find any, except for sonme coins in a
desk in M. Gay's bedroom (18/602-03) They found a screwdriver
under the desk, and pry marks on top of the desk, but no nurder
weapon or tools with blood on them (18/605-06) She was unable

to determ ne that anything was renoved fromthe house. (18/621)
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Deputy Kennet h Kanoski went to Bayfront Medical Center to
contact M. Gray, age 63, who had been "Bayflited" there. Wen
Kanoski arrived, Gray was incoherent. (19/654, 656-58) He was
schedul ed for surgery later in the day. (19/663) Kanoski was
advi sed that the Grays' vehicle had been | ocated behind a group
of strip stores less than two bl ocks fromthe Gays' house He
was assigned to surveillance of the vehicle in case soneone
returned to get it. (19/663-64) A couple hours later, the
vehicle was towed and entered into evidence..! (19/665-68)

Dr. Robert Davis, associate nedical exam ner, responded to
the scene of the homcide at 8:30 p.m on Friday, February 19,
1993. (20/800) The house had no heat or air conditioning. Ms.
Gray's body was cold, and full rigor nortis was present, indicat-
ing that she had been dead for at |least 12 to 14 hours, but not
nmore than 24 hours. (20/808-09) Thus, Ms. Gay died between
9: 00 the previous evening (Thursday) and 9:00 that norning
(Friday). (20/810)

The autopsy showed that Ms. Gay was five feet, five inches
tall, and weighed 198 pounds. She was sixty years old. (20/811)
The cause of her death was nmassive blunt force injury to her
head. (20/814) The pattern of blood in the lungs indicated that
Ms. Gray may have taken three or four breaths. (20/823-24, 828)

! Detective Madden | ocated the vehicle at the Convenient
Food Mart about 5:45 p.m a five mnute wal k from Robert Hawk's
house. (20/891-92) The Grays lived just a few m nutes from Hawk.
(20/ 894)
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Dr. Davis could not determ ne the sequence of the head wounds.
Once the injury to the left side of her head occurred, the victim
woul d have been i medi ately unconsci ous, and death woul d have
occurred within several seconds. (20/827)

The prosecutor also showed Dr. Davis photographs of M.

Gray, whom he had not examined. Dr. Davis again found non-
specific crescent shaped wounds. (20/821-22) He said that the
wounds were consistent with the same weapon being used on both
victins.

The prosecutor inquired about a bruise on the left side of
Ms. Gay's wist. Dr. Davis said that the wound' s | ocation was
consistent wth being a defensive wound, but he had a probl em
with the age of the bruise. Although he could not rule out the
possibility that this was a defensive wound, he found indications
that it was an older bruise. He said it was very difficult to
age bruises; thus, he could not be certain whether this bruise
was old or new It |ooked older than the head injuries. (20/814-
21, 828)

Alyce Fredericks positively identified a latent print taken
fromthe Grays' kitchen wi ndow as Robert Hawk's right thunb
print. She identified Hawk's left palmprint as the print found
on the driver's side w ndow of Grays' car. It is inpossible to
tell when a fingerprint was nmade. She found prints in the Gay's
house that were not nmade by anyone with known prints. (20/847,

857, 859-61)
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M chael Madden, Pinellas County Sheriff's Departnent, was
assi gned case agent. (20/885-86) Anong other things, he observed
a shoe print on Betty Gray's bed. (20/889) Daniel Attenberger,
supervi sory agent for the FBI, exam ned Hawk's | eft shoe and
conparing it to the shoe print left on Ms. Gay's bed. He
concl uded that Hawk's shoe nade the inpression. (21/1083-91)

Khoa Nguyen, 18, was a neighbor of the Grays. 1In the early
nmor ni ng hours of Friday, February 19, 1993, he and a friend were
sitting in the car talking. The car was parked between his house
the Grays' house. They saw Robert Hawk wal k past their car.
(20/474) About an hour |ater, soneone started and restarted the
car, making a grinding noise. Nguyen turned and saw soneone back
up and drive away, but could not see who was driving. (20/478-79)

Luis Valles, age 23 and hearing inpaired, knew Hawk from
hi gh school and the Florida School for the Deaf. (17/415-17)
Since he had been attending St. Petersburg Junior College, he
just saw Hawk occasionally. On February 18th, Hawk showed up at
hi s apartnent unexpectedly, sonetinme after mdnight. (17/418) He
seened nervous and jittery. Hawk told himthat he "bl ew away
people,"” and that he "killed a couple of people.” 1In sign
| anguage, Hawk pointed his hand in a gesture like he was firing a
gun. \When Valles did not believe him Hawk showed Val |l es sone
bl ood on the wists of his sweater. Valles thought Hawk was
intoxicated at the tinme because his eyes were red and his breath

snel l ed of alcohol. (17/425) He admtted they all got drunk
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every tinme they "partied." (17/426)

Late in the afternoon of the foll ow ng day, Luis Valles saw
news of the crime, including a conposite of the suspect. He
contacted Crine Stoppers and a detective at the Pinellas County
Sheriff's Departnment. (19/731-38) Thomas Kl ein received the cal
fromLuis Valles at 7:36 Friday evening, by TDD phone.? (19/739-
44) Billy Theiss, 27 and hearing-inpaired, still lived with
his nother at the tinme of the trial. (17/507) He recalled that
Robert Hawk came to his house and told himthat he had a new car
whi ch his father bought for him Billy went for a ride with Hawk
in the car. (17/512-13) Hawk showed hima wad of noney.

(17/ 515)

At the tinme of the trial, Billy's brother, Mtthew Theiss,
22, had been incarcerated at Lancaster Correctional Institute for
si x nmonths, serving a 25-nonth sentence for twelve felonies.
(17/487-89) He knew Hawk t hrough his brother, Billy. Because of
Billy, Matthew had | earned to comuni cate in sign |anguage.
(17/489-90)

At the tinme of the homcide, Matthew was living with his
nmot her and brother. At 1:00 or 1:30 a.m on February 19, 1993,
Hawk arrived at their house in a blue Cavalier. (17/492) He told
Theiss that his father was buying the car for him Al though Hawk

usual ly had bad breath and did not take care of hinself very

2 TDD phone is a special telephone for deaf persons.
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wel |, he was cl ean, had shaved and was weari ng deodorant.

(17/ 494- 95)

Al t hough Matthew recogni zed Hawk fromthe police sketch, he did
not call the police, but waited to see what woul d happen.

(17/ 496- 98)

Benjam n Vieczorek, age 18, testified that Hawk |ived with
his famly for about four nonths. H s famly consisted of his
not her and his brother, Daniel. (17/435-38) On the evening of
February 18, 1993, he and a couple friends were at his hone when
Bobby Hawk showed up. Bobby seened "kind of sketchy" and "wasn't
hinself." He told Vieczorek that he shot soneone. Vieczorek
t hought Hawk was j oki ng. Wen Hawk di spl ayed bl ood on his wists
and bl ood splatter on his chest, Vieczorek was shocked. (17/438)
Jimry Pal mer, age 17, was one of the boys who was visiting
Benjam n Vieczorek that night. (17/447-48) He agreed that Hawk
seened nervous and rel ated the same information as Benjam n.

(17/ 450)

Ms. Robin Vieczorek testified that Hawk was |ike a son to
her. (17/461) One night when she arrived honme from work, Bobby
was there with her sons. (17/464, 468) He wanted her to see his
car. The car was a grayish-bluish sedan. Hawk said his nother
bought the car for him (17/465-68)

Ri cki e Brooks saw Robert Hawk on Friday, February 19th, at
Tanpa Techni cal where he went to school. Bobby was driving a blue

Cavalier. He said he father gave it to him (19/728-29)

11
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Denni s Copenhaver, age 23, knew Robert Hawk from Sout hl and
Rol | er Pal ace, a skating rink owned by Hawk's parents. (19/746-
47) He renenbered seeing Hawk at the skating rink about the tine
of the homcide. Hawk told himthat a couple people in his
nei ghbor hood got killed, and that they got hit with a hamrer.
Copenhaver did not believe Hawk because he was known for telling
stories. (19/749)

CGerri Shillito, concession manager and cashier at Southl and,
had wor ked for Bobby Hawk's parents, Pat and 3 enn Sarley, for
al nost ten years. She and Bobby Hawk were very close friends.
She was wor ki ng on Thursday, February 18, 1993, at the all-night
skate. Al though Bobby usually attended the all-night skates, she
did not see himthere that night. The follow ng night, Bobby was
there. He was very nervous. Usually he was a "happy-go-I|ucky
dude." Rather than skating with the other kids, he stayed in the
DJ booth with her. He was very serious. (19/758-62) At 11:00
p.m, he asked her to go with himto his parents' private office
and to turn on the news. Bobby told her that soneone had been
murdered in his neighborhood. (19/763)

Debbi e Thomas, age 24 and hearing inpaired, knew Robert Hawk
t hrough her boyfriend Christopher ("Kit") Cenents, 23, who was
al so hearing inpaired. (17/387-89) Thomas said she and Hawk were
very close; he was like a brother to her, and visited her hone
every day. (17/389) Over defense objection (17/391), she

testified that, about three days before the crine occurred, Hawk

12
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said he could "hit old people,” that he could "fuck themup," and
that he could "beat up old people.” (17/394) Her boyfriend knew
Hawk fromthe skating rink, and also fromthe school for the deaf
in St. Augustine. (17/408) denents also heard Hawk's comments
several days before the nurder. (17/411)

Late Friday afternoon, Detective Madden received information
t hat Robert Hawk was a suspect. (20/889) At 1:30 a.m the
follow ng norning, he and a sign |anguage interpreter, Nancy
Freel and, arrived at Hawk's home. Hawk was at hone by hinself,
and agreed to acconpany themto the sheriff's office to talk to
him (20/902)

After Hawk was taken to the sheriff's office, Deputy Kanosk
secured the residence and awaited the return of Hawk's parents.
They returned at 2:55 a.m (91/670) Wile at Hawk's residence,
Kanoski had a phone conversation with an attorney contacted by
Hawk's parents. At 3:25 a.m, he relayed to Sergeant Ri ng that
the attorney wi shed that the defendant not talk to anyone.
(19/681)

Madden, Freeland and Hawk arrived at the sheriff's office
shortly after 2:00 a.m on February 20, 1993. The interview
began at 2:25 a.m (20/903) An audi otape of Hawk's statenent,
interpreted by Nancy Freel and, was played for the jury. (20/907)
Madden first read Hawk his rights. (20/907-08) Wen Madden asked
if Hawk would talk to him about the incident in his neighborhood,
Hawk said he had "no idea about it." After Madden asked him

13
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several tinmes if he would answer questions about it, Hawk finally
agreed to do so. (20/909) (See Issue |, infra.)

Hawk first told Detective Madden that he was with Billy
Thei ss and M ssy Noon at their house on Thursday ni ght from 5: 30
or 6:00 until 12:30 when he went to bed. (20/912) On Friday, he
wal ked to the honme of Billy Theiss who owed hi mnoney. Billy was
not at honme. That evening he went skating. (20/913-14)

Hawk said he had a noped and had not driven a car for a |long
time. (20/915) He said he knew a deaf couple in his nei ghborhood
but had not seen them for one-and-a-half years. He admtted that
he had wal ked by their house on Friday norning while taking a
shortcut to the Theiss house, but denied going in. (20/916-17)

He rang the doorbell at the house next to the Gays' but no one
answered. He wanted to ask where the Gays' car was. (20/920)

When Det ective Madden confronted Hawk with Beth Teas
statenent, and told himthat many of his deaf friends saw himin
the Grays' car and sone of themcalled in to report that he had
tal ked to them about killing "these people,” Hawk said he had "no
i dea." When Madden told himthat "Billy" took a ride in the car,
and asked hi m how he got the car, Hawk said he just got the keys.
On Friday afternoon, he knocked on the door and no one answer ed.
He thought sonething was wong. He found the back door open and
saw bl ood "all over" and was shocked. He took the car. (20/923-
24)

Hawk adm tted that he took the car and went to Billy's on

14
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Thur sday night. Wen Madden accused himof |ying, Hawk said he
was afraid because he knew "these people were -- " Madden then
asked himwhy his fingerprints were on the wi ndow that he clinbed
through to get in the house. Hawk then told Madden he just
opened the wi ndow. The keys were in the front door. (20/927)
When Madden suggested that on Thursday ni ght Hawk went
t hrough the wi ndow and killed the woman, Hawk said that: "The
| ady was | aying there on her back, on the floor by the bed. | saw
her." When Madden rem nded himthat Billy saw himin the car
Thursday night, he said it was Friday afternoon. Wen Madden
said that Billy saw hi m Thursday night and went for a ride with
hi muntil about 2:00 a.m, Hawk said, "That's right." (20/929)
Upon further confrontati on by Madden, Hawk said that the house
was open on Thursday.® He pushed up the wi ndow by the kitchen
but did not go in because the door was open. He saw Ms. G ay
fromthe hallway. M. Gay was on the bed in another room
(20/930-31) Madden then told Hawk that he was going to be
charged with "their nmurder." (20/931)
Charles F. Edel, Broward County Sheriff's Ofice, testified

as an expert in blood stain identification and interpretation.

3 Hawk seened confused about the day of the week that the
events occurred. (20/924, 926) Because the interview took place
during the night followng the homcides, it is hard to
under st and why Hawk was confused unless he did not understand the
guestions or was intoxicated. Hawk's statenents were not al ways
in response to the questions. For exanple, when Madden asked,
"What ki nd of shoes are those?", Hawk responded, "On the
weekend?" (20/918)
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(20/957 -66, 974) He went to the G ays' honme to | ook for bl ood
stains by using the chemcal "Lumnol." (21/977-80) By use of a
phot ograph of Ms. Gray's body at the scene, he determi ned that a
left palmprint was | ocated six to eight inches from her head
area. (21/984-85) She was on the bed at the tine of the primry
bl oodshed. (21/987) In his opinion, the weapon was a cl aw hammer.
(21/1006)

Speci al Agent M chael Malone, FBI hair and fiber expert,
exam ned a hair found in Betty Gay's eye. He opined that it had
been forcibly renoved. Although it was consistent with Hawk's
hair, hair identification is not an exact science. (21/1048)
Additionally, the hair could have been transferred fromthe head
itself, or fromclothing or another itemto which it had been

transferred earlier. (21/1004-05)

DEFENSE CASE

After the judge denied the defense notion for judgnent of
acquittal (21/1093), Robert Hawk testified, through an
interpreter. (21/1094) He said that he was nineteen years old at
the time of the offense. He was not sure how much school ing he
had had but thought maybe 11th grade. He went to speci al
schools. He could not renenber how | ong he had been deaf but
knew it was caused by neningitis when he was about two-and-a-half
years old. He said he did not read lips very well, but if the

speaker were close to himand spoke slowy, he could understand.
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Ceneral ly, when he reads |ips, he understands about 25 percent.
(21/ 1095-97)

Hawk said that he learned to know the G ays when he was nine
years old. Over several years he hel ped at their house by
pai nti ng and nowi ng the grass, fromwhen he was about nine to
thirteen. He had problens with them because the Grays sexually
abused him*

Bobby expl ai ned that, when he went to their house and tal ked
awhi |l e, the Grays showed him X-rated novies of sex with children.
When the novies ended, they put himin the bedroomand Betty G ay
took her clothes off and "put her hand on [her] vagi na and noved
it back and forth and played with [his] penis.” He sucked on her
breasts. Later, Matthew Gray undressed and joined them He put
hi s hand on Bobby's penis and noved it back and forth. He tried
to put Bobby's nouth on his penis but Bobby did not renmenber
whet her that happened. (21/1102) Bobby said these things
happened about ten tinmes or nore, but that he did not tell anyone

because he was afraid. The Grays told himthat, if he every told

4 At this point, the prosecutor objected and, when asked
the grounds, said, "It's just outrageous." The judge overrul ed
his objection. Defense counsel then asked the judge to instruct
the jury to disregard the prosecutor's conment and to instruct

the prosecutor to stop the sarcastic glances as well. The judge
told the jury to disregard the comments of [both] counsel.
(21/1098-99) (See Issue Ill, infra) The judge overrul ed the

prosecutor's rel evancy objection after Hawk's counsel expl ai ned
that the testinony was relevant to the i ssues of second-degree
murder and intent, and showed the relationship between Hawk and
the Grays. (21/1101-02)
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anyone, they would hurt or maybe kill himto prevent "whatever."
(21/1103)

Bobby testified further that he did not renenber what
happened February 18, 1993. He was not working at the time.%> He
stayed home, watched TV, and worked with his hands fixing things.
He was drinking and using drugs a |ot, because he was an
al coholic. At that time he was drinking two quarts of beer,
using LSD twi ce and pot fifteen tines each day. (21/1104) He did
not renmenber going to M. and Ms. Gay's house on February 18th
or 19th of 1993. He did not renmenber anything about that tinme
because he was constantly high and drunk. He first said he did
not talk to Detective Madden, but then said he renenbered talking
to himwth Ms. Freeland as an interpreter. He said he was high
or on drugs then and did not renenber what he told them
(21/1106) He did not remenber driving the Gays' car to his
friends' houses. (21/1122)

On cross-exam nation, Hawk said he did not conplain of the
sexual abuse because he was afraid. The prosecutor then asked,
"And the first tine you are conplaining is when you are facing a
charge of first degree nurder for the death of Betty Gray. 1Isn't
that true?" Hawk said yes. (21/1110-13)

The prosecutor asked Bobby if the Grays were in their

fifties when the sexual abuse occurred. He did not know.

> He later said that he received SSI fromthe governnent,
apparently because he was deaf. (21/1111)
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(21/1109) Upon further questioning by the prosecutor, Hawk said
he had no idea how old the Grays were at the tine of the nurder.
He finally said that it seened like they were in their forties.®
(21/1110) He said that, although he did not renenber the events,
Madden tol d hi mwhat he had done. He becane aware that he had

been arrested and charged with nurder when he saw it on the news.

(21/1117- 18)

STATE' S REBUTTAL TESTI MONY

On rebuttal, the State recall ed Detective Madden who
testified that he did not find X-rated videos in the Gays'
house, although they did have several videos. (22/1140-41) He
testified further that, when he questioned Robert Hawk, Hawk
never nentioned that the Gays forced himto watch X-rated
films.” Had Hawk so indicated, he woul d probably have
inventoried the videos in the Grays' house to determne if any
were adult novies. (22/1144) He said Hawk did not nade any
al l egations of sexual abuse by the Gays. (22/1148)

Madden al so testified that, when he encountered Hawk at his
home, and when he took Hawk's statenment at the sheriff's office,

Hawk was wal ki ng fine. Madden did not snell al cohol or see any

6 The Grays were actually in their sixties. Hawk's
inability to assess age within two decades suggests a reasoning
probl em

" The defense objected and noved for a mistrial because
Madden's testinony violated Hawk's right to remain silent. (22/
1142) (See Issue IIl, infra.)
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sign that Hawk was intoxicated or on drugs. (22/1144-46) He
admtted Hawk said he did not know what was goi ng on. (22/1150)

Nancy Freeland testified that she is an interpreter for the
Deaf Service Center, and had interpreted for Bobby Hawk before.
(22/ 1151, 1155) When she interpreted for himon the night of his
arrest and during his statenent to Detective Madden, she noticed
not hi ng that woul d indicate that Hawk was intoxicated or had any
probl em functioning. (22/1156-57)

The State then called Matthew G ay, over defense objection
that he had not been qualified as to conpetency. (22/1138, 1161-
62) \Wen asked whether he ever sexually nol ested Robert Hawk,
Gray said, through an interpreter, "No, no, no." He was asked
not hi ng nore and the defense did not cross-exam ne. (22/1163)
Gray was the last witness that the jury saw prior to rendering

its verdict.

PENALTY PHASE

Hawk's nother, Patricia Sarley, testified that her son was
born in Tall ahassee on July 31, 1973. (23/1345) She gave birth
t o Bobby when she was only sixteen. H's father, Robert Hawk, was
ei ghteen when they were married, at which tinme she was pregnant
wi th Bobby. They noved to New Jersey because Hawk's fat her
wanted to nove around and find different jobs. He did "[a]bout
anything he could do," mainly labor. (23/1346) Most of the tine

they were on welfare and lived wth different acquai ntances.

20



TABLE OF Cl TATI ONS (conti nued)

(23/1347)

They first noved to Hi awat ha, New Jersey. About six nonths
| ater they noved to Newark because they could no |onger stay with
the famly they were living with. The next famly had a smal
apartnment with seven people living init. Bobby's father had net
the man at work and they noved in with his famly. She thought
they were still on welfare. Her husband worked in a nachine
shop.

They stayed in Newark for six to eight nonths. (23/1347-48)

The Hawks then noved to Chillicothe, Mssouri, which was M.
Hawk' s honetown. He got work with the railroad. They stayed
there another six to eight nonths, then traveled to Sal em
Oregon, acconpani ed by her husband's brother, his girlfriend, and
their three children. (23/1348) This tinme they noved because M.
Hawk |iked to nove around and find different places to |ive.
(23/1349)

In Salem they net a couple who were generous enough to |et
all eight of themlive with themin an apartnment. They stayed in
Oregon about eight nonths. M. Hawk worked as a roofer. His
w fe never found a job. She took care of Bobby. (23/1350)

They departed Sal em headed for Mam , Florida. They drove
to Tal |l ahassee where she and Bobby remained with her father while
Bobby's father and the man who was with them continued to Mam .
Bobby' s father thought he had a job waiting there, but did not.

(23/1350) Bobby and his nother stayed in Tall ahassee about two
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weeks or a nonth. They then noved back to M ssouri because they
had no where else to go. They first lived in the basenent of M.
Hawk's sister-in-law s house. They lived there a couple nonths,
then nmoved to Chicago in the wnter of 1975. They lived in an
apartnment with people from Tal |l ahassee. (23/1350-1353)

At age three, Bobby becane ill with spinal neningitis. He
was hospitalized for thirteen days. Wile in the hospital, he
"went back to being a baby.” He was bottle fed and back on
di apers. Once the disease was under control, he returned hone.
She noticed that Bobby was not responding when she called him so
took himback to All Children's Hospital in Chicago. He was
totally deaf in his right ear and 95 percent deaf in his left
ear. (23/1353)

M. Hawk was unabl e to handl e Bobby's deafness. He would
hit Bobby on the head with a ring he wore, yell at him and throw
himin his bedroom Finally, she could not handle his treatnent
of Bobby anynore, so |left himwhen Bobby was four-and-a-half.

She found an apartnment in a little better nei ghborhood in
Chi cago. She and Bobby were on public assistance and received
food stanps. Two nonths later, M. Hawk | ocated them abducted
Bobby, and took himback to his hometown in M ssouri. Since that
time, Bobby has had no contact wth his natural father. (23/1353-
54)

Ms. Sarley's circunmstances inproved i mensely after she

"got rid of a deadbeat father." At tinmes, she was able to work,
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al though it was still hard to make ends neet. Her nother, who
lived in Chicago, cared for Bobby on weekends so she could work
overtinme. Ms. Sarley and Bobby stayed in Chicago for seven
years. She took classes at the hospital to learn to cope with a
deaf child. At that tinme she was twenty and twenty-one.
(23/1355) Although Bobby participated in a counseling program at
school, he had continual behavioral problens. (23/1156)

In 1982, Ms. Sarley married her current husband, 4 enn
Sarley. She met M. Sarley in Chicago and they noved to Pinellas
County, Florida, together. At first, they thought the nove had
hel ped Bobby, but then his behavior problens reoccurred. They
sought counseling but eventually he was expelled from Mrgan
Fitzgerald School for the last tine. They enrolled himin the
Fl orida School for the Deaf and Blind in St. Augustine, where he
stayed for two-and-a-half years. (23/1156-58)

Bobby then returned hone and lived with his nother and step-
father. They always loved him Ms. Sarley said she did not
bel i eve Bobby ever matured. He always had a hard tine and never
accepted being deaf. Wen he was sixteen, he began to have a
probl em w th al cohol and drugs. They had trouble getting himto
work, go to school, or learn a trade. Although he would agree to
do so, he had an attention span of about thirty m nutes so would
quit after awhile. He never learned a skill. After Bobby
returned home, he did not mature at all. (23/1358-59)

On the night that M. and Ms. Gray were attacked, the
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Sarleys went to the airport to nmeet friends. Bobby badly wanted
to go with thembut they did not have roomin the car. He was
"real mad" at her because she would not |et himgo. They
returned about 2:30 in the norning. They had drinks at the
airport. Wen they returned home, every light in the house was
on and the door was open. Bobby returned at about 2:45 a.m

Ms. Sarley could not tell whether he had been drinking because
she was so drunk herself. (23/1361)

Ms. Sarley asked the jury not to give Bobby the death
penalty. (23/1362) Hawk's aunt, Linda O aypool, had al so seen
sonme good in her nephew and | oved him (23/1343-44) Pursuant to
stipul ati on between counsel, defense counsel read letters from
Hawk' s st ep-paternal grandparents. They pointed out that Bobby
had problenms with his deafness; that he had al ways had nent al
probl ens; and that his nother was very young then and did not

know how to get proper treatnment for his problens. (23/1364-65)

SENTENCI NG HEARI NG
Dr. Robert Berland, forensic psychol ogist, testified for the
first tinme at the sentencing hearing. (11/1809-35) His
eval uati on of Robert Hawk was interrupted when plea negotiations
commenced. After the negotiations were unsuccessful, his sign
interpreter was hospitalized. By the tine the interpreter
returned to work, the public defender was no | onger involved in

the case and Berland's invol venent ended. Berland perforned
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psychol ogi cal testing, including the MWI and the Wechsl er Adult
Intelligence Scale, a standardized intelligence neasure which is
extrenely reliable in show ng brain damage. (11/1814-15, 1823)

Dr. Berland saw Hawk in October, 1993. He adm nistered the
MWl orally, using a sign interpreter to be certain that Hawk
understood the questions. The test profile indicated that it was
not faked. Hawk's score was in the range typical of soneone with
an active psychosis. (11/1821) It evidenced del usi onal paranoid
t hi nki ng and schi zophrenia with hall uci nati ons.

H s mania score was extrenely high. 1In fact, Dr. Berland
said that Hawk had very unusual profile because he had never seen
anyone score that high on the mania scale. This is inportant
because the mania adds fuel to the patient's disturbance and
increases the likelihood that he will act on his bizarre or
aggressive inpulses. Sonmeone with that much mania is al nost
certain to feel so nuch pressure he would not be able to resist
acting on his inpulses. Hawk's profile was very energi zed and
di sturbed. (11/1822)

The MWPI profile reflected a biologically determ ned nental
illness associated with a defect in brain functioning. Because
he becane deaf as a result of spinal neningitis, which causes
brai n damage, Hawk's brain inpairnment seens to have resulted from
that. He would react well to a structured environnent. (11/1822-
23)

The Wechsler Intelligence Scale, adm nistered in June of

25



TABLE OF Cl TATI ONS (conti nued)

1994, indicated a | ow score in conmuni cati ons whi ch Berl and
believed to result fromHawk's |ack of intelligence rather than
because he did not understand the questions. Hi s score on the
digit span subtests showed brain injury in the left and right

hem spheres, especially in the left. H's subtest scores varied
significantly. If all of his scores were at the |evel of the

| owest -- conprehension, Hawk's 1Q would be 71 (nearly retarded).
If all of his scores were at the | evel of the highest, his IQ
woul d be 138 (superior). This difference of four standard
deviations is clinically and dramatically significant, reflecting
damage to brain tissue. (11/1826-29)

Al though Dr. Berland did not interview Hawk concerning the
hom ci de or his drug use, he said that al cohol and ot her drugs
generally tended to exacerbate or intensify nmental illness. He
had no information from which to determ ne whet her Hawk's
existing nmental illness was exacerbated mldly at the tine of the
of fense or whether he becane "floridly and uncontroll ably
psychoti c" because of drug and al cohol use. (11/1831) His
actions followng the crine did not indicate that he did not have
the nmental illness, but that he was able to hide the synptons.
(11/1833)

Hawk's nother, Ms. Sarley, testified that her son was first
eval uated at the age of five because HRS was called in because
Bobby was bruised fromdiscipline. He was having trouble in

school and had started a fire at a sorority house. (11/1837) HRS
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determ ned that Bobby was severely enotionally disturbed and
needed psychol ogi cal help. He received psychiatric help once or
twce a week for several years. When they noved to Florida, the
counsel i ng was di scontinued due to a |ack of funds. (11/1838)
Later, while attending the Florida School for the Deaf and Blind,
Bobby saw a psychol ogi st affiliated with the school. (11/1839)
When he returned to the Pinellas County school system at age
fifteen, he was eval uated and had counseling at school. The
counsel or said he was severely enotionally disturbed. (11/1840-
41)

Ms. Sarley said that society does not accept the deaf or
the nentally ill. Bobby is a product of society, not a cold-
bl ooded killer. She said that Bobby nmade a m stake he can never
repay and that we are all the victins. Hawk's aunt noted that,
al though their famly commtted no crinme, they were being
puni shed. She said she | oved Hawk; that he did not know the
beauty of life; and that he needed hel p. (11/1841-43)

Def ense counsel read a statenent by Robert Hawk. (11/1849-
50) He apol ogi zed for what happened and asked the court to
forgive him He said he would becone a good man and "gi ve good
life to victinms for what he owes.” He wote that he was drunk
and drugged; was wong not to help the victins; and had nental
problens. The letter was difficult to understand because of the
granmmati cal probl ens.

At sentencing, March 29, 1996, the trial judge departed from
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the gui delines and sentenced Hawk to 30 years for the attenpted
mur der of Matthew Gray. (11/1869-70) He sentenced Hawk to death
for the nurder of Betty Gay. (11/1870-78) In his sentencing
order, the court found that the aggravators outwei ghed the

mtigation. (10/1714) (See Issue |IX, infra.)
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SUMVARY OF THE ARGUMENT

This is not a death case. (lssue | X) The Appellant, Robert
Hawk, age ni neteen and deaf, for sone inexplicable reason entered
t he hone of an ol der deaf couple in his neighborhood, and
attacked themwith a blunt instrunment while they were in bed.

The wife, Betty Gay, died al nost imedi ately. Her husband,
Mat t hew Gray, survived the attack but, unfortunately, was
severely disabl ed.

Hawk has been profoundly deaf since age three, when he had
spinal meningitis. According to his forensic expert, Dr. Robert
Berl and, he was apparently also brain damaged as a result of his
illness. Hawk suffers del usional paranoid thinking and
schi zophrenia wi th hal | uci nati ons. Dr. Berland had never
seen anyone score as high as Hawk on the mania scale. Hawk's
profile was very energized and very disturbed. (11/1822) In
addition, he had a difficult childhood, continual problens in
school, and was al nost constantly in counseling. At age sixteen,
he began to abuse drugs and alcohol. He had a very short
attention span and could not hold a job. He received disability
income and lived wwth his parents. Wy Hawk commtted this
crime is unclear. He had no serious prior convictions. Although
he took the Grays' car and drove it around, he eventually
abandoned it nearby. He could not take it honme where he lived
with his parents. There was no proof that he took noney fromthe

G ays. He nust have known he woul d be caught because he drove
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the Grays' car around to show his friends; showed themthe bl ood
on his clothes, and told them he shot soneone.

When taken into custody a day |ater, Hawk was advi sed of his
Mranda rights. Through an interpreter, he nade statenents which
i ndi cated that he may not have understood his right to remain
silent; thus, the trial judge erred by failing to suppress his
statenments which, although not an adm ssion of guilt as to the
murder, were very incrimnating. (lssue |I) He eventually
admtted that he had seen the victins after they had been
attacked, and that he took their car and drove it around.

Al t hough Hawk had comented to a friend several days
earlier, that he could beat up old people, he nmade no prior
threats to rob or kill anyone. Because the State failed to prove
prenmedi ation or that Hawk comm tted the hom cide while engaged in
any felony, the conviction should only have been for second-
degree nurder, and second-degree attenpted nurder. (Issue Il)

Li kewi se, the trial court erred by finding that the nurder
was conmtted for pecuniary gain, because the State failed to
show t hat Hawk's notive was financial gain. (lssue VIII)

Al t hough the judge declined to find the nurder hei nous, atrocious
and cruel, as a matter of law, he instructed the jury on this
factor, over defense objection both as to the formof the
instruction and its applicability. (lIssues V and VI)

Addi tionally, he erroneously instructed on the pecuniary gain

factor (Issue VIII), and failed to instruct the jurors on the
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sentencing option of life wthout parole. (lIssue VII) These
errors contributed to the 8-4 death recommendati on, thus tainting
it and making it unreliable. The judge's consideration of the
pecuni ary gai n aggravator was error which generally requires
resentencing, but in this case requires that the sentence be
reduced to |life because only one aggravator renains, and the
mtigation, as noted above, was substantial.

Many of these errors were conpounded by the prosecutor's
continual m sconduct. He nmade inproper statenents and argunents
during voir dire, opening statenment, the defense case, and both
closing statenents. He described Hawk's testinony as

"outrageous,"” argued facts not supported by the evidence, nade a
"message to the deaf community” argunment, and described Hawk in
various derogatory ternms. The cunul ative prosecutori al

m sconduct, to which defense counsel objected repeatedly, was
reversible error. (lssue Ill)

The prosecutor's "outrageous" grounds for objection occurred
when Hawk testified that M. and Ms. Gray had sexual ly abused
hi m when he was ages nine through thirteen. Even though the
prosecutor had represented that he would not call M. Gay to
testify because of his health and communi cati on probl ens, he
called M. Gay to testify in rebuttal, only to deny the sexual
abuse. Over defense counsel's objection that Gray was not

conpetent to testify, the trial judge allowed the testinony

w t hout maki ng any conpetency inquiry, based only on the
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prosecutor's representation that G ay was conpetent. This was
extrenely prejudicial because M. Gray did not appear conpetent,
a court order finding himinconpetent was in effect, and the jury
was unfairly prejudiced by observing Gay's pathetic condition,
whi ch was not probative of Hawk's guilt.

If this case is not remanded for retrial on second-degree
mur der and second-degree attenpted nurder charges, the Court nust
vacate the death penalty and order the trial court to sentence
Hawk to life in prison. Because of the weighty mtigation and,
because only one aggravator is sustainable, this is clearly not a

deat h case. (Issue |IX)
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| SSUE |
THE TRI AL COURT ERRED BY DENYlI NG THE DEFENSE
MOTI ON TO SUPPRESS HAWK' S STATEMENTS TO LAW
ENFORCEMENT AS UNKNOW NG AND | NVOLUNTARY.
Before a defendant's statenment to | aw enforcenent may be
admtted into evidence, the State nust show that it was know ngly
and voluntarily given. Amends. IV, V, VI, & XIV, US. Const.; 88

9, 13, 16, Fla. Const.; see also Mranda v. Arizona, 384 U. S. 436

(1966); Traylor v. State, 596 So. 2d 957, 966 (Fla. 1992) (if the

suspect indicates in any nmanner that he or she does not want to
be interrogated, interrogation nust not begin or, if nust

i medi ately stop). It is unclear whether Robert Hawk, who is
prof oundly deaf, understood his rights and nade a know ng and
intelligent waiver.?

At Hawk's pretrial suppression hearing, Detective M chael
Madden, Pinellas County Sheriff's Ofice, testified that, when
Robert Hawk becane a suspect in the investigation of the death of
Betty Gray, he contacted Nancy Freeland, an interpreter fromthe
Deaf Service Center, who acconpanied himto Hawk's residence,
where he lived with his parents. They arrived at about 1:00
a.m, on February 20, 1993, slightly nore than 24 hours after the
hom cide. (SR 8-9) When Hawk answered the door, Madden asked

8 Defense counsel filed a pretrial Mtion to Suppress,
al l eging that Robert Hawk's statenents to | aw enforcenent were
involuntarily and illegally obtained in violation of sections 9,
13, and 16 of the Florida Constitution, and Anendnents |V, V, VI,
and XIV of the United States Constitution. (9/1502-03)
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him through the interpreter, if he would be willing to acconpany
themto the sheriff's office to talk about the investigation of
an incident hat happened in the nei ghborhood. Hawk said that he
woul d, but that he wanted to change his clothing first. They |et
themwait in the house while he changed, then acconpanied themto
the sheriff's office. Madden described Hawk as calmand willing
to cooperate; he did not appear to be under the influence of

al cohol . (SR/9-10)

At the police station, the audiotaped interview was
conducted through the interpreter. After about forty mnutes, it
was term nated because Hawk asked for an attorney. Hawk
initially denied having been in the Gay's hone, but |ater
admtted he had been in the house and had seen the two victins.
(SR/F15) He first stated that he had not driven a car for over a
year, but later admtted having taken and driven the G ays' car.
The portion of the interview, involving the Mranda warnings, was
as foll ows:

DETECTI VE MADDEN: |'m here to ask you sone

guestions about an incident that happened cl ose to your

house in reference for our case nunber 93-35227. Today

is February 20th, 1993, and the tine is approxi mtely

0225 hours. Before | ask you any questions, Robert,

|"mgoing to read you your rights. |If you have any

guestions, go ahead and ask, okay?

You understand that you have the right to remain
silent?

Has he responded?

THE | NTERPRETER:  Yes.
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DETECTI VE MADDEN: Anyt hing you say can and will be
used against you in a court of |aw

THE | NTERPRETER:  For what ?

DETECTI VE MADDEN: It says very sinply, anything you
say can and will be used against you in a court of |aw
Do you understand that?

THE | NTERPRETER:  Yes.

DETECTI VE MADDEN: Do you understand that you have
the right to talk to a | awyer and have himpresent with
you while you' re being questioned?

THE | NTERPRETER: Do you understand? Yes.

DETECTI VE MADDEN: If you cannot afford to hire a
| awyer one will be appointed to represent you before
any questioning if you w sh.

THE | NTERPRETER:  Yes.

DETECTI VE MADDEN: Do you understand each of these
rights that | have explained to you?

THE | NTERPRETER:  Yes.

DETECTI VE MADDEN: Having these rights in mnd, do
you wish to talk to me now?

THE | NTERPRETER:  For what ?

DETECTI VE MADDEN: It's about the incident -- |I'm
goi ng to ask you about the incident that happened
around the corner from your house.

THE | NTERPRETER:  You tal king about in ny house? |
wasn't at my house all day. Arrived about 3:00
o' cl ock.

DETECTI VE MADDEN: Well, it's an incident that
happened down the street fromyour house in your sane
nei ghbor hood. Do you understand that?

THE | NTERPRETER  Yes.

DETECTI VE MADDEN: All right. [I'mgoing to ask you
again then, having these rights in mnd do you wish to
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talk to ne now about that?
THE | NTERPRETER: | have no i dea about it.

DETECTI VE MADDEN: Well, do you m nd answeri ng
gquestions about the incident?

THE | NTERPRETER: | don't know what's goi ng on.

DETECTI VE MADDEN: All right. | want to ask you
sone questions about an incident, the incident that
happened around the corner from your house where
sonebody got kill ed.

THE | NTERPRETER. | don't know.

DETECTI VE MADDEN: | need to know if you want to
talk to ne about it.

THE | NTERPRETER  Yes.
(SR/ 20-23) Madden said that Hawk was not arrested until after
the interview was concl uded. (SK 24)

Madden did not videotape the interview because he did not
have an interviewing roomwith a video canera. Although the
sheriff's departnent videotapes DU s, the equi pnent is kept at
the jail. The equipnent for videotaping crinme scenes [as was
done in this case], is kept at the Technical Services Buil ding.
Madden did not try to obtain video equi pnent because he though
that it would cause too much "down tinme" before they woul d be
able to start the interview. Nor was Robert Hawk given a
witten waiver of rights to read and sign. Mdden said that,
al t hough he knew Hawk was able to read and wite, he did not use
the witten wai ver because he had the interpreter. He chose to

read fromthe card to Hawk so that the whole interview woul d be
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i nterpreted.

Nancy Freel and, an interpreter for the Deaf Service Center,
testified that she is nationally certified. She said that she
had interpreted for Robert Hawk two or three tines before.

(SR/ 41, 45) She had no probleminterpreting for Hawk. Because
he was able to read |ips and speak sone orally, she used a
conbi nation of sign | anguage and speaki ng so he could read her
lips. (SR 46)

Freel and said that Hawk appeared to be alert while tal king
t hem and she had no probl em conmunicating with him (SR 47)
Because it is common practice to videotape interviews wth deaf
peopl e, she suggested it to Madden. She thought he said that
they could not |locate the equipnent, or that it was not worKking,
but she was not sure. (SR/57) She thought that Hawk was given a
witten Mranda warning to read but was not sure. (SR/ 58)

The attorneys and the trial court judge had difficulty
telling which responses on the transcript were verbal responses
from Hawk, which were interpretations of what he said, and which
were interpretations of instances where he nodded his head.

Freel and coul d not renenber when Hawk responded audi bly and when
he responded in sign | anguage during the interview Freel and

t hought Hawk's conmuni cation skills were good, possibly because
he was very oral, and she could pretty much follow his sentence
structure. (SR/ 68-70)

The judge found the statenents to have been freely and
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voluntarily given and deni ed the defense notion. (SR/ 84-85) At
trial, defense counsel renewed his objection to matters presented
at the suppression hearing. The judge again ruled that Hawk's
statenment was freely, voluntarily, knowingly and intelligently
made. (20/871-76) The trial court judge readopted and

i ncor porated the suppression hearing, and confirmed his prior
ruling and Hawk's statenent was freely and voluntarily given.

(20/ 878-79)

The problemin this case is not whether Hawk's M randa
rights were properly transl ated, but whether he understood them
and conprehended their significance. Wen Madden attenpted to
explain Hawk's rights, Hawk's initial responses were, "For
what ?", "I don't know what's going on," "I have no idea about
it,"” and "I don't know." Mbst of the renainder of his responses
were "yes." (SR/21-22) Wen the interpreter said "yes," we do
not know whet her Hawk nodded, said "yes" verbally, or responded
in sign language. It is unclear whether "yes" meant he agreed or
under st ood t he questi on.

Before receiving a response of "yes," Detective Madden had
to ask Hawk five tines whether, with his Mranda rights in mnd
he wanted to talk to him Hawk's first response was "For what?"
Hi s second response, after Madden expl ai ned that he wanted to ask
hi m about an incident that happened in his nei ghborhood, was "I
have no idea about it." Wen Madden agai n asked if he m nded

answeri ng questions about it, Hawk responded, "I don't know
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what's going on." His fourth response to the question was, "I
don't know. " Significantly, when Madden asked Hawk for the
third tinme if he wanted to talk to himabout the incident, Hawk
said, "I don't know what's going on." (SR/ 22) Although Hawk
coul d have neant that he did not know anything about the
"incident," it is equally if not nore likely that he neant what
the words inply; that he had no idea what was going on in the
interview. No one asked Hawk what he neant by that. He may have
finally answered, "yes," nerely because he got tired of being
asked the sane i nconprehensi ble question. The bottomline is that
Hawk' s wai ver was based upon an interpretation of "yes," which
may have been a head nod, just two questions after he said he did
not know what was goi ng on.

Al t hough Nancy Freel and t hought that Hawk understood the
guestions, the "best evidence" in this case is the transcript
itself. Freeland purportedly interpreted everything that was
said. Accordingly, if what Hawk said is unclear fromthe
transcript, it was no clearer to her. It is clear that Hawk did
not understand as well as Freeland | ed the court to believe
because, when Madden said he wanted to tal k ask Hawk about "the
i nci dent that happened around the corner from your house," Hawk
i nappropriately responded: "You tal king about in ny house?
wasn't at my house all day. Arrived about 3:00 o'clock." (SK/ 22)

Dr. Berland testified that conprehensi on was Hawk's | owest

test score on the Weschler Adult Intelligence Test. |If all of
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his scores had been at that level, his 1Q would be only 71.
Berl and t hought that Hawk understood the questions but "sinply
| acked the intelligence to answer enough of themto get a higher
score." (11/1826-27) This suggests that Hawk nmay have under st ood
t he words, but not conprehended their meaning.

Sonetinmes, under the totality of the circunstances test, see

Smth v. Illinois, 469 U S. 91, 99 (1984); State v. Rowell, 476

So. 2d 149 (Fla. 1985), a request to remain silent is not clear
but equivocal. In such cases, the police and the courts mnust
apply the standard applied to equivocal requests for assistance
of counsel.

Until 1994, both Florida and federal |aw required that,
unl ess the police immediately limted their next questions to
clarifying the equivocal request and obtaining the suspect's
perm ssion to proceed, any resulting statenents were

i nadm ssi bl e. Towne v. Dugger, 899 F.2d 1104 (11th Cr.), cert.

denied, 498 U. S. 991 (1990); Long v. State, 517 So. 2d 664 (Fl a.

1987), cert. denied, 486 U S. 1017 (1988). The courts also

applied this standard to equivocal requests to cut off
guesti oni ng:

"[ W henever even an equi vocal request for an attorney
is made by a suspect during a custodial interrogation,
the scope of that interrogation is inmedi ately narrowed
to one subject and one subject only. Further
guestioning thereafter nust be limted to clarifying
that request until it is clarified." . . . W see no
reason to apply a different rule to equivocal

i nvocations of the right to cut off questioning.
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Martin v. Wainwight, 770 F.2d 918, 924 (11th Cr. 1985), quoting

Thonpson v. \Minwight, 601 F.2d 768, 771-72 (5th Cir. 1979).

Since these federal opinions were rendered, however, the

United States Suprene Court, in Davis v. United States, 512 U. S.

452 (1994), held that, when a suspect nmakes an anbi guous or
equi vocal request for counsel, cessation of questioning is not
requi red. The suspect nust unanbi guously request counsel and
must articulate that desire sufficiently clearly so that a
reasonabl e officer would understand the statenment to be a request
for an attorney. Florida, however, still adheres to the old
rul e.

This Court has maintained that, to be adm ssi bl e,
confessions nust "pass nuster" under both the state and federal

constitutions. Traylor v. State, 596 So. 2d 957 (Fla. 1992)

(adopted M randa as a state-conpelled procedure under Florida
Constitution). Therefore, Florida adheres to "the well -
established rule that a suspect's equivocal assertion of a
Mranda right term nates any further questioning except that
which is designed to clarify the suspect's wi shes."” Owen v.

State, 560 So. 2d 207, 211 (Fla. 1990); see also Long v. State,

517 So. 2d 664 (Fla. 1987), cert. denied 486 U S. 1017 (1988);

see Alneida v. State, 687 So. 2d (Fla. 4th DCA 1997) (certifying

question as to whether this Court would adhere to Traylor in
[ ight of Davis).

In this case, although Hawk never clearly asked to stop the
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interrogation, he made may equi vocal requests and statenents such
as "For what?", "I don't know what's going on," "I have no idea
about it," and "l don't know." These responses indicated either
that Hawk did not understand his rights or that he was hesitant
to answer questions. Madden should have i medi ately attenpted to
clarify Hawk's responses before continuing his questioning.

The proper standard for determ ning the voluntariness of a

M randa wai ver is preponderance of the evidence. Balthazar v.

State, 549 So. 2d 661 (Fla. 1989); Jesus v. State, 556 So. 2d

1361, 1362 (Fla. 4th DCA 1990); see also Colorado v. Connelly,

479 U. S. 157 (1986) (Fifth Amendnent |ikew se requires governnent
to prove voluntariness by preponderance of evidence). Although
the standard of proof remains the sanme, the State's burden in
provi ng voluntariness is heavier when a defendant clains a
| anguage barrier.
[ T] he degree of a defendant's ability to adequately
speak and understand English is a significant factor
whi ch nust be considered in the totality of the
circunstances. Since that factor is not present in the
average case, it wuld ordinarily require the state to
present additional proof to establish a know edgeabl e
wai ver. W see no difference between a | anguage factor
and ot her facts which m ght inpinge upon a
know edgeabl e and vol untary wai ver, such as limted
intelligence or education, nental retardation, or
enotional stress.
Bal t hazar, 549 So. 2d at 662. Although Balthazar and Jesus were
not deaf, they had |limted understandi ng of English. Their
difficulty conprehending the | anguage bears a certain simlarity

to the difficulty of a deaf person who speaks primarily sign
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| anguage.® As the Balthazar court noted, facts which inpinge
upon a know edgeabl e and voluntary wai ver require the State to
present additional proof. Cearly, the State was required to do
so in this case.

Al t hough Detective Madden conplied with the statute
requiring an interpreter, he did not attenpt to clarify Hawk's
confusion or make an effort to ascertain that Hawk understood his
ri ghts and waived his right to counsel.!® He could have asked
Hawk to repeat back what he understood. Wen Hawk said he did
not understand what was goi ng on, Madden coul d have asked him
what he nmeant by that. Even better, in addition to the sign
interpretation of the Mranda rights, he could have had Hawk read

the witten waiver formand sign it. See Raws v. State, 596 So.

2d 1255 (Fla. 2d DCA 1992) (defendant who was sonewhat deaf but
read lips and carried on intelligent conversation was given
M randa warnings to read and signed witten waiver afterwards).

Madden coul d al so have taken the tine to obtain video equi pnent

 Dr. Berland testified that, when he was working with a
sign interpreter while adm nistering the Weschler Intelligence
Scale to Hawk, he was working with a foreign | anguage with an
extrenely different grammatical structure than English. (11/1825)
Si gn | anguage enpl oys hand signs and other signals to convey
meaning. Unless the interpreter spells out the words to the deaf
person, the neaning is necessarily inprecise. Accordingly,

M randa warnings are not in exactly the sane form when
interpreted to a deaf person

10 Section 901.245, Florida Statutes (1995), provides that,
when a deaf person is arrested and taken into custody, the
services of a qualified interpreter should be obtained, if
possi bl e.
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to record Hawk's signing.

A deaf person lives in a sonewhat isolated world. His
knowl edge is Iimted because he cannot hear much of the
information the rest of us gain nerely from "eavesdroppi ng."

Even if he reads |ips, he understands only what is directed
toward him If he attends a |ecture or a church service w thout
a sign interpreter, he can pick-up only parts of the |lecture or
sernon and may not understand its neaning. |f the speaker | ooks
to the side or wal ks across the floor, the deaf person m sses
part of the speech. He cannot hear the radio, and nmust watch
attentively to read lips or read the TV screen if the programis
cl osed-captioned. Surely, such a person |acks the know edge of a
heari ng person.

Robert Hawk is such a person. He has been deaf from age
three. He was barely nineteen when the nurder occurred, and had
not finished high school. It is difficult to inmagine his |evel
of understandi ng. Al though he may have understood his right to a
| awyer (he later requested one), he may not have understood the
benefits of counsel. He probably did not know that, if he
refused to answer questions, his silence could not be used

agai nst him

1 At this point, Ms. Gay was dead, her husband was in
the hospital, and Hawk was in custody. Madden did not explain
why they were in such a hurry to take his statenent that they
could not take tinme to procure video equipnment so that his
understanding of his rights would not be in question.
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This statenment shoul d have been suppressed. Accordingly,

the Court should reverse and remand for a new tri al .

| SSUE 1 |

THE TRI AL COURT ERRED BY DENYI NG THE DEFENSE
MOTI ON FOR JUDGVENT OF ACQUI TTAL OF FI RST-
DEGREE MURDER BECAUSE THE STATE FAI LED TO (1)
PRESENT SUFFI CI ENT EVI DENCE OF PREMEDI TATI ON,
OR TO (2) PROVE HAW KILLED MRS. CGRAY DURI NG
THE COW SSI ON OF A THEFT, AS CHARGED I N THE
| NDI CTMENT, TO PROVE FELONY MJRDER

Wen the State fails to produce evidence that is legally
sufficient to support the convictions, and acquittal is required.

Tibbs v. State, 397 So. 2d 1120 (Fla. 1981), aff'd, 457 U S. 31

(1982). Simlarly, when the State fails to produce sufficient
evi dence to support either preneditation or felony nmurder, the
def endant may be convicted, at nost, of second-degree nurder and,

in this case, attenpted second-degree nurder. see generally,

Terry v. State, 668 So. 2d 954 (Fla. 1996) (evidence insufficient
to prove preneditation). For this Court to find that the evidence
is legally insufficient means that the prosecution has failed to

prove the defendant's guilt beyond a reasonabl e doubt. Tibbs, 397

So. 2d at 1123. In contrast, sufficient evidence is "such
evi dence, in character, weight, or anount, as will legally
justify the judicial or official action demanded." 1d. (quoting

Bl ack's Law Dictionary 1285 (5th ed. 1979)).
In this case, neither counsel requested separate verdict for

preneditated and felony murder. (22/1212-13) Thus, the jurors
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rendered a general verdict of guilt as to first-degree nurder, as
charged. (9/1635) The State failed to prove either preneditation
or felony nurder, because it failed to prove Hawk's intent.

Thus, if a newtrial is not granted, Hawk's convictions nust be
reduced to second-degree nurder and attenpted second-degree

nmur der .

PREMEDI TATI ON

Al though the State presented direct evidence indicating that
Hawk killed the victim its evidence as to preneditation was
nerely circunstantial . Preneditation nay be shown by

circunstantial evidence. Sireci v. State, 399 So. 2d 964 (Fl a.

1981), cert denied, 456 U S. 984, (1982). The evidence, however,

nmust be both consistent with guilt and inconsistent wth any

reasonabl e hypot hesis of innocence. Mingin v. State, 22 Fla. L

Weekly S107, 108 (Mar. 6, 1997); MArthur v. State, 351 So. 2d

972 (Fla. 1977). Evidence which establishes only a suspicion or
probability of guilt (or, in this case, preneditation) is
insufficient. McArthur, at 976 n.12. The court should grant a
notion for judgment of acquittal in a circunstantial evidence

case "if the state fails to present evidence fromwhich the jury

2 At the end of the State's case, the trial court denied
t he defense notion for judgnment of acquittal which was based on
insufficient evidence to establish preneditation, and a conpl ete
| ack of evidence that Hawk entered the premses with intent to
commt a theft, to support the felony nmurder theory. (21/1093)
After rebuttal, he renewed his notion for judgnent of acquittal.
(22/1166-67)
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can exclude every reasonabl e hypot hesis except that of guilt."

State v. Law, 559 So. 2d 187, 188 (Fla. 1989). 1In this case, the

evi dence was insufficient to prove that Hawk intended to kil
anyone. Therefore, Hawk's first-degree nmurder conviction nust be
reversed and his death sentence vacat ed.

Recently, this Court reiterated that preneditation is "a
fully formed conscious purpose to kill that may be fornmed in a
moment and need only exist for such time as will allow the
accused to be conscious of the nature of the act he is about to

commt and the probable result of that act.” Mingin v. State, 22

Fla. L. Wekly S107, 108 (Fla. Mar. 6, 1997) (citing Asay V.
State, 580 So. 2d 610, 612 (Fla.), cert. denied, 502 U S. 895

(1991). Accordingly, prenmeditation requires "nore than a nere
intent to kill; it is a fully formed consci ous purpose to kill."

Roberts v. State, 510 So. 2d 885, 888 (Fla. 1987), cert. denied,

485 U. S. 943 (1988). Second- degree nurder, on the other hand,
requires no specific intent to kill. Second-degree nurder is
comm tted when an uni ntended death results from an act

"imm nently dangerous to another and evincing a depraved m nd
regardl ess of human life.” 8§ 782.04 (2), Fla. Stat. (1995);
Marasa v. State, 394 So. 2d 544, 545 (Fla. 5th DCA), rev. denied,

402 So. 2d 613 (Fla. 1981).1

3 An act is inmmnently dangerous to another and evinces a
depraved mnd if it is (1) an act that a person of ordinary
j udgnment would know is reasonably certain to kill or do serious
bodily injury to another, (2) is done fromill will, hatred,
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This Court has recogni zed several types of evidence from
whi ch the presence or absence of preneditation nmay be inferred:
the nature of the weapon used, the presence or absence of
adequat e provocation, previous difficulties between the parties,
the manner in which the hom cide was commtted, the nature of the
wounds, and the manner in which the wounds were inflicted.

Sireci, 399 So. 2d at 967; Hill v. State, 133 So. 2d 68, 72 (Fla.

1961).

O her courts and comment at ors have grouped the evidence from
whi ch preneditation may be inferred into three categories: (1)
facts showi ng planning activity directed toward a killing
purpose; (2) facts fromwhich a notive to kill could be inferred;
and (3) facts about the nature of the killing fromwhich it may
be inferred “the manner of killing was so particul ar and exacting
t he defendant nust have killed according to a preconcei ved

design.” See W R LaFave & AL W Scott, 2 Substantive Crimna

Law, s. 7.7, at 238 (1986) [hereinafter "LaFave & Scott"].

Illustrative of the first category are such acts by the
def endant as prior possession of the nurder weapon,
surreptitious approach of the victim or taking the
prospective victimto a place where others are unlikely
to intrude. 1In the second category are prior threats
by the defendant to do violence to the victim plans or
desires of the defendant which would be facilitated by
the death of the victim and prior conduct of the
victimknown to have angered the defendant. As to the
third category, the manner of killing, what is required

spite, or evil intent, and (3) is of a nature that the act itself
indicates an indifference to human life. Marasa, 394 So. 2d at
545.
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is evidence (usually based upon exam nation of the

victims body) show ng the wounds were deliberately

pl aced at vital areas of the body.

Id. at 239-40 (citations omtted).

The present case | acks evidence in any of these categories.
As for preplanning, the State produced nothing nore than Hawk's
all eged comment to two friends that he could beat up ol d people.
This was not preplanning of a nurder but, rather, abstract
t hought s of beating up undetermi ned "ol d people"” for no apparent
reason.

The record is silent as to what Hawk intended to do when he
entered the Grays' hone that night. It is not enough that the
defendant had tinme to preneditate and deliberate. One nust
actually preneditate and deliberate, as well as actually intend
to kill, to be guilty of first-degree, nurder LaFave & Scott, at
238. The fact that M. Gay survived the attack supports the
theory that Hawk did not necessarily intend to kill either of the
Grays. There was no evidence of planning necessarily directed

toward a killing. Cf. Peterka v. State, 640 So. 2d 59 (Fl a.

1994) (evidence of preplanning), cert. denied, 115 S. C. 940, 130

L. Ed. 2d 884 (1995). No evidence shows that Hawk entered the
Gray's hone with a weapon. The weapon was never found. He may
have found whatever he used to beat the victins inside their
house.

Nor is there any evidence fromwhich a notive to kill can be

inferred. Although the evidence m ght support the inference that
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Hawk beat the victinms to steal their noney, or that he beat them
because they sexually abused himyears earlier, neither of these

motives were established. Cf. Cark v. State, 609 So. 2d 513

(Fla. 1993) (defendant killed victimto get his job).
The | ast category of evidence, the manner of killing, is
weakest of all. Wat is required is evidence that the wounds

were deliberately placed at vital areas of the body. See Caraker

v. State, 84 So. 2d 50, 51 (Fla. 1956); LaFave & Scott, at 240;
see, e.qg., Miungin, 22 Fla. L. Wekly at S107 (evidence of

prenmedi tation insufficient where robbery victimshot in head at
cl ose range with weapon procured in advance, and there were no

eye wWitnesses); Jackson v. State, 575 So. 2d 181, 186 (Fl a.

1991).

Here, there is no evidence that Betty Gray's wounds were
carefully placed to effect death. |If one were to knock soneone
out with a hammer or other heavy object, one would hit the person
on the head. Although the blows were considerably nore than were
necessary to render Betty G ay unconscious, Matthew G ay's wounds
were al so nore than were necessary to render hi munconscious; yet
he survived the attack. The manner in which Ms. Gay was killed
was neither particular nor exacting. The wounds were just as
consistent wth an inpetuous, indiscrimnate attack as with a
calculated plan to take life.

Evi dence of preneditated design nust be supported by nore

t han guesswork and suspicion. See Jenkins v. State, 161 So. 2d
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840 (Fla. 1935). 1In this case, the State's case for preneditated
mur der consi sted of surm se, conjecture, and specul ati on, rather
than proof. The State presented no direct evidence that the
murder of Betty Gray was preneditated. The nedical exam ner
testified only that the cause of Ms. Gay's death was nassive
blunt force injury to the head. Dr. Davis found several sem -
crescent shaped injuries produced by blunt force, possibly a
hammer. (20/814-19) He was not able to determ ne the sequence of
t he wounds. (20/827) Once the injury to the left side of her
head occurred, she woul d have been i mmedi atel y unconsci ous.
Deat h woul d have occurred within several seconds. (20/827)

This Court explained the standard of review when guilt is
supported only by circunstantial evidence in Davis v. State, 90

So. 2d 629 (Fla. 1956):

Evi dence whi ch furni shes nothing stronger than a

suspi cion, even though it would tend to justify the
suspicion that the defendant comnmtted the crine, is
not sufficient to sustain conviction. It is the actual
excl usi on of the hypothesis of innocence which clothes
circunstantial evidence wth the force of proof
sufficient to convict. G rcunstantial evidence which

| eaves uncertain several hypotheses, any one of which
may be sound and sone of which may be entirely
consistent with innocence, is not adequate to sustain a
verdict of guilt. Even though the circunstanti al
evidence is sufficient to suggest a probability of
guilt, it is not thereby adequate to support a
conviction if it is |ikew se consistent with a
reasonabl e hypot hesi s of innocence.

90 So. 2d at 631; see also Cunp v. State, 622 So. 2d 963 (Fl a.
1993) (state nmust exclude every ot her reasonable inference that

may be drawn fromcircunstantial evidence to prove preneditation
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t hrough circunstantial evidence); Cochran v. State, 547 So. 2d

928, 930 (Fla. 1989) (circunstantial evidence nust not only be
consistent with preneditation but nmust also be inconsistent with
every ot her reasonabl e inference).

At trial, the state presented testinony fromtwo w tnesses
that, several days before the hom cide, Hawk said that he could
"fuck up" or "beat up" old people. (17/394, 411) This evidence
suggests that Hawk may not have intended to kill the Gays, but
nmerely to beat themup. The evidence fell far short of
establishing preneditated nurder. It showed, at nost, the state
of m nd required for second-degree nurder and attenpted second-

degree nurder

FELONY MJURDER

Furthernore, the State failed to prove that Hawk killed Ms.
Gray during the comm ssion of a theft, as charged in the
i ndictment, to support a conviction for felony nurder. The
prosecutor presented no evidence that Hawk entered the G ays'
home to commt a theft. The court instructed the jury that it
must find that,

[a]t the tine of entering or remaining in the
structure Robert Hawk had a fully-fornmed, conscious
intent to commt the offense of theft in that
structure. Proof of the entering of a structure
stealthily and wi thout the consent of the owner or
occupant may justify a finding that the entering was
with the intent to commt a crinme if, fromall of the
surroundi ng facts and circunstances, you are convinced
beyond a reasonabl e doubt that the intent occurred.

52



TABLE OF Cl TATI ONS (conti nued)

Even though an unlawful entering or remaining in a
structure is proved, if the evidence does not establish

that it was done with intent to conmt theft, the

Def endant nust be found not guilty. (22/1239-1240)

As di scussed above, Hawk's intent nmay have been to beat up
the victinms, ie, "beat up old people.” He knew the Grays and may
have had a grudge against them |In fact, he testified that they
sexual | y abused hi m when he was young which, if true, would be a
notive to cause them pain but not necessarily to kill them If
he intended to steal their noney, as the State contended, he
woul d not have needed to kill them Because they were both in
bed, and both were deaf, he m ght easily have robbed them w t hout
doing themany harm |If they awakened, he woul d have needed only
to render them sensel ess, or "beat themup."

| f Hawk disliked the Grays, he may have been in a rage when
he beat them thus accounting for the nultiple injuries. Mybe
he intended only to "beat up" the Grays but got carried away and

did nore harmthan intended. "A rage is inconsistent with the

preneditated intent to kill soneone.” Mtchell v. State, 527 So.

2d 179, 182 (Fla. 1988) (stabbed 110 tines) |If Hawk killed Ms.
Gray because he lost control, the hom cide was not preneditated.
This theory is supported by Dr. Berland' s testinony that
Hawk suffered from del usi onal paranoid thinking and schi zophreni a
with hallucinations. H's MWI mania score was extrenely high; in
fact, it was the highest score Dr. Berland had ever seen on the

mani a scale. H's MWI profile was very energi zed and very

53



TABLE OF Cl TATI ONS (conti nued)

di sturbed. The nmania would surely have caused Hawk to act upon
what ever bizarre or aggressive inpulses he had. (11/1822)

Hawk testified that he used drugs and al cohol at the tinme
the crimes were coonmitted. He did not renenber anything about
that time because he was constantly high and drunk. (21/1106)

H s nother testified that Hawk began to abuse drugs at age

si xteen. (23/1358-59) One of the wtnesses, Luis Valles, thought
Hawk was i ntoxicated the night of the crinme because his eyes were
red and his breath snelled of alcohol. (17/425) Valles admtted

that they all got drunk every tine they "partied." (17/426)

Al though Dr. Berland did not interview Hawk concerning the
hom cide or his drug use, he said that al cohol and ot her drugs
generally tended to exacerbate or intensify nmental illness. He
had no information fromwhich to determ ne whet her Hawk's nent al
i1l ness was exacerbated mldly at the tine of the offense or
whet her he becane "floridly and uncontrollably psychotic" because
of drug and al cohol use. (11/1831)

The jury was nore likely to have found that Hawk comm tted
the hom cide for the purpose of theft based on the erroneous jury
instruction on the possession of recently stolen property. Over
def ense objection (21/1061), the judge instructed that:

Proof of unexpl ai ned possession by an accused of

property recently stolen by nmeans of a burglary may

justify a conviction of burglary with intent to steal

that property if the circunstances of the burglary and

of the possession of the stolen property, when

considered in the light of all the evidence in the
case, convince you beyond a reasonabl e doubt that the
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Def endant commtted the burglary. (22/1240)

Al t hough Hawk di splayed a wad of noney to his friends, he
did not say where the noney cane from The State presented no
evidence that it cane fromthe G ays' house, or that any noney
was taken fromthe Gays' house. Mybe the Grays had no noney in
t he house. Although Hawk took their car, it may have been an
afterthought. He did not take the car until after the hom cides.
Thus, Ms. Gay was not killed while Hawk was commtting a theft.
There was no evidence that the car key was in the house. It may
have been in the car. One would be required to speculate as to
whet her Hawk conmmtted the hom cide during the comm ssion of a
theft. The jury, however, upon hearing the jury instruction
concerni ng possession of recently stolen property, would nost
i kely assunme that Hawk's tenporary possession of the Gays' car
was the possession of recently stolen property required to find
himguilty of felony nurder.

The facts presented by the state in this case failed to show
either preneditation or felony nmurder. Thus, the circunstantial
evi dence was consistent with innocence as to first-degree nurder.
A judgnent of acquittal of first-degree nurder nust be granted

and the conviction reduced at | east to second-degree nurder.
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ISSUE 111

A NEWTRI AL | S REQUI RED BECAUSE THE
PROSECUTOR MADE CUMULATI VE COMMENTS AND
ARGUVENTS THAT WERE NOT BASED ON THE

EVI DENCE, WERE OUTRAGEQUS AND | NFLAMVATORY,
AND WERE UNFAI RLY PREJUDI CI AL TO THE
APPELLANT.

It is well established that counsel has the duty to refrain

frominflanmatory and abusive argunent. Stewart v. State, 51 So.

2d 494 (Fla. 1951). Prosecutors in particular have a duty to
seek justice and a fair trial:

Under our system of jurisprudence, prosecuting officers
are clothed with quasi judicial powers and it is
consonant with the oath they take to conduct a fair and
inpartial trial. The trial of one charged with crine
is the last place to parade prejudicial enotions or
exhibit punitive or vindictive exhibitions of

t emper ament .

Id. at 495. The prosecutor has the responsibility to seek

justice, not nerely to wn a conviction. Garron v. State, 528 So.

2d 353, 359 (Fla. 1988) (violations of prosecutor's duty to seek
justice and not nerely "win" a death recommendati on cannot be
condoned); ABA Standards for Crimnal Justice 3-5.8 (1980).
Unfortunately, the prosecutor in the present case failed to
heed this Court's adnonitions to seek justice and a fair trial.
During voir dire and throughout the trial and penalty proceeding,
he made coments and argunents intended to inflame and prejudice
the jury. They were not based on evidence in the case and were
extrenely prejudicial to Hawk. They were so harnful when

considered together that a newtrial is required.
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VO R DI RE

The prosecutor began trying to prejudice the jury before the
trial had even begun. During voir dire, in response to a juror's
concern about the possibility that the defendant woul d not
testify, the prosecutor correctly explained that the State had to
prove M. Hawk's guilt beyond a reasonabl e doubt, and that Hawk
had no obligation to testify or put on evidence. He continued:

" mgoing to suggest to you at the close of the State's

case with the evidence that | put on, you're going to

be very convinced beyond a reasonabl e doubt that M.

Hawk is guilty. But the point is --
(16/247-48) Defense counsel objected, asserting that the
prosecutor was getting into closing argunent. The court
sustai ned the objection but refused to give a cautionary
instruction to the panel. Defense counsel noved for mstrial
because the prosecutor had inserted his personal opinion as to
the guilt of the defendant -- an inappropriate comment to nmake to
the panel. The trial judge denied the notion, but instructed the
prosecutor that he was not to argue his case on voir dire.
(16/248) Defense counsel renewed his request for a cautionary
instruction that it was inproper for the prosecutor to offer his
personal opinion as to the guilt of the defendant. The judge
instructed the jury to "please disregard the |last coment as to
t he suggestion of the prosecutor." (16/249-51) He denied the
motion for mstrial. (9/1504)

Al though the cautionary instruction may have hel ped, it did
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not cure the error. The trial had not begun. The jury had not
been sel ected or sworn. Before the first witness had testified,
the prosecutor told the prospective jury that they would be "very
convi nced" by the evidence that Hawk was guilty. Voir dire is a
vehicle for selecting unbiased jurors. The court and counsel are
careful to weed out prospective jurors who have been exposed to

pretrial publicity and have forned opinion. See Singer v. State,

109 So. 2d 7, 24 (Fla. 1959). In this case, the prosecutor
exposed the entire jury panel to his biased opinion, thus
assuring that the jury would be predisposed to find Hawk guilty
before the trial even started. The trial judge erred by failing

to grant a mstrial and start over with a new jury venire.

OPENI NG STATEMENT

During opening statenent, the prosecutor continued to
exposed the jury to his biased opinion of Hawk. He argued as
fol |l ows:

The evidence will show, |adies and gentl enen, that

Robert Hawk is an anoral, vicious, cold-blooded killer.

And at the close of the State's case --

(17/357) Defense counsel asked to approach the bench, at which
time the judge said, "Mtion denied." Defense counsel asked to
put the notion on the record and the court allowed it. (17/357)
Def ense counsel noved for mstrial because of the inflanmatory

nature of the prosecutor's argunent; because it exceeded the

scope of an opening statenent; and because the prosecutor's
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personal attack on Hawk's character as "anoral" was i nproper.

Def ense counsel noved for a cautionary instruction. The
prosecutor responded that the evidence would show that this was a
cold, calculated killing; that by the tinme the judge saw t he
phot os, his characterization of Hawk woul d be borne out by the
evi dence. The judge deni ed the defense notion w thout prejudice
in case the prosecutor's characterization was not borne out by
the evidence. (17/376) Although the judge cautioned the jury to
di sregard the prosecutor's |last comment, and that argunent of
counsel is not evidence, defense counsel maintained that the
instruction would not overcone the prejudice. (17/377-79)

Despite the judge's ruling, the prosecutor then told the jury
that, in closing, he would be able to conme back in nmuch stronger
terms, based on the evidence, and to expect it. (17/379-80)

The purpose of opening argunment is to outline for the jury
t he evi dence that counsel expects to elicit fromthe w tnesses
and the evidence. It is not an opportunity for the prosecutor to

call the defendant nanes. In Perez v. State, 22 Fla. L. Wekly

D243 (Fla. 3d DCA Jan. 22, 1997), the court noted that it is
al ways wong to call a defendant nanmes by citing himas an
exanples of a crimnal type. An "anoral, vicious, cold-blooded

kKiller" is definitely a crimnal type.* No matter what the

¥ In his penalty phase closing argunent, discussed infra,
the prosecutor made a simlar inflammatory argunent, calling
Robert Haw a "vicious killer" and a "savage killer." (23/1371)
The prosecutor erred by using "nanme-calling"” to convince the jury
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evi dence showed, it was inproper for the prosecutor to call Hawk
names. \Whether Hawk was "anoral" or a "vicious col d-bl ooded
killer," are subjective determ nations. No evidence coul d prove
that he was or is "anoral" or "col d-bl ooded.” Thus, the trial
court erred by denying the defense notion for mstrial, wthout
prejudice in the event that the prosecutor's characterization was
not borne out by the evidence. (17/376) Such was an

i mpossibility.

"OUTRAGEOUS" COMMENTS DURING DEFENSE CASE

During the defense case, the prosecutor staged an envoti onal
out burst before the jury. Hawk testified that he | earned to know
M. and Ms. G ay when he was nine years old. He did odd jobs
for them from when he was about nine to thirteen. He said that
the Grays sexually abused him At that point, the prosecutor
junped up and objected. Wen asked the grounds, he excl ai ned,
"It's just outrageous!" The judge overruled his objection.
Def ense counsel asked the judge to instruct the jury to disregard
the prosecutor's outburst, and to instruct the prosecutor to stop

the sarcastic glances as well. The judge instructed the jury to

to recommend inposition of the death penalty. (See note 17,
infra.)
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di sregard the comments of [both] counsel. (21/1098-99)* The
prosecutor's argunment was unacceptabl e because it violated the
prohi bi ti on agai nst prejudicial enotional and vindictive

exhibitions of tenperanment. Stewart v. State, 51 So. 2d at 495.

On cross-exam nation, Hawk said he did not conplain of the
sexual abuse to the police because he was afraid. The prosecutor
then asked, "And the first tine you are conplaining is when you
are facing a charge of first degree nmurder for the death of Betty
Gray. Isn't that true" Hawk said yes. (21/1113)

The prosecutor asked Hawk whet her, after he had been
arrested and was in jail, he still told no one about the abuse.
Hawk said he did not because he was afraid. Defense counsel
obj ected because the question inplicated that Hawk may have tol d
his attorneys during confidential comrunications. He asked for a
m strial because the question was a coment on Hawk's failure to
"testify" at the tinme of his arrest. The judge told the
prosecutor to be nore specific as to the formof his questions.
Def ense counsel's request for a cautionary instruction was

denied. (21/1118-20) Despite the judge's warning, the prosecutor

15 Hawk expl ai ned that, the Grays would show him X-rated
nmovi es of sex with children. They would put himin the bedroom
and Betty Gray woul d take her clothes off and put her hand on her
vagi na and nove it back and forth and play with his penis. He
then sucked on her breasts and | ater Matthew G ay undressed and
joined them He put his hand on Bobby's penis and noved it back
and forth. Gay tried to put Bobby's nmouth on his penis but
Bobby did not renmenber whether that happened. (21/1102-03)
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asked Hawk whether, "after you realized you had been arrested for
their nurders, you did not tell the police about this sexua
abuse, you did not tell your friends about this sexual abuse.?"
The trial judge overrul ed defense counsel's objection. Hawk said
he had not. (21/1121)

On rebuttal, Detective Madden who testified that, when he
guestioned Robert Hawk, Hawk never nentioned that the G ays
forced himto watch X-rated filnms. The defense objected and
moved for a mstrial because Madden's testinony violated Hawk's
right to remain silent. The judge denied the notion for mstrial
and refused the defense request for a curative instruction.

(22/ 1142) \Wen the prosecutor asked Madden whet her Hawk nmade any
al | egations of sexual m sconduct by either of the Gays during
the taped interview, the defense again objected and noved for a
m strial. The judge overruled the objection and denied the
motion for mstrial. (22/1148)

The prosecutor's exclamation, in front of the jury, that
Hawk' s accusations of sexual abuse were "just outrageous," was
extrenely disturbing and prejudicial. This and his foll ow ng
questions to Hawk nmade it very obvious that the prosecutor
believed that Hawk made up this story to mtigate his actions.

Al t hough Hawk's testinmony may have seened rather far-fetched,
especially in light of his failure to conplain earlier, it is not
at all uncommon for children to hide sexual abuse for years,

either out of fear or humliation, or because the child thinks
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that no one will believe himand that he will be punished for his
participation. Mreover, although M. and Ms. G ay apparently
showed no signs of being sexual predators, many seem ngly
i nnocent people are guilty of sexual abuse. Unfortunately,
sexual abuse is a common crine. |If the Gays really did sexually
abuse Hawk, the prosecutor's sarcasm was inexcusable. Moreover,
t he prosecutor could not possibly know whet her these accusations
were true

Wiile attenpting to get Hawk to admt that he had a
sel ective nenory, the prosecutor continued as foll ows:

Q[By M. Heyman]: The things you can't renenber
are the things that will convict you of murder in the

first degree; isn't that correct?

M. MDernott: Object. It calls for a |egal
conclusion on the part of the w tness, Judge.

The Court: Overrul ed.

Q [By M. Heyman]: Isn't that true, M. Hawk?

A:  No.

Q Isn't that why you concocted these outrageous
al l egations of sexual abuse the first tine here, three

years after you killed Betty G ay and you nmai ned
Matthew Gray. Isn't that the real truth?

A No. . . . (Bench Conference)
M. MDermtt: Your Honor, | renew ny notion for a
mstrial based on the -- M. Heyman's cross-exam nation

and reference to whether or not Robert Hawk told the
police about these incidents. His further reference
did he tell anyone about themuntil he got in court
infringes on attorney/client rel ationship.

Also, | further nove for a mstrial based on the
i nfl ammatory questioning . . . of M. Heyman to M.
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Hawk as being in the formof testinony as opposed to
gquestions. On those grounds | nove for a mstrial.

The Court: Motion for mstrial denied. Mbtion for
curative instruction i s deni ed.

(21/1125-27)
The prosecutor insinuated that Hawk made up the sexual
abuse. It is inproper for the prosecutor to accuse the defendant

of lying, Lopez v. State, 555 So. 2d 1298 (Fla. 3d DCA 1990), or

to insinuate that the defense was a fabrication. Huff v. State,

544 So. 2d 1143 (Fla. 4th DCA 1989). Personal attacks on the

defendant, his theory of defense, and defense counsel are

i nproper. "A prosecutor may not ridicule a defendant or his
theory of defense. . . ." Riley v. State, 560 So. 2d 279, 280
(Fla. 3d DCA 1990). "Such remarks constitute a personal attack
on opposing counsel and are clearly inproper.” Jenkins v. State,

563 So. 2d 791 (Fla. 1st DCA 1990). The comments inproperly
conveyed the prosecutor's personal belief in Hawk's guilt on the
basis of his personal feelings rather than the evidence before

the jury. See Riley, 560 So. 2d at 280; Jones v. State, 449 So.

2d 313, 314-15 (Fla. 5th DCA 1984); Singletary v. State, 483 So.

2d 8, 10 (Fla. 2d DCA 1985).

The prosecutor's insinuations that, because Hawk did not
tell Madden about the G ays' sexual abuse, he was |ying, were
al so susceptible of being interpreted by the jury as comments
upon Hawk's right to remain silent at the tine of arrest.

Al t hough Hawk gave a statenent to Madden, he did not admt to
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attacking the Gays. Madden did not ask Hawk whether the G ays
had sexual |y abused him whether he had a reason to attack them
or even whether he |iked them Thus, he would not be expected to
blurt out a secret that he had hidden for years.

The prosecutor asked Hawk why he did not tell sonmeone after
he was incarcerated and out of danger. Although he did not say
so, Hawk may have told no one because he felt enbarrassed and
guilty about it. Perhaps it was so hard for himto admt that he
was not able to do so until he was fighting a first-degree nurder
char ge.

In any event, the prosecutor's questions insinuated that, if the
sexual abuse accusations were true, Hawk woul d have revealed it

upon his arrest. See Santana v. State, 548 So. 2d 293 (Fla. 4th

DCA 1989) (prosecution cannot question defendant's failure to
gi ve excul patory statenent prior to trial).

The state may not penalize a defendant for exercising a
| egal right by using his exercise of that right as evidence

against himat trial. See Doyle v. GChio, 426 U.S. 610 (1976)

(Mranda warnings carry an inplied prom se that "silence wl|

carry no penalty."); State v. Thornton, 491 So. 2d 1143, 1144

(Fla. 1986) (error to make comment which could be interpreted as

comment on defendant's right to remain silent).

GU LT PHASE CLOSI NG ARGUMENT

During his guilt phase closing argunent, the prosecutor
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agai n accused Hawk of lying. He nmade the following remarks to
the jury:
When [Detective Madden] tal ked to [Hawk] about did

he know anyt hi ng about this, | have no idea about it.

That's a lie. | don't know what's going on. That's not

true. | don't know. . . That's not true.

(22/1211) Defense counsel asked to approach the bench and noved
for a mstrial because the prosecutor was interjecting his
personal opinion. He argued that it was inappropriate for the
prosecutor to say that a witness was lying or a certain thing was
true or false. 1In other words, the prosecutor was giving the
jury his personal viewpoint on the w tnesses and testinony.

The prosecutor responded that his coments were based on the
evi dence; Hawk's statenent was inconsistent with what the other
evi dence and testinony showed. The judge told the prosecutor to
make it "perfectly clear"” that he was not arguing his personal
views, and denied the notion for mstrial. (22/1211-12) Al though
Hawk's statenent to | aw enforcenent was inconsistent, he may have
been confused, due to his chronic substance abuse or his
deaf ness, rather than lying. 1In any event, it is always inproper
for the prosecutor to accuse the defendant of |lying. Lopez v.
State, 555 So. 2d 1298 (Fla. 3d DCA 1990) (inproper to refer to

def endant as drug deal er who was lying on the stand). The

prosecutor did so repeatedly throughout this trial.

PENALTY PHASE CLOSI NG
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The prosecutor's penalty phase cl osi ng was even worse. He
commenced with the foll owm ng enotional argunent:
To the youth of both societies life is taken for

granted. To the senior citizens of those sane

societies |ife has changed for they have | earned that

life is finite and sonmething to be cheri shed.
(23/1367) Defense counsel objected to the argunent as
i nfl ammatory, but was overruled. The prosecutor continued al ong
the sane lines as foll ows:

Wil e the young oftentinmes take life for granted,

the el ders of any society appreciate that life is

finite and only have so nmuch to nake their mark in this

world. the events of February 18th and 19th of 1993

saw a tragic clash of these two views of life. Betty

Hawk and her husband Matthew, on one hand, in their

"60s, retired, living the life of sinple joys, going to

bi ngo halls put on by the deaf community. Robert Hawk,

on the other hand, in his 18 years had been not hi ng but

a high school dropout, unenployed, living off his

parents' couch and out of their refrigerator.
(23/1368) These argunents were (1) not based on any evidence in
t he case; ! (2) enmotional and inflammtory; and (3) included nore
i nproper nanme-calling. The prosecutor's opinion that Hawk was
"not hing but a high school dropout, unenployed, living off his
parents' couch and out of their refrigerator,” was an
unnecessarily rude and insulting comment which supported none of
t he aggravating factors. The inference was that Hawk shoul d be
execut ed not because he killed sonmeone, but because he was

wor t hl ess.

1 There was no testinobny that the Grays "lived a life of

sinple joys" or went to bingo halls put on by the deaf comunity.
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After several objections, the judge advi sed counsel to only

make obj ections when absol utely necessary. (23/1371) The
prosecutor imredi ately argued that,

whi l e those aggravating factors are very real and oh so
tragic, the mtigating factors are nothing but pathetic
excuses to explain away the actions of a savage killer.
That savage killer sits before you in this courtroom
Robert Hawk.

(23/1371) It is inproper for the prosecutor to call the

def endant nanes. Perez, 22 Fla. L. Wekly D243; Lopez, 555 So.

1298.
Wth no evidence to support it, the prosecutor made the
foll ow ng argunment in support of the HAC aggravator:

[ Ms. Gay] had wounds to her neck, she had wounds to
her forehead, she had wounds to her nouth. Evidence
that she's trying to nove to get away fromthis hanmer

(bj ection. Facts not in evidence.
Overrul ed.

She's struggling as best she can in her nightgown, in
her own bed, to get away fromthis attacker.
Struggling to sonehow defend hersel f. Wat additional
evidence is there that this struggle was not over in an
instant, that she was not i medi ately unconsci ous?
Take a | ook at that wound on her left forearm Now,
Dr. Davis said one thing about wounds; it's very
difficult to tell their age. And he didn't stick his
neck out and say with all certainty that was a

def ensi ve wound, but he did say it's in a position
where | woul d expect a defensive wound to be found.

And isn't it coincidental, perhaps, that the wound was
on her left wist and the majority of the damage is to
the left side of her forehead. Putting that wist up
in avain attenpt to ward off the blows by the vicious
killer that you have found guilty of her nurder.

68

2d



TABLE OF Cl TATI ONS (conti nued)

But there's nore. Renenber the hair Ml one testified
about? . . . Forcefully plucked fromthe body of
Robert Hawk. When did that occur if the first blow
knocked her out? Did it happen after the first bl ow?
The second blow? The tenth blow? You can | ook at the
evidence in this case and establish whether or not this
was a struggl e between a defensel ess sixty-year-old
woman and a healthy, yet |azy eighteen-year-old man."

(23/1377-78) At the end of closing argunent, defense counsel
requested a mstrial based on the prosecutor's inflammtory
argunent that Ms. Gay was struggling during the attack. He
correctly argued that the State introduced no evidence to support
the argunent. He was denied a mstrial or curative instruction.

In Bertolotti v. State, 476 So. 2d 130 (Fla. 1985), this

Court described the function of closing argunment as foll ows:

The proper exercise of closing argunent is to review

the evidence and to explicate those inferences which

may reasonably be drawn fromthe evidence. Conversely,

it must not be used to inflane the m nds and passi ons

of the jurors so that their verdict reflects an

enotional response to the crine or the defendant rather

than the | ogical analysis of the evidence in |ight of

the applicable | aw
476 So. 2d at 134. The State presented no evidence that Ms.
Gray struggled. The prosecutor ignored the evidence and painted
a msleading picture of the crine to inflame the enotions of the
jurors.

Al t hough Ms. Gray had a bruise on her armat a |ocation
consistent wth being a defensive wound, the nedical exam ner
said he had a problemw th the age of the bruise. Al though he
could not rule out the possibility that it was a defensive wound,

it appeared to be older than the injuries to her head. (20/814,
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819, 828) The prosecutor intentionally msled the jury by
reversing the probability that the bruise was a defensive wound.
The doctor's testinony reflected that the bruise was nore |ikely
to be an ol der bruise.

Al t hough a hair found in Ms. Gay's eye had been forcefully
pl ucked and was consistent with Hawk's head hair (according to
FBI's M chael Malone), hair identification is not an exact
science. (21/1048) If it was Hawk's hair, there are nmany ways
this hair could have been pulled from Hawk's head other than a
struggle with Ms. Gay. For exanple, Hawk may have pulled the
hair from his head when he conbed his hair earlier. The hair
could then have been transferred to Ms. Gay from Hawk's
clothing, to which it had been transferred earlier. (21/1004)

Al ternatively, Hawk may have caught his hair on sonething and a
strand | anded in Gray's eye.

Accordingly, the prosecutor's prejudicial argunment about the
al l eged struggle of Ms. Gray was based on nere specul ation. The
evi dence did not support the prosecutor's specul ation and, in
fact, supported the opposite conclusion. The judge shoul d not
have all owed the jury recomrendation to be tainted by this
i nproper argunent. The prosecutor's "zeal mnust be curbed when it
pushes the argunent into speculation and i nnuendo." Holton v.

State, 573 So. 2d 284, 288-289 (Fla. 1991).Y

7 The argunment was worsened by the prosecutor's references
to Hawk as a "savage killer" and a "vicious killer,"which, of
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To make matters worse, the prosecutor nmade this argunment to
convince the jurors that the nmurder was hei nous, atrocious or
cruel, a factor which the trial judge found to be inapplicable as
a matter of law. Although the prosecutor was entitled to argue
this factor because the jury was instructed on it, the fact that
he argued facts not in evidence and encouraged the jurors to
specul ate that Ms. Gay put up a struggle, when the evidence was
otherwi se, nmade it nore likely that the jury relied on the
i nappl i cable factor in recomendi ng the death sentence. Even
t hough the judge found HAC i napplicable, he gave great weight to
the jury recomendati on which was tainted by its consideration of
this i napplicabl e aggravator, thus placing a heavy thunb on the

death's side of the scale. See generally, Stringer v. Black, 503

US _ , 112 S.Ct. 1130, 117 L.Ed. 2d 367 (1992) (jury's
consideration of "commtted during a felony" aggravator in a
felony murder case is duplicative and thus taints death
reconmendati on).

To compound these errors, during his penalty phase cl osing
argunment, the prosecutor attenpted to denigrate the mtigating
evi dence that Hawk was deaf. He nmade a "nessage to the deaf
communi ty" argunent, as foll ows:

Robert Hawk is deaf, Matthew Gray is deaf, Betty G ay

was deaf. At least five of the State's wi tnesses were

deaf. Oobviously it was sonething that is cause for
sone synpathy. Robert Hawk didn't get dealt a ful

course, was nore inproper and inflammuatory nane-calling.
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deck as a result of his inability to hear fromthe tine
he was three-years-old. But is it a reason to mtigate
this case and outwei gh the aggravating factors?

don't need to |ist nanes of people who have achieved
greatness in spite of deafness or even nore significant
handi caps; we all know who they are. . . . The only
people | need to point out to your attention are the
peopl e that you heard here in the trial |ast week. The
Def endant's own friends went to school, going to
college, had a famly, have jobs. . . . Consider

[ deaf ness] in your deliberations . . . But if you go
back there and you think that for some reason, because
Robert Hawk is deaf and for that reason alone that this
case nerits a life recomendation in spite of all the
aggravating factors, then that recomendation is an
insult to all who have achi eved greatness and lived | aw
abi ding and productive lives in spite of the sane

handi cap.

(23/1382-83) Defense counsel objected because no evi dence showed

that a life recormendati on would be an insult to deaf people who
have achi eved greatness. The argunment was inflammatory. Telling
the jury that a Iife recommendati on m ght affect the deaf
comunity was a "nessage to the community" argunment. The judge
denied the notion for mstrial and curative instruction.
(23/1390)

The above comment violated the prohibition against "sending
a nessage to the community” by telling the jurors that the deaf
community would be insulted if Hawk were shown nercy because of
his deafness. The "community" to which this case was of nost
interest was the deaf community. Both the Hawk and the G ays
lived in the Pinellas Park area of St. Petersburg, in which the
Deaf Service Center is located. A nunber of w tnesses were al so

deaf, and lived in the sane area. The jury nmay have been
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particularly influenced by the argunent because the G ays were
deaf. Not only was this an inperm ssible basis for a death
recomendation, but it may well have been inaccurate. Perhaps
t he deaf community -- even those who achi eved greatness -- would
not want a deaf person to be el ectrocuted.

This Court has consistently condemmed such argunents. See

e.qg., Canpbell v. State, 679 So. 2d 720 (Fla. 1996); Crunp V.

State, 622 So. 2d 963 (Fla. 1993); Bertolotti v. State, 476 So.

2d 130 (Fla. 1985); State v. \Weeler, 468 So. 2d 978 (Fla. 1985)

("drugs in the schools" closing argunent); Sandoval v. State, 22

Fla. L. Wekly D705, 706 (Fla. 3d DCA March 19, 1997) ("send the

comunity a nessage"); Boatwight v. State, 452 So. 2d 666 (Fla.

4th DCA 1984). This is because such an argunent diverts the
jurors fromtheir task and pronpts themto consider matters
extraneous to the evidence. Moreover, it is calculated to
inflame the passions of the jury. "Although the prosecutor may
prosecute with vigor, he is not free to strike foul blows." Id.
at 667. He should not seek a death recommendati on by asking the
jury to consider matters clearly outside the scope of jury
del i berati ons.

I n Canpbell, the prosecutor told the jury, in closing, that
"the death penalty is a nessage sent to a nunber of nenbers of
our society who choose not to followthe law. " The Court
reversed, based in this and another form of prosecutorial

m sconduct. The Canpbell Court concluded that "the State has
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failed "to prove beyond a reasonabl e doubt that the error[s].
.did not contribute to the [recommended sentence]." 679 So. 2d at

724-25 (citing State v. Di&uilio, 491 So. 2d 1129, 1138 (Fl a.

1986)). In view of the prosecutor's argunment, jurors in this
case may have voted for death not out of a reasoned sense of
justice but because they did not want to offend the deaf
comunity.

The prosecutor's penalty phase cl osing argunent was i nproper
for three reasons. First, it was clearly designed to inflane the
jurors' passions so that the verdict would be an enoti onal
response rather than based on the evidence. Second, the argunent
was irrelevant because it was not related to any aggravator.
Third, the argunment was based on evidence that was not admtted
at trial.

Not only did the prosecutor violate his duty by seeking to
inflame the jury, the trial court failed to performits own duty

to put an end to such msconduct. |In Stewart v. State, 51 So. 2d

at 494, this Court ruled that "it is the duty of the trial court
on his own notion to restrain and rebuke counsel from i ndul gi ng

in such argunent." See Bertolotti v. State, 476 So. 2d 130, 134

(Fla. 1985) ("[We comend to trial judges the vigilant exercise
of their responsibility to insure a fair trial."); see also

Taylor v. State, 583 So. 2d 323, 329-30 (Fla. 1991); King v.

State, 623 So. 2d 486 (Fla. 1993); Ailer v. State, 114 So. 2d 348

(Fla. 2d DCA 1959) (Firmy entrenched rule that judge nust halt
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i nproper remarks of counsel, whether objection nmade or not).

CUMULATI VE ERROR

Al though errors at trial may not be cause for reversal when
standi ng al one, their cunul ative effect can substantially prejudice

a defendant, thereby warranting a new trial. See e.g, Rhodes v.

State, 547 So. 2d 1201, 1205-06 (Fla. 1989) (cunulative penalty
phase argunents reversible error); Garron, 528 So. 2d at 359
(cumul ative prosecutorial m sconduct overstepped bounds of zeal ous

advocacy); Perkins v. State, 349 So. 2d 776, 778 (Fla. 2d DCA 1977)

("While a defendant is not entitled to an error-free trial, he nust
not be subjected to a trial wth error conpounded upon error").
In this case, the errors accunulated and accumul ated and

accunul ated. WMoreover, unli ke sone cases, see e.q, Crunp v. State,

622 So. 2d 963 (Fla. 1993); Ailer v. State, 114 So. 2d 348 (Fla. 2d
DCA 1959), in which counsel failed to object, Hawk's counsel raised
a contenporary objection to each of the prosecutor's inproper
coments and, in nearly every instance, requested a mstrial.
This Court has firmy rejected the notion that error can be
deened harm ess on the basis of sufficient or even overwhel m ng
evidence. The proper test for harm ess error places the burden on
the State to prove that there is no reasonabl e possibility that the

error affected to the verdict. State v. Lee, 531 So. 2d 133, 136-

137 (Fla. 1988); State v. DiGuilio, 491 So. 2d 1129, 1135-36 (Fl a.

1986). In this case, the State cannot prove beyond a reasonabl e
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doubt that the prosecutor's m sconduct did not contribute to the
convi ctions. The jury could have determ ned that Hawk did not
Intend to kill the Grays. Thus, it reasonably could have found
Hawk guilty of second-degree and attenpted second-degree nurder.
Moreover, nmany of these errors undoubtedly biased the jurors in
maki ng their penalty recomrendati on.

I n determ ni ng whether there is a reasonabl e possibility that
the prosecutor's m sconduct contributed to the verdict, this Court
should consider the prosecutor's notivation for making such
inflammatory and abusive argunents. This Court has so often
condemed such m sconduct that the prosecutor nust have believed it
necessary to make this argunent to persuade the jury to find Hawk
guilty of first-degree nurder and to recommend the death penalty.

This Court nust not condone the prosecutor's m sconduct in
this case. The cunul ative effect of the prosecutor's inproper
remarks violated Hawk's constitutional right to a fair trial

Now t zke v. State, 572 So. 2d 1346, 1350, 1356 (Fla. 1990); Garron,

528 So. 2d at 358-359. If there is a reasonable possibility that
cunmul ative errors contributed to the conviction, a new trial is

requi red. Chapman v. California, 386 U S. 18 (1967). In this case,

there is nore than a reasonable possibility that at | east sonme of
the jurors were inproperly influenced by the prosecutor's
prej udi ci al remarks and that his extrajudicial argunent s
contributed to the verdict. The case nust be remanded for a new

trial.
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| SSUE |V
THE TRIAL COURT ERRED BY ALLONNG VICTIM
MATTHEW GRAY TO TESTIFY | N REBUTTAL W THOUT
FI RST DETERM NI NG H S COMPETENCE TO TESTI FY.
Cenerally, it is the function of the trial judge whose
observations are firsthand to determ ne the conpetency of a witness

totestify. Lloyd v. State, 524 So. 2d 396, 400 (Fla. 1988); Kaelin

v. State, 410 So. 2d 1355, 1356-57 (Fla. 4th DCA 1982). 1In this
case, however, the trial court abused his discretion by allow ng
Matthew Grey to testify on rebuttal, over defense objection,
W t hout even conducting a conpetency hearing or questioning Gray to
det erm ne whether he knew the truth froma lie,.

After Appellant Robert Hawk testified that the victins, M.
and Ms. Gray, sexually nolested himwhen he was nine to thirteen
years ol d, the prosecutor announced his intention to call Matthew
Gray as a rebuttal w tness. He had earlier represented to the
defense that M. Gray was not able to comuni cate and woul d not be
a wtness. Defense counsel questioned G ay's conpetency to testify
and asserted that it would be i nappropriate for the State to "just
bring himin for synpathy." (22/1135)

O course, the prosecutor asserted that he had tried to keep
Gray out of the trial, but that Hawk brought him in by his
accusations of sexual abuse. He infornmed the court that he would
ask M. Gray only whether he sexually nolested M. Hawk. He would
not ask Gray whether Hawk killed his wi fe because he was not sure

whet her Gray renenbered or whether he had just been told that Hawk
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commtted the crine. He said Gay mght try to blurt it out, but
that he had instructed himnot to do so. He was sure Gray was
conpetent to testify as to whether he sexually nolested Hawk.
(22/ 1135- 36)

Def ense counsel requested a proffer, to which the prosecutor
obj ect ed. When the trial court asked if Gay was conpetent to
testify, the prosecutor said that the interpreters would testify
that they could conmmunicate with him He said that he could
represent, as an officer of the court, that Gray could communi cate
t hrough interpreters. He represented further that he had asked
Gay if he knew the truth froma lie and right from wong. The
judge said he would allow Gay's testinony based on the
prosecutor's representations. (22/1138)

The State called Matthew Gray in rebuttal. (22/1161) Wen the
prosecut or asked whet her he knew Robert Hawk, Gay said, "Yes. Yes.
Yes. He stole --" The prosecutor stopped him (22/1161) Defense
counsel noved for a mstrial. He said that,

The man's conditionis pitiful. He's not ableto testify,

he hasn't been qualified and he's blurted out sonething

that's totally inflamatory. (22/1162)

Def ense counsel was not sure whether Gay said "stole" or "killed,"
but argued that Gray shoul d have been qualified and his conpetency
determ ned outside the presence of the jury. The judge responded
that "he's presuned to be conpetent.” He denied the notion for
mstrial based on the prosecutor's representation as to Gay's

conpetency. (22/1162-63)
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When asked whet her he ever sexual ly nol ested Robert Hawk, M.
Gray said, "No, no, no." The prosecutor asked nothing further and
the defense did not cross-exanmne him (22/1163) Defense counsel
renewed his notion for mstrial and for a curative instruction
The judge said he did not think the jury even heard what Gray first
blurted out; that it was nmade in the [voice] of a deaf person.
Def ense counsel responded that he heard it. (22/1164-65)

The prosecutor he did not object to a curative instruction but
di sagreed with defense counsel's objection. He said that if Gay
said Hawk stole, he neant at the tinme of the crime -- the car or
keys or noney; not a forner crine. The judge concluded that a
curative instruction would be nore prejudicial to the defense so
deni ed the defense request. (22/1166)

The prerequisites of conpetency are universally recognized.
A witness nust have sufficient intelligence to understand the
nature and obligations of the oath and the ability to perceive,

renenber and narrate the incident. Powell v. State, 373 So. 2d 73

(Fla. 1st DCA 1979). Thus, intelligence is a key conponent of
conpetency. Bell v. State, 93 So. 2d 575 (Fla. 1957). Although

Matt hew Gray may have been intelligent prior to his injuries, the
court failed to determne to what extent his intelligence was
affected by his head injuries.

Conpetency to testify is established when a wtness has
sufficient understanding to conprehend the obligations of the oath

and i s capable of giving a correct account of the matters which he
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has seen or heard relative to the question at issue. Kaelin, 410
So. 2d at 1327-28). In the case at hand, Matthew Gay was
apparently not capable of relating the circunmstances of the
assault. The prosecutor admtted that he did not know whet her G ay
remenbered the assault or if he had been told that Hawk was the
perpetrator. Because the prosecutor questioned Gray's ability to
comuni cate, he represented that he would not call Gay as a
W tness. The prosecutor's prior hesitation, and defense counsel's
obj ections, were borne out by Gray's attenpt to blurt out that Hawk
"stole" or "killed," although he had been advised not to do so.
An Order of Inconpetency [as to Matthew Gray] was issued by
the Pinellas County GCrcuit Court on April 8, 1993. The order
rel ated that Gray had an impaired ability to communicate; di abetes;
impaired memory confusion, disorientation as to time, place and
person; seizure disorder; multiple skull fractures; paralysis of
the right arm and congenital deafness. The order deprived hi m of
the |l egal capacity to marry, vote, apply for benefits or driver's
license, travel, work, contract, sue and defend |awsuits, nanage
property and incone or dispose thereof, determne his residence,
consent to nedical treatnment, or make decisions about his social
environnment or other aspects of life. Attorney F. M Wells was
appoi nted pl enary guardi an of his person and property. (10/1687-94)
At the hearing on the defense Mdtion for New Trial, the State

attorney represented that he was unaware of the inconpetency order
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when he called Gay to testify in rebuttal.'® He was, of course,
aware of Gray's serious injuries and nental inpairnent and had not
pl anned to have Gray testify. Moreover, because he had reason to
suspect that Gray was not conpetent, he had a duty to investigate
or at least to informthe court that G ay m ght not be conpetent.
| nstead, he represented, as an officer of the court, that Gay was
conpetent to testify.

Once the trial court was apprised by defense counsel that M.
Gray' s conpetency was i n question, and a proffer was requested, the
trial judge had a duty to question the prospective w tness outside
the presence of the jury to attenpt to determ ne his conpetency.
|f a question remained, he should have consulted a psychiatric
expert who had exam ned G ay.

In Giffinv. State, 526 So. 2d 752 (Fla. 1st DCA 1988), the

court found that the conpetency hearing conducted by the trial
court was i nadequate to determne the ability of a four-year-old to
testify truthfully. Although the child answered the prosecutor's

guestions correctly, ' the court found that the prosecution had not

8 Defense counsel did not know about the inconpetency
order when he objected to Gay's conpetency, and did not have
time to investigate his conpetency prior to the rebuttal.
(11/1896) At the Motion for New Trial hearing, the prosecutor
gave defense counsel an order of partial restoration of
conpetency. (11/1902) Although the order returned sone of Gay's
rights, it did not change the original diagnosis, and was
insufficient to establish conpetency.

19 The child, who was wearing bl ack shoes, responded that,
if the prosecutor told her that her shoes were red, that woul d be
alie. She said that when she lied to her "nmommy," her nother
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"unequi vocal ly established" that the child was able to separate
fact fromfantasy. 1d. at 755.
In Wade v. State, 586 So. 2d 1200, 1203 (Fla. 1st DCA 1991),

the court found the extensive inquiry into the child' s conpetency
i nadequat e because the prosecutor asked no questions which woul d
have established whether the child was capable of recollecting
events which occurred between eight nonths and two year prior
Simlarly, inthis case, neither the prosecutor nor the trial judge
even attenpted to determ ne whether M. Gay was able to recal
events which occurred six to ten years earlier, at the tinme Hawk
al | eged that the sexual abuse took pl ace.

It is unbelievable that the trial judge all owed t he prosecutor
to vouch for Matthew Gray's conpetency based on a prior alleged
conversation between the prosecution and Gay, outside of the
presence of the court and the defense. Surely, the court woul d not
have all owed a potential witness to testify, over the prosecutor's
objection as to conpetency, based solely upon defense counsel's
representation that he was conpetent. In the cases di scussed above,
the appellate courts found the judge' s questioning inadequate to
determ ne wi tness conpetency; in this case, the judge asked no
guestions and nmade no attenpt to determ ne conpetency. Thi s
certainly constitutes reversible error.

Wiile it is true that a witness is presuned conpetent to

woul d put her in her room |d. at 755.
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testify, § 90.601, Fla. Stat. (1995), the presunption is
rebuttable. Wen a prospective witness's ability and capacity to
testify is challenged, as was the case here, the trial court nust
deci de whet her the "witness has sufficient intelligence to receive
a just inpression of the facts about which he or she is to testify
and has sufficient capacity to relate them correctly, and

appreciates the need totell the truth.” Lloyd v. State, 524 So. 2d

396, 400 (Fla. 1988). At the very least, the court should have
asked Gray whether he renmenbered the years prior to his injury.

Appel | ee may argue that, if the State did not call M. Gay to
rebut Hawk's accusations of sexual abuse, the jurors m ght believe
that it nust be true. This could have been handl ed, however, by a
stipul ati on between counsel that the jury be advised that M. G ay
was unable to testify due his health problenms. Even w thout such
a stipulation, the jurors would certainly realize that M. Gay
m ght not be well enough to testify, and that he would deny the
sexual abuse if he did testify. Moreover, it is questionable
whet her Gray would have even renenbered whether he and his wife
sexual | y abused Hawk.

A further problem was that defense counsel was effectively
denied the right to confront the wwtness. |If he had attenpted to
cross-examne M. Gay about the alleged sexual abuse, who knows
what M. Gray would have blurted out. Defense counsel could not
risk asking M. Gay such questions as whether Robert Hawk had

wor ked for themor visited them when he was younger, because G ay
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m ght blurt out other irrelevant or untrue statenents. Had the
court allowed a proffer, as the defense requested, this m ght have
aneliorated this problemor, nore likely, convinced the court that
Gray was not conpetent to testify.

Gray' s appearance in court was extrenely prejudicial. defense
counsel noted that he was pathetic. This surely influenced the
jurors to convict Hawk, if only out of synpathy for the surviving
victim This is an inproper consideration in the guilt phase of a
trial. The extent of M. Gay's injuries had no bearing on whet her
Hawk was guilty of the crinme. QOoviously, the prejudice to Hawk far
out wei ghed any probative value of Gay's limted testinony.

To make nmatters worse, the prosecutor used Gay's brief
appearance to enhance an aggravating factor during the penalty
phase of the trial. He called the jury's attention to M. Gay's
condition in his penalty phase cl osing:

The [prior violent felony] aggravating factor. . . can
apply to any violent felony that could have arisen from

a bar fight where soneone hit another person over the

head with a pool cue. That could have been an

aggravating factor of this category. However, in this

case, that aggravating factor is oh so real and oh so
firsthand in your awareness. Not only were you able to

see t he phot ographs of the injuries of Matthew G ay, you

were also able to wtness the result that that

aggravating factor has had upon the life of Matthew G ay.
(23/1372)

The jury may al so have considered this argunent and their view
of M. Gray to erroneously conclude that the murder was hei nous,

atrocious and cruel. (See Issue VI, infra.)
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| SSUE V
THE TRI AL COURT ERRED BY DENYI NG THE DEFENSE
MOTI ON TO DECLARE THE HEI NOUS, ATROCI QUS OR
CRUEL JURY | NSTRUCTI ON UNCONSTI TUTI ONAL AND
DECLI NE TO I NSTRUCT THE JURY ON THE FACTOR.

Def ense counsel filed a pretrial notion to declare section
921.121(5)(h) of the Florida Statutes (Hei nous, Atrocious or Cruel
Aggravating Factor) Unconstitutional. The notion alleged that the
HAC factor is vague and not capable of being understood by the
jury, so that the jury is unable to narrow crinmes eligible for the
death penalty. Def ense counsel alleged that he was unable to
fashion a jury instruction which woul d cure the vagueness. (9/1588)

At trial, defense counsel noved to decl are t he HAC aggravati ng
factor unconstitutional. Again, counsel said he did not have a
proposed i nstruction because he could not "dreamup" one that woul d
satisfy what the legislature was trying to do with the aggravat or
He did not know of any |anguage that would overcone the probl ens

with the HAC factor. (23/1319-20, 1333)
In Sochor v. Florida, 504 U S 527 (1992), the United States

Suprene Court stated that the HAC aggravating factor would be
appropriate in a conscienceless or pitiless crime which is
unnecessarily torturous to the victim In this case, defense
counsel objected to the "heinous, atrocious and cruel" aggravating
circunstance ("HAC') because the instruction was vague and di d not
sufficiently narrow the class of murders under which the death

penal ty may be i nposed. The judge overrul ed his objection (9/1596-
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97), and gave the standard jury instruction, as foll ows:

"Hei nous"” neans extrenely w cked or shockingly evil.
"Atroci ous" nmeans outrageously w cked and violent.
"Cruel" neans designed to inflict a high degree of pain
with utter indifference to or even enjoynent of the
suffering of others. The kind of crinme intended to be
i nduced as heinous, atrocious, and cruel 1is one
acconpani ed by additional acts that show that the crinme
was conscienceless or pitiless and was unnecessarily
torturous to the victim

(23/1399) Although the second sentence contai ned the "unnecessarily

torturous” |anguage approved in Sochor v. Florida, 504 U S. 527

(1992) and Richardson v. State, 604 So. 2d 1107 (Fla. 1992), the

definitions in the first paragraph rendered the instruction

defective under Godfrey v. Georgia, 446 U. S. 420 (1980).

In Shell v. Mssissippi, 498 U.S. 1 (1990), the United States

Suprenme Court found the M ssissippi jury instruction used to define
HAC unconstitutional |y vague although it was identical to portions

of the | anguage approved in State v. Dixon, 283 So. 2d 1, 9 (Fl a.

1973), which in turn was approved by Proffitt v. Florida, 428 U S

242 (1976). Like "heinous" and "atrocious" thensel ves, the phrases
"extrenely w cked or shockingly evil" and "outrageously w cked and
vile" could be used by a person of ordinary sensibility to fairly

characterize alnost every nmurder. See Arave v. Creech, 507 U S

_, 113 S.Ct. 1534, 123 L.Ed. 2d 188, 199 (1993).

In this case, the trial <court read the standard jury
instruction on HAC. After the Court approved this instruction in
1990, it referred it back to its Commttee on Standard Jury

Instructions (Crimnal) for reconsideration. On reconsideration,
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the commttee recomrended a different instruction which would have
adequately defined the intent elenment of the aggravating
ci rcunst ance:

The crime for which the defendant is to be sentenced was
especi ally hei nous, atrocious or cruel. To be heinous,
atrocious or cruel, the defendant nust have deliberately
inflicted or consciously chosen a nethod of death wth
the intent to cause extraordi nary nental or physical pain
to the victim and the victim nmust have actually,
consciously suffered such pain for a substantial period
of tinme before death

The Court denied rehearing on My 29, 1991, declining to
follow the commttee's revised reconmendati on. 2°

To establish HAC, the State must prove beyond a reasonabl e
doubt that the crine "was neant to be deliberately and
extraordinarily painful." Porter, 564 So. 2d at 1063 (enphasis in
opi ni on). Even if the language in the standard instruction
defining "cruel" ("designed to inflict a high degree of pain with
utter indifference to, or even enjoynent of, the suffering of
ot hers") coul d be considered sonewhat equivalent to the intent to
cause extraordinary nental or physical pain, this would not save
the standard i nstruction because it goes only to the definition of
"“cruel . " The aggravator is franmed disjunctively -- "heinous,

atrocious, or cruel" -- and the instruction allows the jury to find

20 Defense counsel also objected to the vagueness of the
HAC instruction at sentencing (11/1862), and in his notion for
new trial argunent where he read into the record the instruction
recommended by the commttee. The judge found his objection on
vagueness tinely but his request for the instruction untinely.
(11/1907)
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it without proof of the requisite intent nmerely by finding that the

crime was "heinous" or "atrocious." See Shell, 498 U S. 1, 4-5
(1991) (Justice WMarshall, <concurring) (where definitions of
"hei nous" and "atrocious" were constitutionally inadequate, it is
of no consequence that "cruel" was defined in arguably nore
concrete fashion, since aggravator was submtted to jury on
alternative theories).

A defendant's intent to cause extraordi nary nmental or physi cal
pain is an essential elenent of the HAC aggravator which nust be
proven beyond a reasonabl e doubt. When intent is an elenent of a
crimnal offense, and a challenged jury instruction relieves the
state of its burden of proof on the critical question of the
defendant's state of m nd, the instruction anmounts to

constitutional error under the Fourteenth Amendnent. Sandstrom v.

Mont ana, 442 U.S. 510, 521 (1979). In the penalty phase of a
capital trial, where the Ei ghth Anmendnent requires heightened
standards of reliability, Lockett v. OChio, 438 U S 586, 604

(1978), an instruction which relieves the State of its burden to
prove the intent necessary to establish the aggravator is equally
defective.

The error was not harmess. The jurors may have inproperly
found that factor based on the injuries to M. Gay, who testified
briefly in rebuttal, rather than the nurder of Ms. Gay. The
instruction could easily have nmade the difference between finding

or not finding the HAC, which in turn may have made the difference
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between the 8-4 death verdict and a recommendation of |ife.
Gving this instruction denied Hawk's rights under the Fifth

Sixth, E ghth and Fourteenth Anmendnments to the United States

Constitution, and Article |, Sections 2, 9, 16, 17, 21 and 22 of

the Florida Constitution. This death sentence must be vacat ed.

| SSUE VI
THE TRI AL JUDGE ERRED BY | NSTRUCTI NG THE JURY
ON THE HEI NOUS, ATROCI QUS OR CRUEL AGGRAVATOR
VWH CH HE LATER DECLI NED TO FI ND ESTABLI SHED.

In Ell edge v. State, 346 So. 2d 998, 1002-03 (Fla. 1977), this

Court noted that, "[wle nust guard against any unauthorized
aggravating factor going into the equation which mght tip the
scal es of the weighing process in favor of death." In Atkins v.
State, 452 So. 2d 529, 532 (Fla. 1984), this Court noted that
"aggravating circunstances nust be proven beyond a reasonabl e doubt
before they nmay properly be considered by a judge or jury." Inthis
case, the judge instructed on and all owed the prosecutor to argue
an aggravating factor that he later found inapplicable as a matter

of | aw.

The Court explained, in Giffinv. United States, 502 U S. 46

(1991), that when jurors are left with the option of relying upon
a legally inadequate theory, there is noreasonto think that their
own intelligence and expertise will save themfromthat error. The
opposite is true when they have been left with the option of

relying on a factually inadequate theory because jurors are well
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equi pped to anal yze the evidence. Id. (citing Duncan v. Loui si ana,

391 U. S. 145, 157 (1968). Although Giffin dealt with a theory of
conviction, the Court's reasoning al so applies to a theory i ntended
as aggravation in a penalty proceeding.

In this case, the trial court found that HAC was i napplicable
as a matter of |aw The judge was aware of this Court's many
decisions |limting the applicability of HAC To establish the
exi stence of this aggravating factor, "[t]he State nust prove that
t he defendant intended to torture the victim or that the crine was

meant to be deliberately and extraordinarily painful. See Porter

v. State, 564 So. 2d 1060, 1063 (Fla. 1990); Orelus v. State, 584

So. 2d 563, 566-67 (Fla. 1991); Santos v. State, 591 So. 2d 160,

163 (Fla. 1991); Robertson v. State, 611 So. 2d 1228, 1233 (Fl a.

1993). Rejecting the HAC factor in Richardson v. State, 604 So. 2d

1107 (Fla. 1992), this Court cited Sochor v. Florida, 504 U S. 527

(1992), in which the Court stated that the HAC factor would be
appropriate in a conscienceless or pitiless crime which is
unnecessarily torturous to the victim Accordingly, the hom cide
must be both consci encel ess or pitiless and unnecessarily torturous

before HAC may be found and wei ghed. Richardson, 604 So. 2d at

11009.

The jury, however, did not have the advantage of the above
case |aw Al though HAC was defined for them in the jury
instruction, alnost any first-degree nmurder would seem heinous,

atrocious and cruel to an ordinary citizen who has not read this
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Court's decisions narrowng this factor In this case, too, the
jurors, who were not famliar with the |egal standards, may well
have erroneously considered the injuries to M. Gay in finding the
hom ci de to be hei nous, atrocious or cruel.

The prosecutor conpounded this error by making a closing
argunent whi ch was conpl etely specul ati ve, and was not supported by
the evidence. (23/1301-08) He argued as foll ows:

[ Ms. Gray] had wounds to her neck, she had wounds to her

f orehead, she had wounds to her nouth. Evi dence t hat

she's trying to nove to get away fromthis hanmer --

She's struggling as best she can in her nightgown, in her

own bed, to get away fromthis attacker. Struggling to

sonehow def end hersel f. What additi onal evidenceis there

that this struggle was not over in an instant, that she

was not imrediately unconscious? Take a |ook at that

wound on her left forearm Now, Dr. Davis said one thing

about wounds; it's very difficult totell their age. And

he didn't stick his neck out and say with all certainty

that was a defensive wound but he did say it's in a

position where I would expect a defensive wound to be

f ound.

And isn't it coincidental, perhaps, that the wound was on

her left wist and the majority of the damage is to the

| eft side of her forehead. Putting that wist up in a

vain attenpt to ward off the blows by the vicious killer
that you have found guilty of her nurder.

(23/1377) The prosecutor then told the jury to renmenber the hair
Mal one testified about, which was forcefully plucked fromthe head
of Robert Hawk. "When did that occur if the first bl ow knocked her
out? Didit happen after first blow? Second blow? Tenth bl ow?
You can | ook at the evidence in this case and establish whether or

not this was a struggl e between a def ensel ess 60-year-ol d woman and
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a healthy, yet lazy 18-year-old nman."?! (23/1378)

At the end of closing argunent, defense counsel requested a
m strial based on the prosecutor’'s inflammatory argunent that Ms.
Gray was struggling during the attack. The State presented no
evidence that Ms. Gay struggled. Although she had a bruise on
her arm the nedical examner said it seened ol der than the other
injuries. (20/814, 819-21, 828) Al though a hair found in Ms.
Gay's eye had been forcefully plucked and was consistent wth
Hawk' s head hair, hair identification is not an exact science
(21/1048) Moreover, if it was Hawk's hair, there are many ways
this hair could have been pulled from Hawk's head, other than
during a struggle with Ms. Gay. (See Issue Ill, supra.)

During charge conference, defense counsel strongly
objected to the instruction of HAC, citing a nunber of cases
deci ded by this court, narrowi ng the definition of HAC. He argued
that a jury is wunable to understand these distinctions, for
exanpl e, that bl ood could have gotten into Ms. Gray's lungs while
she was breathing but unconscious, and that aggravators nust be
proven beyond a reasonabl e doubt; (23/1308-09). Mbreover, the jury

m ght wel |l have inproperly found the nurder to be HAC, based on the

21 The nmedi cal exami ner testified that the victimmy
probably have | ost consci ousness subsequent to the first hamrer
bl ow to her head. Coupled with the |ack of defensive wounds, it
is reasonable to assune that the victimdid not suffer extrene
fear, enotional strain and terror leading up to her death. Due to
the | ack of evidence, the finder of fact nust speculate as to
whet her she experienced extrene fear and enotional strain.
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gruesone photos and on M. Gay's injuries, and their view of him
when he testified in rebuttal, which cannot | egally be considered
by the jury.

If the jury recommendation upon which the judge nmust rely
results froman unconstitutional procedure, the entire sentencing

process is tainted. Riley v. Wainwight, 517 So. 2d 656, 659 (Fl a.

1987). The jury's consideration of an inproper statutory
aggravating factor results in the sane taint. |f an additional and
unwarranted aggravating factor is considered by the jury, nore
mtigation wll be needed to counterbal ance the presence of the
aggravating factor. Thus, the inproper factor skews the anal ysis
in favor of death, which renders the death penalty arbitrary.

The burden is on the state to show beyond a reasonabl e doubt

that this error did not affect the jury recommendati on. See Chapnman

v. California, 386 U S. 18 (1967); State v. DiGuilio, 491 So. 2d

1129 (Fla. 1986). The jury undoubtedly considered what the State
presented and argued during the penalty phase. Accordingly, the
jury's recommendation is tainted and unreliable under the Eighth
and Fourteenth Amendnents to the United States Constitution, and
Article 1, Section 17, of the Florida Constitution. Because the
j udge gave great weight to the jury recommendati on, his sentence of
death is simlarly tainted. Thus, if a newtrial is not granted,
and Hawk' s death sentence is not reduced to |life on proportionality
grounds, his death sentence shoul d be vacated and t he case reversed

for resentencing with a new jury. See Onelus v. State, 584 So. 2d
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563 (Fla. 1991); Bonifay v. State, 626 So. 2d 1310, 1313 (Fla.

1993) (error to instruct on HAC even though judge did not find it

est abl i shed).
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| SSUE VI |
THE COURT'S FAILURE TO I NSTRUCT THE JURY ON
THE SENTENCI NG OPTI ON OF LI FE W THOUT PAROLE,
WHERE THAT PENALTY BECAME LAW AFTER THE CRI ME
BUT BEFORE TRI AL, VI OLATED DUE PROCESS,
FUNDANMENTAL FAI RNESS, AND THE El GHTH
AMENDIVENT.

The Florida Legislature abolished parole eligibility for
persons convicted of first-degree nurder as of May 25, 1994.22 The
sentencing options are now death or life inprisonnent wthout the
possibility of parole. 8775.082(1), Fla. Stat. (1995). Hawk' s
trial took place in January of 1996; nore than a year-and-a-half
after parole eligibility was abolished. The crinme occurred in
February of 1993; over a year before the anendnent took effect.

The Okl ahoma Court of Crimnal Appeals, in a line of capital
cases arising fromsimlar circunstances, has held that where the
crime occurred before that state's "life without parole"” statute
went into effect, but where the sentencing occurred after that
date, due process, fundanental fairness, and the Ei ghth Amendnent

require the judge to instruct the jury on the sentencing option of

life inprisonnment w thout possibility of parole. Bowe v. State,

906 P.2d 759, 765 (Ckla. Cr. 1995); MCarty v. State, 904 P.2d 110,

129 (la. Cr. 1995); Cheatham v. State, 900 P.2d 414, 429-30

(la. Cr. 1995); Parker v. State, 887 P.2d 290, 299 (Ckla. Cr

22 Parol e was abolished in first-degree nurder cases by
Chapt er 94-228, section 1, Laws of Florida (1994), effective My
25, 1994. Section 775.082(1), Florida Statutes, was further
refined by Chapter 95-294, Laws of Florida (1995), which becane
effective COctober 1, 1995, to apply to all capital felonies.
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1994); Fontenot v. State, 881 P.2d 69, 74 and n.2 (Ckla. Cr. 1994);

Sol azar v. State, 852 P.2d 729, 736-41 (Ckla. Cr. 1993); Hain v.

State, 852 P.2d 744, 753 (Ckla. Cr. 1993). In Hain, the court

reasoned that:

G ven the gravity of the death penalty, we find that
princi pals of fundanental fairness conpel us to reverse
this case for a new second stage trial. As discussed in
Allen v. State, 821 P.2d 371 (kl.Cr.1991), we find no
constitutional prohibition to the application of this
possi bl e sentencing option in cases where the penalty
becane law in the period while the offender awaited
trial. Quite sinply, we cannot justify a decision which
woul d act as a total bar to consideration of a punishnment
alternative to death nerely because the crine giving rise
to the trial occurred a short tine before the effective
date of previously enacted |egislation.

Hai n, 852 P.2d at 753; Cheatham 900 P.2d at 429.

Because the anendnent is procedural and the availability of a
sentencing option which affords the jury a nore palatable

alternative to death is aneliorative in nature, see Dobbert V.

Fl orida, 432 U.S. 282 (1977), the prohibition agai nst ex post facto
| aws does not prevent application of the life wthout parole
statute to a defendant tried after its effective date, whose crine

occurred before it. See Sol azar, 852 P.2d at 737-38. Mbreover, the

Okl ahoma court held that the judge has a duty to instruct the jury
sua sponte on the option of Iife without parole, and his failure to
do so is fundanental error. Solazar, 852 P.2d at 74, n.2

The trial court failure to provide proper sentencing
instruction to a jury in a capital case is of critical
i nportance. The death penalty is different fromall other
penalties in its severity and finality. "Death, inits
finality, differs nore fromlife inprisonnent than a 100-
year prison termdiffers fromone of only a year or two.
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Because of that qualitative difference, there is a
reliability in
e

corresponding difference in the need for
the determnation that death 1is the appropriat

puni shnent .

Sol azar. 852 P.2d at 78. Hawk should be granted a new penalty

trial before a jury fully instructed on the sentencing options.
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| SSUE VI |

THE TRIAL COURT ERRED BY | NSTRUCTI NG ON AND
FINDING THAT THE CRIME WAS COW TTED FOR
PECUNI ARY GAI N.
In his sentencing order, the trial court found that the crine
was commtted for pecuniary gain -- to facilitate the theft of

nmoney and grand theft of the car (10/1711). 1In Chaky v. State, 651

So. 2d 1169, 1172 (Fla. 1995), this Court stated as foll ows:

Thi s aggravating circunstances applies "only where the
murder is an integral step in obtaining some sought-after
specific gain." Hardw ck v. State, 521 So. 2d 1071, 1076
(Fla.), cert. denied, 488 U S. 871, 109 S.Ct. 185, 102
L. BEd. 2d 154 (1988). See also Peterka v. State, 640 So. 2d
59 (Fla.1994), cert. denied, --- US ----, 115 S. C.
940, 130 L.Ed.2d 884 (1995). Mor eover, proof of this
aggravating circunstance cannot be supplied by inference
from circunstances unless the evidence is inconsistent
wi th any reasonabl e hypot hesis other than the existence
of the aggravating circunstance. Simons v. State, 419
So. 2d 316 (Fla.1982).

The sentencing judge cited H Il v. State, 549 So. 2d 179 (Fl a.

1989), and Scull v. State, 533 So. 2d 1137 (Fla. 1988), cert.

deni ed, 490 U. S. 1037 (1989), in his order, to support his finding,
stating that Hawk's actions distinguished this case fromH 1l and
Scull. (10/1711) Apparently, the judge did not read these cases
careful |y because both cases show concl usi vely that this aggravat or
is not applicable in Hawk's case.

Def endant Scull killed two wonen by beating them with a
basebal | bat, and burned their house. He took a car belonging to
one of the victins and, that evening, was involved in a collision.

Al t hough he denied the killings, he admtted he was involved in a
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cocaine deal with the wonen and borrowed the car. Scul I was
convi cted and sentenced to death. 533 So. 2d at 1138- 39.

In aggravation, the judge found that Scull (1) know ngly
created a great risk of death to many people; (2) committed the
murders while engaged in a burglary; (3) to avoid arrest or to
effect his escape; and (4) for pecuniary gain; (5) and that the
murders were HAC, and (6) CCP. 533 So. 2d at 1139. Remanding for
resentencing, this Court noted that

Wil e several theories have been advanced as to why
these murders took place, there is little evidence to
support any of them The trial court in its sentencing
order seens to have accepted all of these theories,
finding that they were commtted for pecuniary gain, to
elimnate witnesses, to effectuate escape, or as an
underworl d contract killing. Unfortunately, the tria

court accepted these theories wthout the support of the

record. Therefore, as aggravating circunstances, they

must all be stricken
533 So. 2d at 1142. Striking the pecuniary gain aggravator, the
court noted that, although Scull took the victims car, it was
possible that he did so to facilitate his escape rather than as a
means of inproving his financial worth. |d.

Hawk' s case cl osely resenbles Scull as to the | ack of a proven
notive for the killing. Although Hawk probably did not take the
Grays' car to facilitate his escape, it is clear that he did not
take it to inprove his financial worth either, because he abandoned
it the next day. Moreover, he had to have known that he coul d not
keep the car because it would be immediately recognized as

bel onging to the Gays (his neighbors), thus incrimnating himfor
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the nurder; and because he could not explain to his parents where
he got the car. The first night, after visiting friends, he
returned the car to the Grays' driveway. The follow ng day, he
drove it again and abandoned it nearby. He never even took it
hone.

Mor eover, no evidence showed that anything was m ssing from
the Grays' house. (18/621) Sergeant Canpbell | ooked for noney in
the Grays' wall ets and t hroughout the house, but was unable to find
any, except for coins in a desk in M. Gay's bedroom She found
a screwdriver under the desk and pry marks on the top of the desk,
but no evidence to connect Hawk to the screwdriver, and nothing to
i ndi cate that anything had been taken fromthe desk.? (18/602-06)
Thus, she was not able to determ ne that anything was renoved from
t he house. (18/621) Even if Hawk took noney fromthe G ays' house,
the State presented no evidence that this was Hawk's notive for the
murder. See Hll, 549 So. 2d 179 (Fla. 1989) (that defendant took
victims noney did not establish pecuniary gai n aggravator because
def endant commtted sexual battery prior to nurder; thus sexua

battery may have been notive for nurder; Jones v. State, 580 So. 2d

143, 146 (Fla. 1991) (taking billfold may have been afterthought).
Wiile showing off the Gays' car to his friends, Hawk al so

showed them a wad of noney. (17/515) He did not tell them where

2 |t is possible that M. Gay had lost the key to his
desk and opened it with a screwdriver. Although sonme people m ght
keep noney in a desk, it would not be a |likely place to | ook for
noney.
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the noney cane from Perhaps it was fromhis disability check and
he was showing it off to inpress his friends. He also bragged to
his friends that he had shot sone people, which was not true, and
showed themthe blood on his clothing. It seens, therefore, that
his notive was not to inprove his financial worth, but perhaps to
show of f to his friends. Perhaps, while he was telling his friends
that his father bought himthe car, he waved his own noney around
to further inpress them The State presented no evidence that this
money was found in Hawk's possession at the tine of his arrest, or
in his house when it as searched.

As in Scull, it is unclear why Hawk attacked the Grays. He
may have conmtted this crime nmerely to inpress his friends.
Evi dence indicated that, several days earlier, he told two friends
that he could "fuck up" old people, or that he could beat up old
people. He did not say that he planned to rob or kill anyone. No
evi dence suggested that he was in any particul ar need of noney. He
recei ved disability incone due to his deafness, and lived with his
parents. Although he did not have a car, he drove a noped.

Hawk may al so have beat the Gays because he was angry with
t hem He had known them for sone years because they were his
nei ghbors and because, like him they were deaf. At trial, he
testified that he had done sone work for themwhen he was younger
and that they had sexually abused him O course, M. Gay denied
t he al |l egati ons of sexual abuse. Even if the allegations of sexual

abuse were not true, Hawk's testinony suggested that he may have

101



TABLE OF Cl TATI ONS (conti nued)

had sone sort of grudge against the Grays. Thus, his notive may
have been anger or revenge.

The trial judge specifically asked counsel how | ong Hawk had
the Grays' car, indicating that he was basing his finding, inlarge
part, on Hawk's use of the Grays' car. He stated in his order that
his finding was that Hawk commtted the nurder to facilitate the
theft of noney and the car. (10/1711) This Court has found
repeatedly, that no financial gain is derived when the defendant
takes the victims car if the car may have been taken to facilitate
escape rather than to i nprove the defendant's financial worth. See,

e.g, Allen v. State, 662 So. 2d 323, 330 (Fla. 1995) (taking of

victims car did not support pecuniary gain aggravator where car

was abandoned shortly after nurder); Peek v. State, 395 So. 2d 492

(Fla. 1981) (taking car may have been nerely to facilitate escape)

Def ense counsel objected to the pecuniary gain instruction at
charge conference because the State presented no evidence t hat Hawk
commtted the crinme for, or that the crime resulted in, financial
gain. As this Court has repeatedly held, in order to sustain the
"commtted for pecuniary gain" aggravating circunstance, it is not
sufficient to show that property or noney was taken incidental to
the homcide; the State nmust prove beyond a reasonabl e doubt that
the murder was notivated, at least in part, by a desire to obtain
noney, property, or other financial gain. Allen, 662 So. 2d at 330;
Finney v. State, 660 So. 2d 674 (Fla. 1995); Elamv. State, 636

Fla. 1312, 1314 (Fla. 1994) (theft conpl eted before nmurder negates
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pecuniary gain notive): Cark v. State, 609 So. 2d 513, 515 (Fla.

1992) (pecuniary notive where Clark killed victimto get his job);
Scull, 533 So. 2d at 1142; Rhodes v. State, 547 So. 2d 1201, 1207

(Fla. 1989); Hill, 549 So. 2d at 183; Jones, 580 So. 2d at 146

Peek, 395 So. 2d at 499. \Were the circunstantial evidence fails
to prove that the taking of noney or property was a prinmary notive
for the homcide, or fails to prove that the taking "was anything
but an afterthought,” the pecuniary gain aggravator cannot be
sustained. See Hll, 549 So. 2d at 183, and other cases cited
above. This aggravator is invalid unless there is "sufficient
evidence to prove a pecuniary notivation for the nurder itself
beyond a reasonabl e doubt. Such proof cannot be supplied by
inference from the ~circunstances wunless the evidence s
inconsistent with any reasonable hypothesis other than the

exi stence of the aggravating circunstance.” Simons v. State, 419

So. 2d 316, 318 (Fla. 1982); see also Hill, 549 So. 2d at 183;

CGCeralds, 601 So. 2d at 1163; Eutzy v. State, 458 So. 2d 755, 757-58

(Fla. 1984).
Cases in which the pecuniary gain aggravator has been upheld

show a definite financial notive for the nurder. See, e.q., Finney,

660 So. 2d at 680; Jones v. State, 569 So. 2d 1234, 1238 (Fl a.

1990) (pecuni ary gai n aggravator uphel d where, prior to the nurder,
as the victins slept, Jones discussed killing themto obtain their

pi ckup); Floyd v. State, 569 So. 2d 1225, 1230, 1232 (Fla. 1990)

(defendant admtted to cellmate that he had broken into wonman's
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home and was "ripping her off" when she surprised him and cashed
a $500 check on her account within hours of nurder). |In Floyd and
Jones the State presented evi dence of a pecuniary notive which pre-
existed the killing. Here, in contrast, the State introduced no
evi dence inconsistent with the hypothesis that Hawk did not form
the intent to take the car (or anything else) until afterwards.

In Finney, the Court sustained this aggravator because the
evi dence showed t hat Fi nney pawned the victims VCRw thin hours of
her murder; her jewelry box was m ssing; her bedroomwas ransacked
and the contents of her purse dunped on the floor. 660 So. 2d at
680. In this case, no evidence showed that Hawk t ook anyt hi ng from
the Grays' house. |f he took the car keys, it was not for any
financial gain, but to enable himto drive the car. Although he
drove the Grays' car, he did not sell it or even keep it. The
house was not ransacked and, although, no noney was found in the
house, no evidence showed that the Gays' had any noney in the
house prior to the homcide. He did not take the TV, VCR or any
other itens fromthe house.

Wiy Hawk commtted this crinme is a nystery. |f he had taken
and sold itens, or had nade | avi sh expenditures after the hom ci de,
it mght be assuned that pecuniary gain was the notive. This was
not the case, however. Hawk may have conmtted the crine because
he was angry with the victins, or because he was bored and hi gh on
drugs and wanted sone excitenent. He told friends several days

earlier that he could "fuck up old people,” so perhaps he just
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wanted to prove that he could conmt such a crime. He may have
craved attention so badly that he conmtted this crine to get the
attention of his "friends.” Wile this is not logical, it nust be
remenbered that Hawk had nental problenms. It is probable that Hawk
did not fully conprehend the seriousness and cruelty of his actions
because of his nental and enotional problens.

The court's finding of the pecuniary gain aggravator could
only be derived by drawing unwarranted inferences from the
circunstances in violation of Robertson, 611 So. 2d at 1232.
Crcunstantial evidence will not support a finding of pecuniary
gain unless the evidence is inconsistent with any reasonable
hypothesis other than the existence of the aggravating
ci rcunstance. Simons, 419 So. 2d at 318 (no evidence that noney
or car defendant expected to receive would conme from nurder);

Rogers v. State, 511 So. 2d 526, 533 (Fla. 1987), cert. denied, 484

US 1020 (1988) (killing during flight was not a step in
furtherance of sought-after gain).

Because el i m nation of this unproven aggravating factor |eaves
only one aggravator, and because the jury heard (and the judge
found and gave wei ght to) a nunber of mtigating factors, the State
cannot show beyond a reasonabl e doubt that consideration of the
invalid aggravator did not <contribute to the jury's death
recomendation or to the judge's inposition of a death sentence.

See Espinosa v. Florida, 505 U.S. __ , 112 S. C. 2926, 100 L. Ed.

2d 854, 859 (1992); State v. DiGuilio, 491 So. 2d 1129 (Fla. 1989);
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Ell edge v. State, 346 So. 2d 998, 1003 (Fla. 1977); Jones v. State,

569 So. 2d 1234, 1238-39 (Fla. 1990). Therefore, in the event that
this Court does not reduce his conviction to second degree nurder,
it should reverse the death sentence and reduce the sentence to

[ife inprisonment on proportionality grounds. (See Issue |X)

| SSUE | X
A SENTENCE O DEATH IN THIS CASE IS
DI SPROPORTI ONATE WHEN COMPARED TO OTHER CASES
I N VWH CH THE COURT HAS REDUCED THE PENALTY TO
LI FE.
Part of this Court's function in capital appeals is to conpare
the case wth other decisions to determ ne whether the punishnment

is too great. State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973), cert.

denied sub. nom, 416 U S. 943 (1974). Under Florida law, the

death penalty is reserved only for the nbst aggravated and | east

mtigated cases of first degree nurder. Kraner v. State, 619 So.

2d 274, 278 (Fla. 1993); DeAngelo v. State, 616 So. 2d 440, 434-44

(Fla. 1993); Songer v. State, 544 So. 2d 1010, 1011 (Fla. 1989).

As was recognized in DeAngelo and Songer, this Court has rarely
affirmed deat h sentences supported by only one aggravating factor,
and then only when there was very little or nothing in mtigation.
The instant case does not fall into that category. Moreover, this
is not one of the nost aggravated first-degree nurder cases.

The trial court found only two aggravating factors -- that

Hawk commtted a prior violent felony;, nanely, the contenporaneous
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attenpted first-degree nurder of Matthew G ay, to which he gave
great weight, and that the nurder was commtted for pecuniary gain
-- to facilitate the theft of noney and grand theft of the car.
(10/1710-11). As discussed in Issue VIII, supra., the State did
not prove the pecuni ary gai n aggravator beyond a reasonabl e doubt.

The trial court found two statutory mtigators and six non-
statutory mtigators. Although both statutory nental mtigators
were supported by testinony, and the trial judge considered and
wei ghed both of them he found one to be a statutory nental
mtigator (inpaired capacity) and the other to be a nonstatutory
mtigator (mental and enotional distress), because he felt it did
was not "extrenme." As statutory mtigators, he found:

(1) That Hawk's ability to appreciate the crimnality of

hi s conduct or to conformhis conduct to the requirenents

of law was substantially inpaired; and (2) Hawk's age

(19), although he gave it little weight because Hawk had

made many deci si ons and abused drugs and al cohol .
As non-statutory mtigation, the judge considered:

(3) Hawk's hearing loss to which he never fully

adjusted; (4) His lack of father figure and physica

abuse by father; 5) Hs nental deficiencies, as

evi denced by many psychol ogi cal evaluations indicating

possi ble brain damage, |ow self-esteem and i npulsive

behavi or; (6) That Hawk coul d receive life with a 25-year

m ni mum mandatory and a consecutive thirty years for

attenpted nurder; (7) Hawk's disadvantaged chil dhood,

abusi ve parent, |ack of education and training; and (8)

Sone, as opposed to extrene, nental distress.
(10/1712-13) He considered the spinal neningitis, which caused
Hawk' s hearing | oss and brain damage, and its rippling affect, as

non-statutory mtigation to which he accorded some weight. He
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found it to be consistent with the inpaired capacity mtigator
Al t hough he did not find the enotional and nmental disturbance, he
considered this factor in finding that Hawk had inpaired capacity
and, because he considered that statutory mtigator, did not give
it much weight as a nonstatutory mtigator. He said that the
remai nder of the nonstatutory mtigation was considered and
construed in the light nost favorable to Hawk, and was not given
great weight. He considered proportionality and, citing Porter v.
State, 564 So. 2d 1060 (Fla. 1990), found that aggravator (1) al one
out wei ghed the totality of the mtigation.? (10/1714)

The judge's finding that the first aggravator would alone
out wei gh the mtigation (10/1713-14) indicates that he had his m nd
made up. This Court has refused to rely on such "alternative

findings." See Ceralds v. State, 674 So. 2d 96 n.14 (Fla. 1996)

(even though trial judge stated in sentencing order that he would
i npose death even wit hout CCP aggravator, this Court independently
exam ned surrounding facts and circunstances and did not base its

concl usi ons on subj ective opinion of trial judge). Thus, the trial

24 The judge may have cited Porter only for its discussion
of the need to consider proportionality. |If he intended to
conpare this case with Porter, however, Porter does not support
inposition of the death penalty in this case. Porter killed a
former | over and her current boyfriend, after a nunber of
threats. Thus Court sustai ned three aggravators, including CCP
as the woman's nurder, for which Porter was sentenced to death
The Court nentioned no mtigation at all, although Justice
Barkett, in a separate opinion, noted that Porter was very drunk
at the time and that this was a donestic nmurder. The case at
hand bears no resenbl ance.
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judge's "boiler-plate" |anguage does not preclude this Court's
i ndependent anal ysis and determ nati on.

Bobby Hawk was born when hi s not her was si xteen and hi s father
was ei ghteen. The young famly noved around constantly. Mst of
the time they were on public assistance. They never had their own
home, but lived with other fam | ies and acquai ntances. (23/1346-49)

At age three, Bobby becane ill with spinal nmeningitis. Wile
inthe hospital, he "went back to being a baby." He was bottle-fed
and back on diapers. Wen Bobby returned hone fromthe hospital,
he was deaf. (23/1353) H s father could not tolerate Bobby's
deaf ness. Because of his abuse, Ms. Hawk | eft her husband when
Bobby was four-and-a-half. Two nonths |ater, M. Hawk | ocated t hem
i n Chi cago, abducted Bobby, and took himback to Mssouri. After
returning to his nother, Bobby had no further contact with his
natural father. (23/1353-54)

Bobby was first evaluated at age five when HRS was called in
because he was bruised from discipline and having problens at
school. (11/1837) HRS determ ned that he was severely enotionally
di sturbed and needed psychol ogi cal help. He received psychiatric
hel p once or twice a week for several years. (11/1838)

In 1982, Bobby's nother married her current husband, 4 enn
Sarl ey. They nmoved to Pinellas County, Florida. Bobby was
eventually expelled from the public schools, and his parents
enrolled him in the Florida School of Deaf and Blind in St.

Augustine, where he stayed for several years. (23/1156-58) While
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there, he saw a psychologist affiliated wwth the school. Bobby
returned to Pinellas County at age fifteen. He was eval uated and
found to be severely enotionally disturbed. (11/1839-41) H s
not her said that, after Bobby returned home, he did not mature at
all. (23/1359)

Dr. Berland found that Hawk suffered frombrain damage. His
MWPI profile showed del usi onal paranoid thinking and schi zophreni a
with hal lucinations. Hawk's mania score was extrenely high, which
woul d cause Hawk t o act upon what ever bi zarre or aggressive i npul se
he had. H's MWI profile was very energized and very di sturbed.
It reflected a biologically determned nmental illness associ ated
with a defect in brain functioning. Because Hawk becane deaf as a
result of spinal neningitis, which causes brain damage, his brain
i npai rment would seemto have resulted fromthat. (11/1821-23)

The Wechsler Intelligence Scale indicated a |low score in
conmmuni cat i ons whi ch Berl and believed to result fromHawk' s | ack of
intelligence. H's scores showed brain injury in both hem spheres.
If all of his subtest scores were at the level of the |owest
(conprehension) his 1Q wuld be 71 (nearly retarded). If all of
his scores had been at the | evel of the highest, his I Q would have
been 138 (superior), a difference of four standard deviations,
whichis clinically and dramatically significant. (11/1826-29) Dr.
Berland did not testify as to Hawk's overall 1Q although he said
Hawk' s | ow score i n conprehension indicated |l owintelligence rather

t han a probl em understandi ng the questions. (11/1825-26)

110



TABLE OF Cl TATI ONS (conti nued)

Hawk's nother testified that Bobby began to have a probl em
with al cohol and drugs at age sixteen. (23/1358-59) Bobby Hawk
testified that, at the time of the hom cides, he was drinking two
quarts of beer, using LSD twce and pot fifteen tinmes each day.
(21/1104) He did not renmenber anything about that tine because he
was constantly high and drunk. Because he was high on drugs, he
did not renenber what he told Detective Madden after his arrest.
(21/1106) Dr. Berland testified that the use of drugs and al cohol
woul d intensify Hawk's existing nmental ill ness.

Mental mtigation nust be accorded a significant amount of

wei ght. See Larkins v. State, 655 So. 2d 95 (Fla. 1995); Santos v.

State, 629 So. 2d 838 (Fla. 1994); DeAngelo v. State, 616 So. 2d

440 (Fla. 1993); N bert v. State, 574 So. 2d 1059 (Fla. 1990). 1In

this case, the judge found both nental mtigators established

al t hough he found that Hawk's nmental and enotional distress was not
extrene. He considered Hawk's spinal neningitis, deafness and
resulting brain damage in finding the inpaired capacity"mtigator,
so did not accord it nmuch weight as a nonstatutory aggravator

Al t hough it stands to reason that such problens would inpair ones
capacity, brain damage is often used to support the nental and
enotional distress mtigator. In addition, the court failed to
consi der Hawk's abuse of alcohol and drugs at the tinme of the

crime,? although it was reasonably established by the testinony of

%  The judge nust have agreed that the evidence reasonably
establi shed that Hawk had a drug and al cohol probl em because he
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Hawk, his nother, and Luis Valles who thought Hawk snelled and
acted drunk the night of the hom cide. The evidence showed that
Hawk had been severely enotionally disturbed since he was a smal |
child, and that his problenms resulted primarily from his spina
meningitis and resulting deafness and brain damage, over which he
had no control. Per haps, then, the judge should have accorded
additional weight to the totality of the nental mtigation

The judge considered Hawk's age, 19, but gave it little
wei ght. (11/1712-13) This Court has observed that "age is sinply

a fact, every nurderer has one." Miungin v. State, 22 Fla. L. Wekly

S107, 109 (March 6, 1997); Echols v. State, 484 So. 2d 568, 575

(Fla. 1985), cert. denied, 479 U S. 871 (1986); see also Canpbell

v. State, 679 So. 2d 720, 726 (Fla. 1996) Evi dence of nenta
i ncapacity such as that described above, have been found to nake

age of a mtigating nature. See Terry v. State, 668 So. 2d 954

(Fla. 1996) (age nmay be mtigating when the defendant's nental and

enotional age is |less than his chronol ogi cal age); see also, Sins

v. State, 681 So. 2d 1112, 1117 (Fla. 1996) (no evidence that
mental , enotional or intellectual age | ower than chronol ogi cal age;
W t hout nore, age twenty-four is not mtigating).

"If age is to be accorded any significant weight, it nust be

linked with some other characteristic of the defendant or the crine

used it as a reason not to give nmuch weight to Hawk's age. Such
evi dence supports the "inpaired capacity” mtigator. See Stewart
v. State, 588 So. 2d 972 (Fla. 1991). (See discussion of age,
infra.)
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such as immaturity or senility." Echols, 484 So. 2d at 575. I n
Canpbell, 679 So. 2d at 726, the Court held that the trial judge
shoul d have instructed the jury to consider Canpbell's "relatively
young age" of twenty-one (at the time of the crine) which was
linked to his enotional immaturity. Hi s psychiatric expert
testified that he functioned somewhere in the "adol escent range."

In the case at hand, Hawk was nineteen. Despite the judge's
finding to the contrary, he was very immture for his age. Wen
Bobby had spinal neningitis at age three, he was in the hospital
for thirteen days, where he reverted to being a bottle-fed baby in
di apers, and |l ost his hearing. Bobby lived at hone and received a
disability check, could not keep a job, and abused al cohol and
drugs. He had never been on his own. Testinony suggested that he
spent his time hanging out at his parents' skating rink, and
hangi ng out with his friends, sonme of whomwere al so deaf. Hawk's
testing indicated that he was not very intelligent, especially in
the area of conprehension. Bobby's nother did not believe that he
ever matured. (11/1844) Conpare Hawk's lifestyle with a young man
of nineteen who is married with a child, working regularly to
provide for his famly, while attendi ng night school and engagi ng
incivic and famly activities.

A defendant in his |ate teens or early twenties nay or may not
receive the benefit of the age mtigator, "depend[ing] upon the
evi dence adduced at trial and at the sentencing hearing." MIls v.

State, 476 So. 2d 172, 179 (Fla. 1985). 1In this case, the judge
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abused his discretion by failing to give Hawk' s young age, conbi ned
with his obvious immuaturity, nore weight. The court inproperly
found that Hawk's use of drugs and al cohol was a decision that
showed his maturity. This "decision" showed his immaturity.
Moreover, this Court has repeatedly found that substance abuse is

a mtigating factor. See e.qg., Besaraba v. State, 656 So. 2d 441

(Fla. 1995). In this case, the trial judge used it inproperly to
rebut a mtigator -- Hawk's age. Thus, the court erred in not

gi ving nore weight to Hawk's age.

There is but one valid aggravating factor in this case -- the
prior violent felony aggravator. (See Issue VIII, supra, as to why

t he pecuniary gain aggravator is inapplicable.) Bobby Hawk was
convi cted of the contenporaneous attenpted first-degree nmurder of
Matthew Gray. This aggravator admttedly deserves great weight.
Nevertheless, it is not so significant that it outweighs the
substantial mtigation in this case. Even a prior hom cide does

not automatically mandate the death penalty. See e.qg., Kraner v.

State, 619 So. 2d 274 (Fla. 1993) (defendant killed another man in
a simlar fashion, but was convicted of attenpted nurder before

victim died of his injuries); Cochran v. State, 547 So. 2d 928

(Fla. 1989) (killed man during drug deal four days earlier).
This Court has affirnmed death sentences supported by one
aggravating circunstance "only in cases involving 'either nothing

or little in mtigation.'" \Wite v. State, 616 So. 2d 21 (Fla.
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1993).26 |In the vast mpjority of cases where this Court sustained
only one aggravating factor, it reduced the sentence to life. See,

e.g., Sinclair v. State, 657 So. 2d 1138 (Fla. 1995); Thonpson v.

State, 647 So. 2d 824, 827 (Fla. 1994); Knowles v. State, 632 So.

2d 62 (Fla. 1993); Santos v. State, 629 So. 2d 838 (Fla. 1993);

Wite v. State, 616 So. 2d 21 (Fla. 1993); DeAngelo v. State, 616

So. 2d 440 (Fla. 1993); dark v. State, 609 So. 2d 513 (Fla. 1992);

Klokoc v. State, 589 So. 2d 219 (Fla. 1991); McKinney v. State, 579

So. 2d 80 (Fla. 1991); Douglas v. State, 575 So. 2d 165 (Fla

1991); Nibert v. State, 574 So. 2d 1059 (Fla. 1990); Penn v. State,

574 So. 2d 1079 (Fla. 1990). %

Al t hough defense counsel did not ask the court to consider

26 Even in cases in which the defendant killed nore than
one person, this Court has accorded great weight to nental
mtigation when the crine was commtted by a defendant suffering
froma nmental disorder rendering himtenporarily out of control
See e.qg., Santos v. State, 629 So. 2d 838 (Fla. 1993); Maulden v.
State, 617 So. 2d 298 (Fla. 1992); Garron v. State, 528 So. 2d
353 (Fla. 1988); Ferry v. State, 507 So. 2d 1373 (Fla. 1987);
Amazon v. State, 487 So. 2d 8 (Fla. 1986).

2T\ have found not a single case in which this Court
affirmed a death sentence wth only one aggravator where the
mtigation was as substantial as Hawk's. Although this Court has
affirmed several death sentences with only one aggravator, these
cases are clearly distinguishable. See, e.qg., Ferrell v. State,
680 So. 2d 390 (Fla. 1996) (defendant conmtted prior simlar
murder and nonstatutory mtigation nmerited little weight);
Lindsay v. State, 636 So. 2d 1327 (Fla. 1994) (killed live-in
girlfriend and her brother, had prior second-degree nurder
conviction and alnost no mitigation); Duncan v. State, 619 So. 2d
279 (Fla. 1993) (prior axe nurder of fellow inmate); Cardona V.
State, 641 So. 2d 361 (Fla. 1994) (Cardona's three-year-old son
systematically tortured, abused and finally beaten to death).
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Hawk' s | ack of substantial crimnal history, the trial court should
have considered that Hawk's crimnal history was mnor. In 1991,
when Bobby Hawk was seventeen, he was involved in the burglary of
a Wnn-Di xie Store. Several boys entered the closed store through
a space between sone pl ywood and the store where a new addi ti on was
being added to the store. Hawk allegedly held the plywod boards
back while the other boys entered to steal beer and cigarettes.
The foll ow ng year, fifteen year old Any Wl |l s, a deaf student
at Sem nol e Hi gh School, told her teacher that, a day earlier, she
had sex wth Bobby Hawk during their lunch break, in the barn at
Hawk' s grandnot her's house. Al though Any reported that Hawk forced
her to have sex, her teacher said she appeared to be fine when she
returned fromlunch, and did not act upset. She participated in
cl ass and | aughed during a novie that afternoon. The school's deaf
interpreter reported that Anmy told her that she had done sonet hi ng
bad the day before; she had sex with Robert Hawk during the |unch
break. Any told the detective from Crines Agai nst Children that
she consi dered Hawk her boyfriend. She said Hawk said "pl ease" and
that he |oved her. After kissing her, he had sex with her for
fifteen mnutes, after which she told him that was enough. He
pushed her back down and they had sex for five or ten m nutes nore.
Hawk' s fornmer convictions resulted frompl ea agreenents. The
burglary was only to steal beer, cigars and cigars, and Hawk only
hel d open the plywood for the other boys to enter the store. The

store was not open and the crime was nonviolent. The other boys
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were not charged or convicted, suggesting that Hawk was | ess
sophi sticated than were the other boys who escaped prosecution
Hawk' s second conviction for carnal intercourse with an unmarried
person under the age of ei ghteen who apparently consented -- was a
crime rarely reported or prosecuted.

It isdifficult to conpare this case wwth other capital cases
as to proportionality because of its unusual nature. Undersigned
counsel was unable to find any case factually simlar to this case.

Li ke Knowes v. State, 632 So. 2d 62 (Fla. 1993), however, this

crime was "bi zarre" because Hawk had no apparent notive.

I n Know es, the defendant shot and killed a ten-year-old girl
he had never net. Know es then shot and killed his father and | eft
in his father's truck. The trial court found only one aggravator
in connection wth the nurder of the child and three in connection
with the nurder of Know es' father. The trial court rejected the
statutory nental mtigators, but found that Knowles had a limted
education, had on occasi on been intoxicated on drugs and al cohol,
had two failed marriages, low intelligence, poor nenory, and
i nconsi stent work habits. This Court struck two of the aggravating
factors as to the nurder of Know es' father, and found that the
court erredinfailingto find uncontroverted mtigation, including
the nental mtigators. Based on the "bizarre circunstances" of the
mur ders and t he substanti al unrebutted mtigation established, this
Court found death not proportionately warranted. Hawk's case is

conpar abl e because only one aggravator remains, and both Hawk and
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Know es had substantial nental mtigation. Mreover, Hawk's attack
on the Grays was al so bi zarre because he had no apparent notive to
attack the victins, and had little if any history of violence.

Conparison with Kraner v. State, 619 So. 2d 274 (Fla. 1993),

in which this Court vacated the death penalty and remanded for a
life sentence, also shows clearly that the death penalty is not
proportionately warranted in the instant case. In Kraner, the
trial judge found two aggravating factors: a prior violent felony
and that the nurder was "hei nous, atrocious and cruel." 619 So. 2d
at 276. The prior violent felony was a prior attenpted nurder
conviction for beating another victimw th a concrete block within
two hundred feet of where the second beating took place. The first
victim also died from the beating, but only after Kraner's
conviction for attenpted nurder. 619 So. 2d at 278 (Gines, J.
di ssenting). The jury recommended death by a vote of nine to
three. 619 So. 2d at 275-76. This Court remanded Kraner for alife
sentence even though the defendant had conmtted a prior similar
murder.

The judge found that Kraner was under the influence of nental
or enotional distress and that his capacity to conformhis conduct
to the requirenents of | aw was severely inpaired, but did not think
t he probl ens. were serious enough.to neet.the.two. statutory. nental
mtigators. 619 So. 2d at 276, 287 (Gines, J., dissenting). He
found that Kramer suffered fromal coholi smand was a nodel prisoner

and a good worker. 619 So. 2d at 276.
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In contrast, the attenpted nurder of which Hawk was convi ct ed
occurred contenporaneously and, unlike the victimin Kraner, M.
Gray did not die fromthe assault at a later date, despite his
serious injuries. In Kraner, the court found two aggravators, as
in this case. In this case, however, the "pecuniary gain"
aggravator, was not established and, thus, cannot be sustained.
(See Issue VII1) Hawk's sentencing judge specifically rejected the
HAC factor which was found by the court in Kraner, and is
considered to be one of the weightier aggravators. Al t hough
Kraner's victimwas drunk and nay have felt | ess pain because of
t he al cohol, we do not know whet her Hawk's vi cti mwas even awake or
conscious when killed. Little evidence suggested a struggle, and
none proved it.

In both cases, the judges considered both nental mtigators.
In Kraner, the judge did not believe that either one reached the
statutory |evel. In Hawk's case, the court found one of the
statutory nental mtigators established, and considered the other
as nonstatutory mtigation. Thus, Hawk's judge found stronger
mental mtigation than did Kraner's. Hawk testified that he was an
al coholic, as was Kraner, and that he used drugs. H s nother and
Luis Valles substantiated this testinony. Mor eover, Hawk had a
serious nental disorder. When conpared to the Kraner case, it
beconmes clear that Robert Hawk's sentence of death is not
proportionately warranted.

Even when a jury recomends t he death penalty, the presence of
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uncontroverted, substantial mtigation renoves the case fromthe
category of "the nobst aggravated and |east mtigated of serious

of fenses." See e.qg., Penn v. State, 574 So. 2d 1079, 1083-84 (Fl a.

1991); N bert v. State, 574 So. 2d 1059, 1063 (Fla. 1990);

Fitzpatrick v. State, 527 So. 2d 809, 811 (Fla. 1988). Because of

the significant unrebutted mtigation in Hawk's case, the death
penalty is unwarranted. The psychiatric testinony that Hawk was
severely disturbed, and the nyriad of statutory and nonstatutory
mtigation, outweigh the single valid aggravating factor.

Executi ng someone who cannot control his behavi or acconpli shes
not hi ng. Hawk probably did not even know about the death penalty
in Florida, and certainly did not consider it before commtting
this crinme for which he was al nost certain to be apprehended. Hawk
was not a hard core crimnal. Executing a deaf, nentally ill man
with limted intelligence, who was ni neteen when he commtted the
crime, does not satisfy society's desire for deterrence. WMboreover,
because nentally ill offenders have disturbed t hought patterns and
enotions, and a reduced ability to think rationally, they do not
have the highly cul pable nental state that the E ghth Anmendnent
requires tojustify the retributive punishnment of death. Sentencing
the nentally ill to death does not neasurably contribute to the
penol ogi cal goals that capital punishnent is intended to achieve.

To summari ze, Hawk's sentence should be reduced to life for
the foll owi ng reasons:

1. There is only one valid aggravating factor and substanti al
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mtigation, including statutory nental mtigation, and Hawk' s age,
whi ch was nineteen at the tinme of the offense.

2. Despite the judge's finding, the evidence did not prove that
the crimes were commtted for pecuniary gain. There was no
concl usi ve evidence that Hawk t ook anything of value fromeither of
the victinms, or fromtheir house. Although he drove their car, he
returned it and | ater abandoned it a bl ock or so away.

3. Bobby Hawk conmmitted the crines because of serious nental
probl ens resulting fromspinal neningitis and deaf ness, which were
beyond his control. The nmental mtigation was supported by Dr.
Ber| and whose di agnosi s was brain danmage.

4. Subtests of the Wechsler Intelligence Scale showed that he
had | i m ted conprehensi on, and damage to brain tissue. (11/1826-29)

5. He was a chronic user of drugs and al cohol which can be
expected to worsen pre-existing brain danmage.

6. He had a traumatic, enotionally isolated chil dhood, caused
by his unstable natural father who abused him and by spinal
meningitis and the resulting deafness and brain damage.

7. He did not graduate fromhi gh school and could not hold a job
or support hinself.

8. He had never lived apart from his parents except while
residing at the Florida School for the Deaf and Bl i nd.

9. As a child and teenager he received nental health treatnent
at various facilities, but his behavioral problens did not inprove.

10. The crines were not highly preneditated, and nay have
resulted from an involuntary rage that Hawk could not control
caused by his nental disorder and exacerbated by al cohol and drugs.

11. The hom ci des were not contract killings or mafia hits; Hawk
was not involved in organized crine or drug-related activities.

12. Neither of the victinms was tortured or nmutilated by the
def endant . Cf. Branch v. State, 685 So. 2d 1250 (Fla. 1996)

(sexual torture). There was no evidence that Hawk enjoyed the
killing.

13. As discussed in Issues V, VI and VIII, supra, the jury
recommendation was tainted by the jury's consideration of two
invalid aggravating factors -- HAC and pecuniary gain. In

addition, the jury did not hear Dr. Berland s testinony which
strongly supported the nental mtigators, as did the judge.
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Nevert hel ess, four jurors found enough mitigation to recommend a
life sentence.

14. |If Hawk's sentence is reduced to life in this case, he wll
serve a mandatory mninmum of 25 years in prison, followed by 30
years for the attenpted first-degree nurder

"The penalty of death differs fromall other fornms of crimnal
puni shnment, not in degree but in kind. It is unique in its total
irrevocability. It isuniqueinits  rejection of rehabilitation of
the convict as a basic purpose of crimnal justice. And it is

unique, finally, in its absolute renunciation of all that is

enbodi ed in our concept of humanity." Furman v. CGeorgia, 408 U S.

238, 306 (1972) (Stewart, J., concurring); accord D xon, 283 So. 2d

at 7 (appropriate that legislature "has chosen to reserve its
application to only the nost aggravated and unmtigated of npst
serious crinmes"). The arbitrary and capricious inposition of the
death penalty violates both the United States and Florida
Constitutions. Furman, 408 U.S. 238; Dixon, 283 So. 2d 1

This Court should resolve the nunerous problens in this case
by vacating Hawk's death sentencing and ordering it reduced to
life. As discussed above, this Court has affirnmed death sentences
supported by one aggravating circunstance only in cases involving
l[ittle or nothing in mtigation. Nibert, 574 So. 2d at 11. This
is not one of the "unmtigated" first degree nurder cases for which
death is the proper penalty. C. D xon, 283 So. 2d at 7. Hawk's
noral cul pability is sinply not great enough to deserve a sentence

of death
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For the above reasons,

CONCLUSI ON

if Hawk's conviction and sentence are

not vacated and the case remanded for a new trial, his sentence

shoul d be reduced to life in prison.
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