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STATEMENT OF THE CASE AND FACTS

Appel lee's abbreviated Statenents of Facts is basically
correct, except for a few exceptions, and the om ssion of the
sentencing hearing, including Dr. Berland s psychological testi-
mony. Appellee's description of the homcide (brief of Appellee at
2) fails to mention that the nedical examner suspected that the
wound on M's. Gay's wist was an old wound rather than a defensive
wound. (20/814, 819-21) He said that it appeared to be ol der than
the injuries to her head. (20/828) Appellee also failed to nention
that Ms. Gay may have been unconscious when she took a few
breaths after the fatal wound. (20/823-24) The nedical exani ner
stated that, although he could not determ ne the sequence of the
wounds, once the injury to the left side of her head occurred, she
woul d have been inmediately unconscious. Death would have occurred
within seconds. (20/827)

Appel | ee states that Hawk flashed a wad of noney in front of
his friends "saying that he got the noney from shooting soneone."
(Brief of Appellee at 4) Although Hawk showed the wad of noney to
various friends, he never "gsaid" where he got the noney. He did,
however, hold up the wad of noney after one friend asked him why he
shot the people. This friend did not sign and of course Hawk could
not hear his question; thus, his alleged response may not have been
to the question asked. (17/452)

Appel | ee states that Detective Midden and interpreter Nancy
Freeland testified that Hawk was not high on alcohol or drugs when
he gave his statenent to |aw enforcenent. (Brief of Appellee at 6)

Actually, both testified only that they did not observe any
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evi dence that Hawk was intoxicated or on drugs. (22/1144-46, 1156-
57) Clearly, they could not be certain by nere observation.®
[ SSUE |
THE TRIAL COURT ERRED BY DENYI NG THE DEFENSE
MOTI ON TO SUPPRESS HAWK' S STATEMENTS TO LAW
ENFORCEMENT AS UNKNOW NG AND | NVOLUNTARY.

The issue in this case is not whether Hawk's Mranda rights
were properly translated, but whether he understood them and conpre-
hended their significance. Wen Madden asked Hawk whether, with his
Mranda rights in mnd, he wanted to talk to him he had to ask the
gquestion five tinmes before receiving an affirmative response.
Significantly, when Madden asked Hawk for the third time if he
wanted to talk to him about the incident, Hawk said, "I don't know
what's going on." (SR/22) A though Hawk could have meant that he
knew nothing about the "incident," it is equally likely he nmeant
what the words inply. Hawk' s wai ver was based upon an interpreta-
tion of "yes" which may have been a head nod, two questions after

he said he did not know what was going on.

! Bobby testified that, at the tine of the homcides, he was
drinking two quarts of beer, using LSD twi ce and pot fifteen times
each day. (21/1104) Hs nother testified that he started using
al cohol and drugs at age sixteen. (23/1858-59) One of his friends
testified that, whenever they partied, both he and Bobby drank and
smoked nmarijuana, and that Bobby's eyes were red and he snelled
l'i ke alcohol the night of the hom cide. (17/425-26)

Further evidence of Bobby's use of alcohol and drugs is provided by
the PSI, which the trial court read prior to sentencing.

probation officer who authored the PSI, reported that, in April of
1995, while Hawk was incarcerated, he was eval uat ed by the PAR
program at which tine he told them he had a substance abuse
problemwith LSD and THC. The evaluator felt that Hawk shoul d seek

treatnent in a secure facility. In February of 1996, Hawk's nother
said that her son had admitted to using LSD and THC prior to his
i ncarcerati on. He also told her he had been using crack cocaine
and marijuana in the Pinellas County Jail. (10/1730)

2
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Al t hough Appellee argues that these responses were taken out
of context, a reading of the entire Mranda inquiry shows no other
context. (SR/21-22) When the interpreter said "yes," we do not
know whet her Hawk nodded, said "yes" verbally, or responded in sign
| anguage. It is often unclear whether "yes" neant he agreed or
understood the question. (See transcript of statenent in Appendix
A of BAppellee’s brief). Al t hough Nancy Freeland thought Hawk
understood Madden's questions, if what Hawk said is unclear from
the transcript, it was no clearer to Freeland unless she's also a
mnd reader. Hawk did not understand too well because, when Madden
said he wanted to ask about "the incident that happened around the
corner from your house," Hawk inappropriately responded: " You
talking about in my house? | wasn't at ny house all day. Arrived
about 3:00 o’clock." (SR/22)

Appel | ee notes that Hawk was not intoxicated or inconpetent or
on drugs. Although Madden and Freeland did not think Hawk appeared
to be under the influence of anything, they had no way of know ng
for certain. Wien Hawk said he did not understand what was going
on, Madden could have asked him what he neant by that. Even
better, in addition to the sign interpretation of Mranda rights,
he could have had Hawk read and sign a witten waiver. Madden
could also have taken the tinme to obtain video equipnent to record
Hawk's  si gni ng. Al t hough he audi otaped the interview, sign
| anguage cannot be heard; thus, Hawk's actual responses were not
recor ded. Sign | anguage is not an exact science. Had t he
questioni ng been videotaped, an independent interpreter could have

verified the interpretation.
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As Appellee points out, this Court adopted the holding in
Davis v. United States, 512 U S. 452 (1994), that when a suspect

makes an anbi guous or equivocal request for counsel, cessation of

questioning is no longer required. Onven v. State, 22 Fla. L.

Weekly S246a (Fla. My 8, 1997). The Omen opinion cane out about
the time Appellant's initial brief was filed; thus, Appellant was
not yet aware of it. Thus, the anal ogy between an equivocal
request for counsel (which fornmerly needed to be clarified) and an
equi vocal request to termnate questioning, is no |longer applica-
bl e. Neverthel ess, the real issue in this case is not an equivocal
request for counsel, nor even an equivocal request to terminate
questioning, but Hawk's wunderstanding of his rights.
| SSUE 11

THE TRIAL COURT ERRED BY DENYI NG THE DEFENSE

MOTI ON FOR JUDGMENT OF ACQUI TTAL OF FIRST-

DEGREE MURDER BECAUSE THE STATE FAILED TO (1)

PRESENT SUFFI Cl ENT EVI DENCE OF PREMEDI TATI ON,

OR TO (2) PROVE HAWK KILLED MRS. GRAY DURI NG

THE COWM SSION OF A THEFT, AS CHARGED IN THE

| NDI CTMENT, TO PROVE FELONY MJRDER.

PREMEDI TATI ON

Appel | ee asserts that Appellant argued that he nmay have only
intended to "knock out" Ms. Gay. (Brief of Appellee at 24) This
is an inaccurate interpretation of our argunment. Appellant argued
that Hawk may have intended only to beat rather than to kill the
victims. (See Initial Brief of Appellant, Issue II)

Appel l ee inaccurately states that Hawk admitted "he was
shocked when he saw the wounded M. Gay alive." Wat Hawk really
said was that, when he went into the Gray's hone on the day

following the murder, he saw the wounded M. Gay and was shocked.
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(20/923-24) Hi s obvi ous meaning was not that he was shocked
because Gray was alive, but that he was shocked that Gray had been
attacked and injured. He said that he did not want to touch him
to explain why he left him there.

If Appellee is suggesting that Hawk attacked Gray again the
day after the original attack, no such evidence was presented at
trial. Certainly law enforcenent officers who found Gay shortly
thereafter would have been able to tell if M. Gay had been
recently beaten. Although the blood stain expert noted that bl ood
was cast on the wall of Gay's bedroom after other blood had
clotted, suggesting that the beating was interrupted and resumed
(21/996, 999), the inplication was that Hawk was diverted from the
beating briefly. It would take very little tine for blood splatter
on a wall to clot. Had Hawk attacked Gray again the next day, he
woul d have had blood on his clothing, and the hospital personnel
and woul d have noticed if twelve or nore hours separated two
beati ngs. If this possibility were even suggested by the evidence,
the prosecutor would have argued it at trial.

FELONY MJRDER

Appel | ee twice asserts that, prior to the homcide, Hawk was
"formerly destitute.” (Brief of Appellee at 27) This is contrary
to the evidence in the case. Hawk was supported by his parents and
also received social security disability benefits. (10/1728-29)
Friends testified that he usually carried his nmoney in a noney clip
(17/452), thus showing that he had noney. He drove a noped.
(20/915) There was no evidence that he needed noney.

Appel | ee charges that Appellant's facts concerning Hawk's



taking of the car key are wong, (Brief of Appellee at 26-27) W
acknowl edge that Hawk told Detective Madden that the keys were in
the front door in a deadbolt. (20/927) Because of the nunber of
varying accounts of the facts, Appellant based the statenent
objected to by Appellee on the belief that the keys in the deadbolt

were, at |least arguably, outside of the house. Upon further review
of the record, however, it appears that Appellee is correct in
stating that there is evidence that the keys were on the inside of

the door. Nevertheless, the taking of the Gays' car may have been
an afterthought, rather than a reason for the attack. Per haps Hawk
saw the keys in the door and it then occurred to him that he could
drive their car. It defies logic that Hawk attacked the victins
only to "borrow" their car for a joyride to the homes of his
friends. Moreover, if the Gays, who were deaf, were in bed in
their bedrooms, Hawk could easily have taken the keys fromthe
front door wthout even disturbing them and returned it before
nor ni ng.

Appel | ee argues that cases holding that the felony was an
afterthought are robbery cases. (See Brief of Appellee at 28)
Neverthel ess, the felony nurder statute clearly states that the
murder occurred while the defendant was engaged in the perpetration
of the felony or in an attenpt to perpetrate a felony, or while the
defendant was trying to escape. See §§ 812.13; 782.04(1) (a)2, Fla.
Stat. (1997). In this case, the totality of the evidence suggests
that, for an unknown reason, Hawk went into the Gays' house and
beat them after which he saw the car keys in the front door and

decided to show off the car to his friends.




M. Gay's wallet remained in his pants and Ms. Gay's purse
in the closet. Although pry marks were found on Gray's desk, there
is no evidence they were nmade by Hawk. Deputy Jewett observed that
the side garage door appeared to have been pried open, but that the
prior marks appeared old; thus, the Gays may have |ocked them
selves out before. (10/1723) There was no evidence anything was
renoved from the house. (18/602-06,621)

Whil e showing off the Grays' car to his friends, Hawk also
showed them a wad of noney. (17/515) He did not tell them where
the nmoney canme from He did hold up the wad of noney after one
friend asked him why he shot the people. This friend did not sign
so Hawk could not hear his question; thus, his alleged response may
not have been to the question asked. (17/452) Another friend who
was present at the sane time gave no such test imony. (17/441-48)
Hawk testified that he did not read lips well, and that he under-
stands by lip reading about 25 percent of the tine. (21/1095-97)
The State presented no evidence that this noney was found in Hawk's

possession at the tine of his arrest or in his house afterwards.

As in Scull, it is unclear why Hawk attacked the Grays. He did not
say that he planned to rob or kill anyone. No evidence suggested
t hat he was in need of noney. Thus, the State proved neither

felony nor preneditated nurder.

1SSUE [11

A NEW TRIAL | S REQUI RED BECAUSE THE PRC SECUTOR
MADE CUMULATI VE COMMENTS AND ARGUMENTS THAT
WERE NOT' BASED ON THE EVIDENCE, WERE OUTRA-
GEOUS AND | NFLAMVATORY, AND WERE UNFAI RLY
PREJUDI Cl AL TO THE APPELLANT.

Appellant relies on the cunulative error in this case to



support the harnfulness of the prosecutor's conmments. Al t hough
def ense counsel objected to the coments in this case, the Fourth
DCA recently agreed that, even when there is no contenporary
obj ection, the defendant is entitled to a reversal and a new trial
when the prosecutor is guilty of nunerous acts of msconduct of
such a nature and character that the collective effect rises to the

| evel of fundanmental error. DeFreitas v. State, 22 Fla. L. Wekly

D2462 (Fla. 4th DCA Oct. 22, 1997) (three errors constituted
fundanental error). There are many errors in this case.

It is inmproper for the prosecutor to call the defendant nanes.

Perez v. State, 22 Fla. L. Wekly D243 (Fla. 3d DCA Jan. 22, 1997);

Lopez v. State, 555 So. 2d 1298 (Fla. 3d DCA 1990). In this case,

the prosecutor called Hawk nanmes and attacked his character over
and over and over again:

(1) The prosecutor said in opening argunent that Hawk was an
"amoral, vicious cold-blooded killer." (17/375-76) No evidence
could prove that Hawk was "amoral" or "cold-blooded" as this is a
subj ective determnation. It is inproper for a prosecutor to

express a personal belief in the guilt of the accused, or in the

veracity of the state's witnesses. Jones v. §gtate, 449 So.2d 313,

314 (Fla. 5th DCA), review denied, 456 So.2d 1182 (Fla. 1984).

(2) VWhen Hawk testified in his own defense that he was
sexual |y abused, the prosecutor objected on the grounds that, "It’s
just outrageous!" (21/1098) The prosecutor then asked:

Q: Isn't that why you concocted these outrageous

al l egations of sexual abuse the first tine here, three

years after you killed Betty Gray and you nmainmed Matthew
Gray. Isn't that the real truth?



(21/1125-27)% Appellant had a right to fair consideration of his

own testinony uni npeded by unfair prosecutorial tactics. C.

Washi ngton v. Texas, 388 U S. 14, 19 (1967) (a basic elenent of due

process is "the right to present a defense, the right to present
t he defendant's version of the facts. .. "),

(3) During his guilt phase closing, the prosecutor accused
Hawk of 1vying:)

When [Detective Madden] talked to [Hawk] about did he

know anyt hing about this, | have no idea about it. That's
alie. | don't know what's going on. That's not true.
| don't know. . . That's not true. (22/1211)°2

pell ee objects to our characterization o e prosecu-
2 Il bjects t h t t f th

tor's comment, "It’s just outrageous,” as an exclamation, and notes
that defense counsel did not refer to it as an "outburst." |n our
opi nion, when the prosecutor says, in front of the jury, that the
defendant's testinony is "just outrageous,” it is an exclanmation
and an outburst. We are not attenpting to "m srepresent the
record," but only describing the prosecutor's coments in the
manner they appear to have been said, It seems unlikely that the

prosecutor called the testinony outrageous in a calm casual
nonchal ant fashion, (21/1098-99) Mreover, the prosecutor told the
judge that he "should bring in Matthew Gay now to rebut these
outrageous allegations." This coment suggests that the prosecutor
was angry and seeking revenge, and not very calm

Appel l ee also argues that the prosecutor's objection was based on
rel evance. (Brief of Appellee at 36) Al though the prosecutor
eventually said that his objection was also based on relevancy, his
initial ground for the objection was that it was "just outrageous."”
(See testinony set out by Appellee at 36-37)

3

Appellee cites Craig v. State, 510 So. 2d 857, 865 (Fla.
1997) (brief of Appellee at 40), for the proposition that is all

right for the prosecutor to call the defendant a liar when it is
clear that he is characterizing the defendant's testinony. In
Craiq, the Court considered only tw of thirteen remarks by the
prosecut or because the other eleven were not preserved. Here, we
have an accunulation of such remarks, mnost of which were nerely
mud-slinging derogatory ternms. See also, Washington v. State, 687
so. 2d 279 (Fla. 2d DCA 1997) (unquestionably inproper for
prosecutor to state that a defendant has lied); Pacifico_v. State,
642 So. 24 1178, 1183-34 (Fla. 1st DCA 1994) (exhorting jury to
convict because defendant lied constitutes an open invitation to
jury to convict for a reason other than defendant's guilt of the
crimes charged).




(4) During his penalty closing, the prosecutor argued that

the mtigating factors are nothing but pathetic excuses

to explain away the actions of a savage killer. That

savage killer sits before you in this courtroom Robert

Hawk. " (23/1371)
Thus, the prosecutor twice called Hawk a "savage killer," practi-
cally in the sane breath.

(5) Later in his closing argument, the prosecutor argued:

Robert Hawk . . . in his 18 years had been nothing but a

hi gh school dropout, unenployed, living off his parents'

couch and out of their refrigerator. (23/1368)
This was another wunnecessarily rude and insulting conment which
supported none of the aggravating factors. The inference was that
Hawk should be executed not because he killed sonmeone, but because
he was worthless. As noted in DeFrietas, 22 Fla. L. Wekly at 2468
(Pariente, J., concurring in result only), such argunents urge the

jury "to convict the defendant for a reason other than his guilt of

the crines charged.” Northard v. State, 675 So. 2d 652, 653 (Fla.

4th DCA 1996) ,

(6) Again during his penalty phase closing, the prosecutor
comrented, "And isn't it coincidental, perhaps, that the wound was
on her left wist and the majority of the damage is to the left
si de of her forehead. Putting that wist up in a vain attenpt to
ward off the blows by the vicious killer that you have found guilty
of her murder. . , . (23/1377-78)

(7) Still another tinme, the prosecutor engaged in name-
calling during his penalty phase closing argunent:

You can |look at the evidence in this case and establish

whet her or not this was a struggle between a defensel ess

sixty-year-old woman and a healthy, yet |azy eighteen-
year-old man." (23/1377-78)

10




Here, we have seven epithets, all rude and uncalled for name-
calling by the prosecutor. Def ense counsel objected to these
comments and in sone cases the objections were sustained and
curative instructions given. In others, the judge did nothing
except perhaps to warn the prosecutor to be careful. Even if one
of these comments, or maybe two, were not harnful, the cunulative
effect of the prosecutor's constant name-calling could not help but
affect the jury.

Additionally, an inportant mitigator (like a defense) in the
penalty phase was Hawk's brain danmage and |ifelong nental and
emotional problems. (See Issue IX, infra.) The prosecutor tried to
denigrate this defense throughout his penalty closing by calling

Hawk a lazy high-school drop out living off his parents, anda

vicious and savage killer. These were the prosecutor's personal
opi ni ons. Such terns as "vicious" and "savage," as applied to a
person, are subjective and cannot be proven by evidence. The

evidence did not reflect that Hawk dropped out of high school but,
rather, that he was expelled from school due to his enotional and
behavi oral problens. No evidence proved that he was |azy, although
he had a short attention span and was unable to keep a job. Dr.
Berland found that Hawk had serious nental problenms which included

paranoi a, delusions and hallucinations. (See Issue |X [nfra.)

* * * *
®

In addition to these attacks on Hawk, the prosecutor nade
nunerous other objectionable argunents. He told the potenti al
jurors, even before selected and sworn, that "at the close of the

State's case, with the evidence that | put on, you're going to be
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very convi
t hus Dbi asi
The
tell Madde
a coment
The prosec
t he abuse,

taped stat

nced beyond a reasonable doubt that M. Hawk is guilty,"
ng the jurors before the trial began. (16/247-48)
prosecutor |ater insinuated that, because Hawk did not
n about the Gays' sexual abuse, he was |ying, which was
upon Hawk's right to remain silent at the time of arrest.
utor's questions regardi ng whether Hawk told Madden about
however, are harm ess because the jury heard the entire

ement. The objection is to the prosecutor's insinuations

as to what Hawk did not say before and after his taped statenent

when his f
to make a
silent bef
Rever
the court

def endant

ifth amendment right to remain silent applied. Agreeing
statenent does not waive a defendant's right to remain
ore the statenent.

sing in Lee v. State, 422 So. 2d 928 (Fla. 3d DCA 1982),

held that the prosecutor's closing argunent -- that the

woul d have told sonmeone at the hospital or the police if

he had been beaten up, was a coment on the defendant's post-arrest

silence.

The court held that, as a matter of state constitutional

law, it is not permssible to cormment on a defendant's post-arrest

sil ence wh

ether or not the silence was induced by Mranda warnings.

422 So. 2d at 931. Mre recently, in Hoggins v. State, 689 So. 2d

383 (Fla.

prosecut or

sil ence as

4th DCA 1997), the court reversed, holding that a

may not comment on a defendant's custodial pre-Mranda

i npeachnent when he testifies in his own behalf. Id.

This was a case in which the prosecutor asked the defendant at

trial why
apart ment

Travlor V.

he had not told this story when the police cane to the
where, which is very simlar to the case at hand. Cting

State, 596 So. 2d 957, 961 (Fla. 1992), the court held
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that a comment on a custodial defendant's pre-arrest silence
violates the due process clause of the Florida Constitution,
reasoning that the ruling protects all suspects equally no natter
when Mranda rights are given, 687 So. 2d 386.

Appel | ee asserts that defense counsel failed to preserve the
objection to the prosecutor's argunent that Ms. Gay struggled
with the defendant. (Brief of Appellee at 49) This is not true.
Def ense counsel objected during the argument and noved for a
mistrial at the close of the prosecutor's argument. A notion for
m strial made at the conclusion of closing argunent is tinmely.

State v. Cunbie, 380 So.2d 1031, 1033 (Fla. 1980) , It need not be

made in the next breath followi ng an objection to an offensive

remark. Nixon v. State, 572 So. 2d 1336, 1340-41 (Fla. 1990) This

rule avoids interruption in the continuity of the argunment and
gives counsel a chance to evaluate the prejudicial nature of the
remark. Id.

In this case, after several objections, the judge advised
counsel to only nmake objections when absolutely necessary.
(23/1371) The prosecutor then made the follow ng argunent:

[Ms. Gray] had wounds to her neck, she had wounds to her

forehead, she had wounds to her nouth. Evi dence that

she's trying to nove to get away from this hanmmrer

Qbj ecti on. Facts not in evidence.

Overrul ed.

She's struggling as best she can in her nightgown, in her
own bed, to get away from this attacker. Struggling to
somehow defend herself. Wat additional evidence is there
that this struggle was not over in an instant, that she
was not immediately unconscious? Take a look at that
wound on her left forearm Now, Dr. Davis said one thing
about wounds; it's very difficult to tell their age. And
he didn't stick his neck out and say with all certainty

13



that was a defensive wound, but he did say it's in a
position where I would expect a defensive wound to be
f ound.

Putting that wist up in a vain attenpt to ward off the

bl ows by the w_m_ous_kJ_LLer_LllauLou_hasLe_Lo_und_qw_

her nurder.
But there's nore. Remenber the hair Ml one testified
about ? . ) VWhen did that occur if the first bl ow

knocked her out? Did it happen after the first blow?
The second blow? The tenth blow? You can |ook at the
evidence in this case and establish whether or not this
was a struggle between a defensel ess sixty-year-old wonan
and a _healthy, vet lazy eighteen-year-old nan."

(23/1377-78) At the end of closing argunent, defense counsel
requested a mstrial based on the prosecutor's inflanmatory
argument . He correctly argued that the State introduced no
evi dence to support the argunment. After his initial objection, he
woul d not have been expected to continue to object throughout the
argument, especially in light of the judge's adnonition against
maki ng unnecessary objections during closing. Counsel requested a
mstrial before the jury was instructed or released to deliberate,
as required by this Court in Cunbie. He was denied a mstrial or
curative instruction. (23/1378)

During his penalty phase closing argument, the prosecutor also
made a "message to the deaf community" argunent. He told the
jurors that if they recommended |ife nerely because Hawk was deaf,
"that recommendation is an insult to all who have achieved
greatness and lived law abiding and productive lives in spite of
the sane handicap." (23/1382-83) The judge denied the notion for
mstrial and request for curative instruction. (23/1390)

Appel lee cited Jones v. State, 552 So. 2d 346 (Fla. 1995), in

which this Court found a conparison between Ford and Thonmas, who
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were raised in foster homes and turned out well, and the defendant,
to be "unfortunate" but not sufficiently harnful to nerit a new
trial. Neverthel ess, this Court has consistently condemmed such

argunents. See e.q,, Canpbell v. State, 679 So. 2d 720 (Fla. 1996);

Crump v. State, 622 so. 2d 963 (Fla. 1993); Bertolotti v. State,

476 So. 2d 130 (Fla. 1985) ; State v. Weeler, 468 So. 2d 978 (Fla.

1985) ("drugs in the schools"™ closing argunent). Al t hough the
prosecutor's conmentary might not affect the verdict by itself, it
is but another of the objectionable coments that produced
reversible error collectively.

In Sandoval v. State, 22 Fla. L. Wekly D705, D706 (Fla. 3d

DCA 1997), the court quoted Judge Cross in Kirk v. State, 227 So.

2d 40, 43 (Fla. 4th DCA 1969), as follows:

The prosecuting attorney in a crimnal case has an even
greater responsibility than counsel for an individual
client. For the purpose of the individual case [the
prosecutor] represents the great authority of the State
of Florida. [The prosecutor's] duty is not to obtain
convictions but to seek justice, and he [or she] nmust
exercise that responsibility wth the circunspection and

dignity the occasion calls for . , . . Cases brought on

behalf of the State of Florida should be conducted wth

a dignity worthy of the client.

| SSUE 1V
THE TRIAL COURT ERRED BY ALLOW NG VICTIM
MATTHEW GRAY TO TESTI FY I N REBUTTAL W THOUT
FIRST DETERM NING H' S COWPETENCE TO TESTIFY.

Al t hough defense counsel did not ask for a conpetency hearing,
he did question Gay's conpetency to testify. (22/1135) |In fact,
defense counsel requested a proffer, to which the prosecutor
obj ect ed. The judge asked the prosecutor whether Gay was
conpetent to testify. The judge represented, as an officer of the

court, that Gay was able to communicate. He represented further
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that he had asked Gay if he knew the truth from a lie and right
from wong. The judge said he would allow Gray's testinmony based
on the prosecutor's representations. (22/1138)

Defense counsel was not requesting a full-blown conpetency
hearing. He was nerely objecting because the w tnesses conpetency
was questionable, and asking that the trial court question the
wi tness and make a determ nation as to whether he was able to
testify. Matters of conpetency are not determ ned by asking
counsel calling the witness to represent to the Court that the
witness is conpetent to testify. Moreover, it is clear that the
prosecutor did not know because he did not even realize that M.
Gay had been found legally inconpetent.

After Gay's brief but inflanmatory comment about Hawk,
def ense counsel nmoved for a mstrial and again argued that G ay
should have been qualified and his conpetency determ ned outside
the presence of the jury. The judge denied the motion for mstrial
based on the prosecutor's representation as to Gay's conpetency.
(22/1162-63) The issue is adequately preserved.

That Gray could conmunicate through interpreters is not the
i ssue. The issue is whether he was conpetent to testify. No one

even asked about his nemory of facts that occurred prior to the

homi ci de. Even if defense counsel did not specifically request a
competency determnation until Gay began to testify, it was not
too late to stop and | ook into conpetency. Moreover,  defense

counsel did not need to raise the issue earlier because the judge
had already raised it after he requested a proffer.

Al though Gray may have |ooked conmpetent, the prosecutor had
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already told the court that he mght not remenber the attack and
m ght blurt out sonmething about Hawk. (22/1135) That in itself was
reason to question his conpetency. That the judge abused his
discretion in not at |east questioning Gay hinself before allow ng
the testinmony is shown by the fact that, as it turned out, Gay had
been found inconpetent by a court of law (10/1687-94) Although
this did not automatically make himineligible to testify, it
certainly mandated a conpetency deternination.

Appel l ee argues that the inconpetency order was an order
determining total incapacity and that "[nlothing in this order
suggests any nental infirmty on the part of M. Gay." The order
related that Gray had an inpaired ability to comuni cate; diabetes;
inpaired nmenory confusion, disorientation as to tinme, place and
person; seizure disorder; nultiple skull fractures; paralysis of
the right arm and congenital deafness. (10/1687-94) Inpaired
nmental confusion and disorientation as to time, place and person
evidence nental infirmty. The order of "total incapacity" neant
that he was incapacitated both mentally and physically.

hs noted by Appellee, the prosecutor gave defense counsel an
order of partial restoration of conpetency at the notion for new
trial hearing. (11/1902) Al t hough the order returned sonme of
Gay's rights, it did not change the original diagnosis, and was
insufficient to establish conpetency. Thus, Appellee's assertion
that, at the time of the trial, Gay's incapacities were largely a
nonissue IS neritless. Gay's inflammatory comment, especially
after being previously warned by the prosecutor, shows clearly that

he did not understand the obligation to testify truthfully.
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Appel lee states that our reliance on cases concerning the
conpetency of children is msplaced. Appel lee then defines the
primary test for conpetency of children, under Florida law, as "his
or her intelligence, rather than his or her age, and in addition,
whet her the child possesses a sense of obligation to tell the

truth." (Brief of Appellee at 49, citing Griffin v. State, 526 So.

2d 753 (Fla. 1st DCA 1988). If age is not the determ ning factor,
why would this not be an appropriate test for adults too?
Certainly, intelligence and a sense of obligation to tell the truth
are essential criteria for all wtnesses. Another criteria which
should apply to all witnesses is the ability to renenber the facts
to which he or she is testifying.

These errors affected the penalty phase of the trial as well.
It is especially inportant to avoid errors affecting the penalty of
a capital trial where the Ei ghth Arendnent requires hei ghtened

standards of reliability, Lockett v. OChio, 438 US. 586 604

(1978). Reversal is required.
| SSUE V
THE TRIAL COURT ERRED BY DENYING THE DEFENSE
MOTI ON TO DECLARE THE HEI NOUS, ATROCI OQUS OR
CRUEL JURY | NSTRUCTI ON UNCONSTI TUTI ONAL AND
DECLINE TO INSTRUCT THE JURY ON THE FACTOR.

That defense counsel was unable to fashion an instruction
which would cure the vagueness problem with the HAC instruction
does not invalidate his objection. Counsel said he did not have a
proposed instruction because he could not "dreamup" one that woul d
satisfy what the legislature was trying to do with the HAC

aggr avat or. He did not know of any |anguage that would overcone

the problens with the HAC factor. (23/1319-20, 1333) Because the
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| egislature has tried for years to properly define this aggravator,

and run into continual problens in the courts, see e.g., Shell v.

M ssissippi, 498 U S. 1 (1990); Proffitt v. Florida, 428 U S. 242

(1976) ; State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973), counsel should

not be expected to conme up, wth the ideal definition for an
i nherently vague aggravator.
| SSUE VI
THE TRIAL JUDGE ERRED BY | NSTRUCTI NG THE JURY
ON THE HEINOUS, ATROCI QUS OR CRUEL AGGRAVATOR
VH CH HE LATER DECLINED TO FIND ESTABLI SHED.

Appel lee argues that the jury will not be msled by an
instruction that is not supported by the facts. (Brief of Appellee
at 56) Although this may be true in some cases, here there is a
great risk that the jury will erroneously consider the injuries to
M. Gray, whom the prosecutor called to testify in front of the
jury in rebuttal, in finding this factor.* Moreover, because
Appellee continues to include the alleged "fact" that a sexual
battery occurred, despite the trial court's finding that this was
not supported by the evidence, the jury may too have based its
recomrendati on of death on that erroneous finding. If so, it was
clear error as there is no way that asexual battery could be
proven beyond a reasonabl e doubt when the medical exam ner found no

evidence of it. "No evidence" includes the fact that no sperm was

¢ To conpound this error, the prosecutor argued to the jury
that, "in this case, that aggravating factor is oh so real and oh
so firsthand in your awareness. Not only were you able to see the
phot ographs of the injuries of Matthew Gay, you were also able to
wtness the result that that aggravating factor has had upon the
life of Matthew Gray." (23/1372)
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found on Ms. Gay or on the defendant's clothing, in addition to
the obvious lack of evidence of any attenpted penetration. See

Jones V. State, 569 So. 2d 1234, 1238-39 (Fla. 1990) (Court

reversed because the jury permtted to consider HAC despite |ack of
evidentiary support, and jury may have erroneously believed the
def endant's sexual abuse of corpse supported the factor). If the
jury considered sexual battery, it was error.

Appel l ee reiterates the alleged "facts" of this nurder,
including sone that were not shown by the evidence. Appel | ee
includes "a sexual assault, " asthough it were clearly established,
despite the trial court's repeated refusal to allow the prosecutor
to even suggest it, and the |lack of evidence to support it.
Appel l ee's recitation of the unpleasant facts of this case, sonme of
which are nore accurate than others,' only confirns the fact that
the jury probably relied on this factor despite its inapplicabili-
ty. The factor is inapplicable because Ms. Gay nmay have been
unconscious during the attack, and because no evidence suggests

that Hawk intended a torturous death, See Teffeteller v. State,

439 So. 2d 840, 846 (Fla. 1983) (State nust prove that defendant
intended to torture the victim or that crine was neant to be

del i berately and extraordinarily painful); accord Robertson v.

State, 611 So. 2d 1228, 1233 (Fla. 1993); Santos v. State, 591 So.

2d 160, 163 (Fla. 1991); Omelus v. State, 584 So. 2d 563, 566-67
(Fla. 1991).

> Another msleading inclusion is that Ms. Gay sustained a
def ensive wound. The nmedical exam ner testified that although the
| ocati on was consistent with being a defensive wound, he had a
problem with the age of the bruise. It |ooked older than the head
injuries. (20/814-21, 828)
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The HAC factor is nobst apt to be erroneously found by a jury
because, to a lay person, alnost every first-degree nurder seens
hei nous, atrocious and cruel, especially if a lot of blood is shown
to them in photos and videos, as in this case. Because the
untrained jury would not have been able to appropriately determnine
the legal applicability of this factor, it was error for the judge
to give the jury this instruction.

| SSUE VI |
THE COURT'S FAI LURE TO | NSTRUCT THE JURY ON
THE SENTENCI NG OPTION OF LIFE W THOUT PAROLE,
WHERE THAT PENALTY BECAME LAW AFTER THE CRI ME
BUT BEFORE TRI AL, VI OLATED DUE PROCESS, FUNDA-
MENTAL FAI RNESS, AND THE EI GHTH AMENDVENT.
Appellant relies on the argunment in its Initial Brief as to

this issue.

| SSUE VI 1|

THE TRI AL COURT ERRED BY | NSTRUCTI NG ON AND
FINDI NG THAT THE CRIME WAS COWM TTED FOR
PECUNI ARY GAI N.

Appel | ee asserts that Hawk admtted stealing noney from the
Grays. Although Hawk showed several of his friends a wad of bills,
he did not say where they canme from The only testinony that m ght
suggest that noney was his notive was that of his friend, Benjamn
Vjiiorak, who testified that he asked Hawk why he shot the people
and that Hawk held up a wad of bills. This friend did not know
sign | anguage. Because Hawk was deaf, he did not hear the
questi on. That he held up the wad of nopney does not necessarily
mean that he was responding to the question as to motive. (17/452)

Moreover, another friend who was present at the same tinme gave no

such testinony. (17/441-48) Hawk testified that he did not read
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lips well, but if the speaker were close to him and spoke slowy,
he could probably understand. Generally, he understands about 25
percent when lip reading. (21/1095-97)

Even if Hawk was responding the question, the likelihood that
this was really his nmotive is not great. The rest of the story he
told his friends was not true. He said he had shot one or two
people; and that his father had bought hima car. He nay well have
brought some of his own noney or taken it from his parents' house
to inpress his friends."

Contrary to Appellee's assertion, Hawk was not "destitute"
prior to the hom cide. (Brief of Appellee at 27) Hawk was
partially supported by his parents who owned and operated a roller
skating rink, and also received social security disability
benefits. (10/1728-29) Friends testified that he usually carried
his nmoney in a noney clip (17/452), indicating that he usually had
money.

Cases cited by Appellee, such as Mlton v, State, 638 So. 2d

490, 492 (Fla. 1985), are distinguishable because the defendant was

in the process of robbing a store when the nurder occurred. A

¢ It is fairly obvious that Hawk is a pathological |liar,
which is consistent with descriptions of his serious nental and
enoti onal probl ens. (See Issue I X -- nental mitigation evidence)
Hawk's nother stated that her son was enotionally disturbed as a
result meningitis, and was a pathological liar. (10/1731) This is
evi dence by the numerous differing stories Hawk told Madden and his
friends. Moreover, his friends all testified that they did not
beli eve him when he told them he shot sonme people. (See Statenent
of Facts) Dennis Copenhaver, age 23, renenbered seeing Hawk at the
skating rink about the tine of the hom cide. When Hawk told him
that a couple people were killed in his neighborhood, Copenhaver
did not believe Hawk because Hawk was known for telling stories.
(19/746-49)
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financial notive is apparent when the defendant kills a shopkeeper

and takes itens from the store. In Mlton, the defendant shot the

clerk at a pawn shop during a robbery. Mel ton had al so been
convicted of a prior first-degree nurder and robbery. Unlike the
instant case, it was clear that his notive was financial gain -- he
was in the process of stealing itenms froma pawn shop when the

mur der occurred.

Simlarly, in Lawence v. State, 691 So. 2d 1068 (Fla. 1%97),
cited by Appellee, this Court affirmed the finding of the pecuniary
gain factor because the defendant admtted entering the Mgic
Market to rob it, and because $58.00 was missing from the cash
register. Moreover, unlike the case at hand, Lawr ence was
convicted of robbery in the sane case. Id. at 1075.

Here, Hawk's notive is not apparent. The only thing that the
State proved was that Hawk took victins' car. His notive for
taking the car was apparently that he wanted to drive it around and
show off to his friends, because of his insecurity. He told his
friends that his father bought the car for him He made no effort
to sell it and abandoned it near his home. He had to have known he
could not take the car home because his parents would know it
bel onged to the Gays, and it would tie himto the nurder.

Appel |l ee argues that the circumstances of Hawk's possession of
the wad of noney supports a reasonable inference that it was stolen
fromthe Grays. A reasonable inference is not enough to support an
aggravating factor that nust be proven beyond a reasonable doubt.
Moreover, other evidence indicates that no one knew whether noney

was nissing. (18/570) Mr. Gay's wallet remained in his pants
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pocket and Ms. Gray's purse in the closet. (See Statement of
Fact s) No fingerprints were found on them

Detectives found a screwdriver under a desk in M. Gay's
room and pry marks on top of the desk, but no tools with blood on
them (18/605-06) No one testified as to whether the pry marks
appeared old or new. If Hawk's fingerprints had been on the
screwdriver, the State would have introduced this evidence at
trial. The desk was open which is not wunusual; in fact, it seens
unusual that soneone would put all his noney in a desk and lock in
when he went to bed at night. The officers were unable to find
that anything was renmoved from the house. (18/602-06, 621)

Appel l ee argues that Hill v. State, 549 So. 2d 179 (Fla.

1989), does not govern because, in that case, the defendant
previously stated his intention to beat and rape the victim
suggesting that the taking of her billfold was an afterthought.
(Brief of Appellee at 62) It is ironic that Appellee makes this
argument because the State argued in this case that Hawk's prior
statement to friends that he could "fuck up" or beat up old people
showed his guilt and preneditation for the instant crine. If the
State is right, this negates the pecuniary gain notive.

The fact that Hawk did not take the car to effect an escape,

as in Scull v. State, 533 So, 2d 1137 (Fla. 1989), is immterial;

any notive for the taking other than for pecuniary gain negates the
aggr avat or. No financial gain is derived when the defendant takes
the victims car if the car may have been taken for sonme reason
other than to inprove the defendant's financial worth. See, e.q,
Allen v. State, 662 So. 2d 323, 330 (Fla. 1995). To sustain the
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"conmitted for pecuniary gain" aggravating circunstance, it is not
sufficient to show that property or noney was taken incidental to
the homcide; the State mnmust prove beyond a reasonable doubt that

the nurder was notivated, at least in part, by a desire to obtain

money, property, or other financial gain. Allen, 662 So. 2d at 330;
Finney v. State, 660 So. 2d 674 (Fla. 1995). Proof beyond a

reasonabl e doubt cannot be "inferred" from the circunstances unless

the evidence is inconsistent with any reasonable hypothesis other

than the existence of the aggravating circunstance.” Si mons V.

State, 419 So. 2d 316, 318 (Fla.1982).

As a final argument, Appellee argues that, if the Court finds
this aggravator inapplicable, it should just substitute another
aggravator that the trial court did not find, but which mght be
found upon a resentencing. (Brief of Appellee at 63) These other
aggravators were not proposed or argued by the prosecutor, or
considered by the judge and jury. This Court has refused to apply
an additional aggravator that the trial court did not instruct on
or find, and which the State did not cross appeal. Cannady_v.

State, 620 So. 2d 165, 170 (Fla. 1993) (refused to find defendant's

cont enpor aneous nurder conviction).

Clearly, this Court cannot now uphold an erroneous finding
based wupon speculation that, upon resentencing, new aggravators
m ght be applicable, as suggested by Appellee. This is not the |aw
and would be a clear violation of due process. Mor eover are not
asking the Court to remand for resentencing but, instead, to strike

the pecuniary gain aggravator and remand for a life sentence. (See

| ssue [|X)
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| SSUE 1 X
A SENTENCE OF DEATH IN THI'S CASE IS DI SPROPOR-
TI ONATE WHEN COMPARED TO OTHER CASES IN WH CH
THE COURT HAS REDUCED THE PENALTY TO LI FE,
Al though the nature of the crinme is considered in determning
and weighing aggravating factors, there are many other consider-
ations in determning proportionality that are just as important.’

Mtigation, if great enough, may nmandate a life sentence in even

the nost aggravated of nurders. See e.g., Santos v. State, 629 So.

2d 838 (Fla. 1991) (mentally disturbed defendant stal ked and killed
l[ive-in girlfriend and two-year-old child); Grron v. State, 528
so. 2d 353 (Fla. 1988) (killed wife and step-daughter in storny
donestic scene); Ferry v. State, 507 So. 2d 1373 (Fla. 1987)

(mentally ill defendant killed five people in grocery); Lrizarrv v,
State, 496 So.2d 822 (Fla. 1986) (defendant nurdered ex-wife wth
a machete and attenpted to nurder lover); Amazon v. State, 487 So
2d 8 (Fla. 1986) (nother and eleven-year-old daughter stabbed and
sexually battered).

Appel lee cited a total of ten cases for conparison as to
proportionality. O these cases, five -- exactly half of them are
cases in which the defendant had a prior nurder conviction. 1=l

Melton v. State, 638 So. 2d 927 (Fla. 1994); Duncan v. State, 619

so. 2d 279, 281 (Fla. 1993); dark v. State. 613 So. 2d 415 (Fla.

7 Some of the "facts" to which Appellee refers (see brief of

Appel lee at 65), in detailing the unpleasant "facts" of the crineg,
are specul ative; for exanple, that Hawk "ransacked the Gays' desk
in search of cash" and that he took a wad of cash. The desk was

not in disorder, and the State presented no evidence that anything
was missing fromit. (18/602-06, 621) The State did not prove that
Hawk broke into the desk or that the wad of cash canme fromthe
Gray's house. (See Issue VIII, supra.)
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1992) ; Ownen v. State, 596 So, 2d 985 (Fla. 1992); Freeman v. State,

563 So, 2d 73, 75 (Fla. 1990). This clearly distinguishes these
cases as to conparison val ue.

Moreover, Appellee neglects to nention that these defendants
had prior nmurder convictions. I n di scussing Duncan, Appellee
omtted the fact that Duncan's prior violent felonies included a
cont enporaneous attack on the victims daughter and the prior axe
murder of a fellow inmate who was sitting on the commopde. Appellee
also msleadingly related that the judge found fifteen mtigating
circunstances, of which this Court struck only three. (Brief of
Appel l ee at 65)

What really happened in Duncan is that this Court determ ned,
on the State's cross-appeal, that neither of the mental nitigators
applied because the record contained a total lack of evidence to
support them  The mental mtigators were included in the list of
fifteen. The Court also found no support for the mtigator that
the defendant was intoxicated when the nurder occurred. In light
of its finding no support for some of the nitigators, this Court
was not certain whether the trial court purported to "find" t he
fifteen potential nitigators listed, a nunber of which were nerely
the negation of statutory aggravating factors, or whether the judge
just listed, considered and rejected the mtigation suggested by
the defense, in accord with Canpbell. Duncan, 619 So. 2d at 283.
Thus, it is msleading to say that this Court approved all but
three of the fifteen nonstatutory mtigators when, in fact, the
court found little support for any nitigation at all. |n Hawk's

case, the defense established substantial mtigation including
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unrebutted nental inpairment which existed all of his life,

Onen v. State, 596 So. 2d 985 (Fla. 1992), involved burglary

and the first-degree nurder and sexual battery of a young nother
whose children found her body when they got up for school. Onen
confessed to committing numerous crimes including a simlar nmurder

in Delray Beach. See Onen v. State, 560 So. 2d 207 (Fla. 1990).

Al t hough the Delray Beach conviction was |ater reversed, the
aggravator was also supported by a prior conviction of attenpted
first-degree nurder.

The trial judge in Omen found four valid aggravating factors
i ncluding HAC (the bl udgeoned victim awoke, struggled and lived for
a period of several mnutes to an hour), CCP, that the crine was
committed during a sexual battery, and the prior violent felonies.
596 So. 2d. at 987 n.1, 990. The court considered in mtigation
t hat Onmen was raised in foster homes where he was sexually and
ot herwi se abused, that his mnd "snapped" during the nurder, and
that he had enlisted twice in the arny. 596 So. 2d at 987 n.2.
Onen apparently did not even raise proportionality as an issue.
This Court approved the four aggravating factors and affirmed the
sentence. 506 So. 2d at 990. Thus, Owen certainly cannot be
consi dered conparable to this case.

In Gark, 563 So. 2d 73, the Court upheld two aggravators, one

of which was a prior first-degree nurder, and found no mtigation

at all. This is clearly distinguishable from this case for obvious
reasons. In Freeman, the defendant beat a man over the head wth
a blunt object. The victim died several hours later from profuse
bl eedi ng. Freeman had been convicted of a prior first-degree
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murder, armed robbery and burglary of a dwelling with an assault,
which were commtted just three weeks before the second hom cide.
The trial court found two valid aggravators and no statutory
mtigators. This Court found that the nonstatutory mtigators (l|ow
intelligence, abuse by stepfather, artistic ability and enjoyed
playing with children) were not conpelling. This is clearly
di stinguishable from the instant case which involved no prior
murder and substantial nental mtigation.

In Melton v. State, 638 So. 2d 927 (Fla. 1994), the defendant

shot the clerk at a pawn shop during a robbery. Melton had also
been convicted of a prior first-degree nurder and robbery. Unlike
the instant case, his motive was clearly financial gain. The only
mtigation was that Melton exhibited good conduct while awaiting
trial, and had a difficult famly background. This Court observed
that there were no statutory mitigators and the non-statutory
mtigation was not conpelling. Id. at 930. This clearly distin-
gui shes Melton from the case at hand.

The other five cases cited by Appellee are clearly distin-
gui shabl e because the aggravators are weightier and the mtigation

much |ess conpelling. In Jones v. State, 652 So. 2d 346 (Fla.

1995), for exanple, the defendant, an enployee of the victims,
killed both the husband and wife in a robbery. Jones stabbed the
wife in the back and left her in the bathroom to die. He then
st abbed her husband in the chest. The husband did not die
imediately and was able to run to his office, call for help and
pull his gun, shooting five shots at the defendant.

Jones had a prior conviction for arned robbery. The trial
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court found three valid aggravators andno mtigation. A case
involving a total absence of nmitigation cannot be conpared with
this case in which the trial court found two statutory mtigators,

one of which was the "inpaired capacity" mtigator,' and six non-

statutory aggravators, including the nental and enotional distress
mtigator (not extrene), the defendant's spinal neningitis, which
caused deafness and resulting brain damage, and rippling affect,

| ack of education and training, abuse by natural father, and
l'ifelong psychol ogical problens.

In Watts v. State, 593 So. 24 198, 204-05 (Fla. 1992), al so

cited by Appellee for conparison, the Court weighed three valid
aggravators against one statutory mtigator (age 22) and one
nonstatutory nitigator (low 1Q. Witts had no nental mitigation as
did Hawk. In addition to the nental mitigation, Hawk also
established the two mitigators found in Watts; he was not too
bright or educated and was an inmmature nineteen-year-old.

Watts made the victim and his wife disrobe at gunpoint, and
sexual |y abused the victimis wife in front of him He killed the
husband when he tried to intervene to protect his wife who escaped

during the struggle. In the case at hand, the judge specifically

* The trial judge admttedly used evidence supporting the
mental and enotional distress mtigator in findirg the inpaired
capacity; he found the nmental and enotional distress factor not to
be extrenme and gave it |ess weight. The nental and enotional
di sturbance aggravator has been defined by this Court as "less than
insanity, but nore enotion than the average man, however inflaned."
Duncan v. State, 619 So, 2d 279, 283 (Fla. 1993). The nental
mtigation testified to by Dr. Berland, and that included in the
PSI discussed infra, certainly puts Hawk within this definition.
The mitigation presented in this case is as great, if not greater,
than that which this Court found to establish both nmental mtiga-
tors in Spencer v. State, 645 So. 2d 377 (Fla.1994).
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found, as a matter of law and fact, that the State presented no
affirmative evidence of a sexual battery.

In Brown v. State, 565 So. 2d 304 (Fla. 199%0), the defendant

was convicted of armed burglary, first-degree and attenpted first-
degree nurder for breaking in and killing a seventeen-year old girl
and woundi ng her friend. He had just committed an armed robbery
and shooting at a conveni ence store, The court found three valid
aggravating circunstances, including CCP. The trial court found
mental mtigation, social and econom c di sadvantage and a non-
violent crimnal past. The nental nmitigation was that Brown was
under severe nental strain fromtrying to support the victims

nother and her children, whom HRS was threatening to take away.

Thus, Brown did not involve long term nental illness, as in this
case, but, rather, short term problems resulting from famly
pressure that is common to many people. This mtigation is not

conpel l'ing when conpared to the mtigation in Hawk, which includes
brain danmage, deafness and ongoing psychiatric problens.

In Hudson v. State, 538 So, 2d 829 (Fla. 1989, the defendant

broke into his forner girlfriend s house, arnmed with a knife, and,
when the girlfriend was not there, stabbed and killed her roommate
instead. He dunped the body in a drainage ditch. The court found
two aggravators, one of which was a prior violent felony. The
opi nion does not tell the nature of the violent felony. Al though
the court considered the nental mtigators and defendant's age
(22), it gave themlittle weight. As the opinion does not describe
any of the nental mitigation, it is unclear whether it is at all

conpel |'i ng. This Court approved the judge's findings and affirned
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the death penalty, with three justices dissenting. It is difficult
to conpare this case because the weight of the evidence cannot be
di scerned from the facts set out in the opinion. In this case,
however, the judge properly gave the "inpaired capacity" mtigation
nmore than v"a little weight.”

In Slinev v. State, 22 Fla. 1., Wekly S419 (Fla. July 17,

1997), the last of the ten cases cited by Appellee, the defendant
and an acconplice killed the proprietor of a pawn shop during a
robbery. The victim had facial injuries caused by blunt trauma,
which occurred first, three stab wounds to the neck, one of which
still contained apair of scissors, followed by three blows to the
head, and, finally, broken ribs and backbone. The defendant, who
was arrested while attenpting to sell guns obtained from the
robbery, admtted that he killed the victim while his conpanion
cl eaned out the shelves in the pawn shop.

The trial court found two valid statutory aggravators and two

statutory mtigators -- the defendant's age (little weight) and no
significant prior crimnal history. He gave some weight to
Sliney's good behavior as a prisoner but little weight to his

politeness, and that he was a good nei ghbor, caring person and had
a good school record and gainful enploynment. Significantly, Sliney
had no history of nmental or enotional problens, abuse, childhood
probl ems, or physical disabilities or illnesses. This distinguish-
es the case from Hawk's case.

The nmajority affirned the death sentence in Sliney. As in

Hudson. three justices dissented on the issue of proportionality.

Justice Kogan pointed out that the mpjority relied on its own
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factual finding that this was a brutal nurder, although the trial
judge did not find the "heinous, atrocious and c¢ruel" aggravator.
He pointed out that this Court may not consider an aggravator that
the trial court did not find. Sliney, 22 Fla. L. Wekly at $S419
(Kogan, J., concurring in part and dissenting in part) |,

Appel | ee repeatedly argues that this Court should consider
aggravating factors not found by the trial court despite this
Court's refusal to allow a belated cross-appeal of these issues of
fact. (Brief of Appellee at 68-69) This Court has refused to apply
an additional aggravator that the trial court did not instruct on
or find, and which the State did not cross appeal, no matter what

the evidence showed. Cannady v. State, 620 So. 2d 165, 170 (Fla.

1993) (contemporaneous murder conviction). Furthernore, the Court
will not apply an additional aggravating factor not found by the
judge (even if properly preserved by cross-appeal) unless it was
unquestionably established on the record and subject to no factual

di spute. DelAngelo_v. State, 616 so. 2d 440, 443 (Fla. 1993)

(evidence of HAC arguable because state failed to prove victim
conscious during Kkilling).

Al t hough Appellee attenpted to cross-appeal fifteen nonths
after the notice of appeal, and this Court granted Appellant's
notion to strike the State's cross-appeal, Appellee continues to
argue strenuously that this Court should belatedly apply the HAC
and "conmtted during a sexual battery" aggravators. (Brief of
Appel | ee at 68-69) Appellee relies on Slinev, 22 Fla. L. Wekly
S$419, in which this Court noted that the nurder was brutal, despite

the trial court's failure to find the HAC aggravator. V¢ do not
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believe that this Court's language in Sliney_in any way indicates

that this Court wll consider aggravators not found by the trial
court in a proportionality determnation. Cf. Kormpndy v. State, 22

Fla. L. Weekly S635, 638 (Fla. Oct. 9, 1997) ("our turning of a
blind eye to the flagrant use of nonstatutory aggravation jeopar-

di zes the very constitutionality of our death penalty statute").
Mor eover, Appel | ee' s st at ement that Hawk's "propensity for
viol ence" conpels the inposition of the death penalty is clearly
wrong. Al first-degree nurders are violent. Furthernore, Hawk
committed no prior crimes of violence. Even nore inportantly, a
propensity for violence is not a statutory aggravator in this
state. See § 921.141, Fla. Stat. (1997).

In addition, Appellee now urges this Court to apply the
"commtted during a burglary"” aggravator if the pecuniary gain
aggravator is struck, even though this aggravator was never
proposed by the prosecutor or submtted to the jury." The State's
indictment charged Hawk with killing Ms. Gay during the comms-
sion of a theft. He was not charged with either burglary or theft.
(1/6-7) The prosecutor did not ask for an instruction on felony
murder with burglary or theft as fel ony. (23/1311)  Appel l ee

cannot expect this Court to rely on an aggravator that the State

9 Appellee states that our facts concerning a possible theft
are "sinply wong." To clarify, what we argued was that the State
failed to prove that Hawk got the wad of nmoney from the G ays'
house, or that he got the car key from inside the house. A review
of the record confirnms that the State did introduce evidence that
Hawk got the key from the key ring in the deadbolt. There is no
evi dence, however, that he commtted the nmurders for the purpose of
taking the Gays' car. Appel l ee's statenment that Hawk "walked
away fromthe Gay hone with a 'wad" of cash" is speculative. (See
Issues Il and X, gupra.)
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never even proposed. Cannady, 620 So. 2d at 170. Appellee could
not tried to cross-appeal this issue in a tinely or untinely
fashion because it was not argued at trial nor considered by the
judge.®

The trial judge refused to find HAC as a matter of |aw and as
applied to the facts of the case. Al though the crine was indeed
horrible, the evidence suggests that much of the attack on Ms.
Gray occurred after she was unconscious, if not dead. Dr. Davis
testified that, once the injury to the left side of Ms. Gay's
head occurred, she would have been imediately unconscious, and
death would have occurred within several seconds. (20/827) Also,
no evidence suggests that Hawk intended a torturous death.

As to the "committed during a sexual battery"” aggravator, the

trial judge refused to allow the prosecutor to argue to the jury

10 W could also point out mitigation that the trial court

failed to consider, and which was supported for the record. For
example, Hawk wote a letter to the judge asking forgiveness and
for a life sentence. He said he was sorry, wanted to give his life
to the victins, was enbarrassed and ashaned of his behavior, and
wanted to be agood man. (10/1695-96) Thus, the trial court
shoul d have considered renorse in nitigation. Al'so, although
Hawk' s counsel did not request it, the judge, who is required to
review the entire record for mitigation, could have considered the
lack of significant crimnal history mtigator because Hawk's prior
Crimes were mnor.

Al though the prior violent felony aggravator was applied in the
case at hand because of the contenporaneous attack on M. G ay,
Hawk had no prior violent felony convictions. In fact, he had
very little crimnal history. When Bobby was seventeen, he was
involved in the burglary of a Wnn-Dixie Store with several other
boys who |eft Bobby to take the blanme. Bobby only held the plywood
boards back while the other boys entered the closed store to steal
beer and cigarettes. The following year, Bobby was charged wth
having sex with a fifteen-year-old deaf student who clained Bobby
was her boyfriend, and apparently consented. The conviction was
for carnal intercourse wth an unmarried person under the age of
eighteen -- a crime rarely prosecuted. Hawk's PSI indicated that
the girl was doing well. (10/1726-27)
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that a sexual battery occurred,* or to instruct the jury on this
factor, because the nedical examner was unable to find any
evidence of a sexual battery. In fact, during the guilt phase of
the judge prohibited the prosecutor fromasking the State's
Wi tnesses to speculate as to whether a sexual battery occurred
based on the nedical exam ner's negative findings. Specul ation

cannot support an aggravating factor. See Hamilton v. State, 547

so. 2d 630 (Fla. 1989) (CCP not supported by judge's speculation
and conjecture) ; accord Geralds v. State, 601 So. 2d 1157, 1163
(Fla. 1992).

* * * * *

The nost conpelling mtigation in this case, and the nost
compel ling reason why the death penalty is disproportionate, is
Hawk's brain damage and nental illness, apparently caused by spinal
meningitis at the age of three. From the age of five, Bobby was
under psychiatric care nost of the time. Every evaluation he had
showed that he was severely enotionally disturbed. (11/1837-41;

23/1356-59) Every test Dr. Berland performed showed brain damage

1 Prior to trial, defense counsel filed a notion in limine
asking the judge to prohibit the State from arguing that Hawk
commtted a sexual battery. The nedical exam ner found no evidence
of a sexual battery. (17/350-51) Wien the State's blood stain
expert (M. Edel) testified that an unidentified left ﬁalm print
was |ocated six to eight inches from the head area of the victim
on the floor, the prosecutor renewed his request to argue that Hawk
commtted sexual battery. (21/946-47) The judge did not allow the
questioning and refused to rule that the evidence would support an
instruction on sexual battery. (21/954)

Edel said the primary bloodshed was on the bed. (21/987) This
indicated that Ms. ay was killed while on the bed and pulled or
fell off the bed post-nmortem  Thus, the unidentified palm print
woul d have been made after her death if nade while she was on the
floor. Accordingly, if any sexual activity had occurred, it would
have been after Ms. Gay was dead.
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and nmental illness. Hawk' s nental illness was conmpounded by his
deafness, immaturity, lack of education and training (recognized by
the trial judge as mtigation), and by his use of drugs and al cohol
which intensify existing nental illness. (23/1356-59)

Dr. Berland, the only nmental health expert who testified,
di agnosed Hawk as suffering from brain damage, delusional paranoid
t hi nking and schizophrenia with hallucinations. Hawk's nmania score
on the MWI was so extremely high that it would cause him to act
upon whatever bizarre or aggressive inpulse he had. He was very
energi zed and disturbed. Testing reflected a biologically deter-
mned nental illness associated with a defect in brain functioning.
Because Hawk becane deaf as a result of spinal nmeningitis, his
brain damage probably also resulted fromthat illness. (11/1821-23)

This conclusion is supported by Bobby's nother's testinony
that, when Bobby was in the hospital with nmeningitis, at age three,
he "went back to being a baby." He was bottle-fed and put back on
di apers. (23/135%53) This reversion may have been a result of the
brain damage, and may account for Hawk's alnost child-Iike behavior
and lack of inpulse control as a young adult.

Hawk's nother reported to the probation officer who conpiled
i nformation for the PSI that Hawk received psychot herapy tw ce
weekly when he was nine years old and living in Chicago. Hi s
childhood problens included setting fires, throwi ng things,
impul sivity, and becoming easily upset and hyper. (10/1729)
His nother testified that her son had an attention span of about
thirty mnutes so would quit after awhile. (23/1358-59)

The PSI reveals that, after Bobby Hawk noved to Florida at

37




about age ten, evaluations conducted by the Pinellas County School

System recomended continued psychotherapy. An evaluation in
August of 1985~ when Hawk was about twelve, showed that he
exhibited identity problens, feelings of inadequacy and a well-
devel oped defense system insecurity, limted self-concept in
relation to significant others, and lack of insight regarding his
behavior and subsequent negative events. Long-term individua

psychot herapy was recommended.

VWhile in the Pinellas County School system Hawk received
hearing inpaired services and communication disorders services. In
April of 1986, an updated psychological evaluation revealed that
Hawk was socially naladjusted and enmotionally disturbed. Of
special concern were his lack of inner controls, low frustration
tolerance, inpulsivity and an inability to perceive cause and
effect relationships. He exhibited manipulative behavior and a
lack of sensitivity to the needs of others.

In June of 1992, Dr. Mark Justice conpleted a psychol ogical
eval uati on. This evaluator concluded that Hawk's problenms were
primarily the result of his hearing loss and |ack of consistent
soci alization and control of enotional functioning. Although Hawk's
probation officer referred him for sex offender treatnment because
he was on probation for carnal intercourse with an unmarried person
under 18, he was advised that Hawk was not an appropriate subject
because he was not a typical sex offender. H's probation officer
I ntended to have him evaluated by a therapist at Charter Hospital
but Hawk was arrested for this offense ten days later. (10/1730)

This Court has reduced sentences to life in nunerous cases
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wth weightier
this case.

case because Hawk,

resulting deafness and brain damage,

conform his behavior

aggravation and
The nmental

due to spinal

to societal

less mitigation than that found in

mtigation is especially weighty in this

meningitis at age 3 and his

was unable to adjust and

demands. For reasons beyond his

control, he conmmitted aterrible act for which he should receive a
sentence of life in prison rather than the death penalty.
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