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SUMMARY OF THE ARGUMENT

The counties and nunicipalities of the State of Florida,
unli ke nost other states, govern their communities wth expansive
hone rule powers authorized by the Florida Constitution and, in
some cases, inplemented by the Florida Legislature. |Nn its nost
basic form the power of local self governnment is the honme rule
power to solve local problens locally. Mst significant to these
| ocal solutions is the ability of counties and nunicipalities to
create hone rule funding sources without the intrusion of the state
| egi sl ative process. However, the inplenentation of this home rule
authority depends on the fundanmental ability of counties and
municipalities to assess risk, plan budgets, and fund services in

accordance wth clear case precedent.




ARGUVENT

THE HOVE RULE POAER OF COUNTIES AND MUNI Cl PALI TI ES
| NCLUDES THE AUTHORITY TO | MPOSE SPECI AL
ASSESSMENTS BY ORDI NANCE.
A The 1885 Florida Constitution G anted
Virtually No Powers to Counties and
Muni ci pal iti es.
counties
Article VIlIl, section |, Florida Constitution (1885), nerely
provided that "The State shall be divided into political divisions
to be called counties." This brief nmention of counties in Article
VIIl, section 1, Florida Constitution (1885), and the posture of
I npl ementing general legislation placed counties, prior to the 1968
Florida Constitution, in an area of strict and limted power. All
county power had to be found in an express grant from the
Legi slature and no inplied power could be inferred that would
result in the exercise of any power not expressly conferred by the

State. See Anps v. Mathews, 126 So. 308 (Fla. 1930); and Molwin

Inv. co. v. Turner, 167 So. 33 (Fla. 1936). The primry source of

county power was a special act.?

' Exanples of the time denmand on the Legislature to focus on
i ssues of local authority are: (1) the nunber of local bills
introduced in the 1965 Legislative Session was 2,107 and (2) the
nunber of population acts enacted had grown to 2,100 by 1970 wth
over 1,300 having been enacted since the effective date of the 1960
census. Sparkman, The Historv and Status of Local Governnent
Powers in Florida, 25 U Fla. L. Rev. 271, 286 (1973).




municipalities

Under the 1885 Florida Constitution, all nunicipal powers were
dependent on a specific delegation of authority by the Legislature
in a general |aw or special act.

The Legislature shall have power to establish,

and to abolish, municipalities to provide for

their gover nment , to prescri be their

jurisdiction and powers, and to alter or anend

the same at any tine.
Art. VIll, § 8, Fla. Const. (1885). This requirement of an express
l egislative grant was a reflection of the prevailing 19th century
| ocal government theory known as "Dillon'’'s Rule."? Under this
approach to mnunicipal power, "[tlhe authority of |ocal governnents
in all matters, including those previously local, was linmted to

that expressly granted by the Legislature, or that which could be

necessarily inplied from an express grant." Sparkman, The History

and Status of Local Governnent Powers in Florida, 25 U Fla. L.

Rev. 271, 282 (1973). To find a municipal power to legislate, the
search was for an express delegation of authority from the
Legislature in a general |aw or special act. The quant um and
source of power was essentially the same for both nmunicipal and

county governnents.

2 The term "Dillon’s Rule" is naned after a treatise on
muni ci pal corporations by J. Dillon. See Malone v. Gty of Quincy,
62 So. 922 (Fla. 1913) (a typical application of Dllon"s Rule by
this Court).




B. The 1968 Florida Constitution Unleashed A
Sel f - Gover nnent Revol ution For Bot h
Counties and Minicipalities.
counties
Wiile a charter county derives its authority fromits charter
and the Florida Constitution, a non-charter county has "such power
of self-government as is provided by general or special law." Art.
VvIill, § I(f), Fla. Cont. The power of self-government provided to
non-charter counties in section 125.01, Florida Statutes, is
extrenmely broad. Section 125.01(1) provides:

(1) The legislative and governing body of a
county shall have the power to carry on county

gover nnent . To the extent not inconsistent
with general or special | aw, this power
includes, but is not restricted to, the power
tO. . . [

Followng this provision is an enuneration of specific powers.

Section 125.01(3), Florida Statutes, reiterates that the grant
of power provided is not restricted to those enumerated powers and
that the Legislature intended section 125.01 to inplement all the
powers of self-government authorized by the Florida Constitution.
Section 125.01(3) specifically provides:

(3) (a) The enuneration of powers herein shall
not be deemed exclusive or restrictive, but
shal |l be deemed to incorporate all inplied
powers necessary or incident to carrying out
such power s enuner at ed, i ncl udi ng,

specifically, authority to enploy personnel,

expend funds, ent er into cont r act ual

obligations, and purchase or |ease and sell or
exchange real or personal property.




(b) The provisions of this section shall be
liberally construed jn order to effectively
carry out the purpose of this section and to
secure for the counties the broad exercise of
home rule powers authorized by the State
Consti tution.

A county's authority to proceed under its home rule powers is
wel | established. The Supreme Court of Florida has explored the
scope of county honme rule authority in three |eading opinions:

State v. Orange County, 281 So. 2d 310 (Fla. 1973), Speer v, O sen,

367 So. 2d 207 (Fla. 1979), and Tavlor v. Lee County, 498 So. 24

424 (Fla. 1986) . In all three opinions, the Suprene Court
recogni zed the expansive home rule powers conferred by Article
VI, section 1(f), Florida Constitution, and section 125.01,
Florida Statutes, and concluded that counties need no specific
statutory authority to enact ordinances. counties have the hone
rule authority to enact ordinances for any public purpose, this
Court has held, as long as the ordinances are not inconsistent with
general or special |aw

As the three cases illustrate, the ampunt of hone rule power
possessed by counties is expansive and conplete within the
implemented paraneters of the 1968 Florida Constitution. The
powers enunerated in section 125.01, Florida Statutes, are not
exhaustive. In determning the home rule power of a county to act
for a public purpose, the search is no longer for specific
legi slative authorization. The search is for a general or special

law that is inconsistent with the subject matter of the proposed




Ordi nance. Absent an inconsistent law, a county has the conplete
power to legislate by ordinance for any public purpose.?

Except for the potential preenption of nunicipal authority in
its county charter, the anmount of honme rule power of a charter and
a non-charter county is essentially the same.®* This constitutional
consequence was clearly contenplated by the framers and is
supported by the following from the Comrentary to Florida Statutes
Annotated, Article VIIl, section I(g), Florida Constitution:

Counti es operating under a charter are
presunptively considered to have the broad
power of self-government (with the exception
of precedence over nunicipal ordinances which
must be provided in the charter) unless
provi ded ot herw se by general |aw or by the
special |aw adopting the charter. Thus,
charter counties and non-charter counties
apparently start from different poles in their
relationships wth legislative enactnents.
Both could, conceivably, be the same depending
on the legislation adopted,

T. D'Alemberte, Commentary, Art. VIII, § I(g), 26A Fla. Stat. Ann.
271 (West 1970). The First District Court of Appeal in Santa Rosa

County v. @ulf Power Conmpany, 635 So. 2d 96 (Fla. 1st DCA 1994),

rev. den'd, 645 So. 24 452 (Fla. 1994), explained the fundanental

changes to county honme rule powers which were acconplished by the

1968 revision to the Florida Constitution in the follow ng manner:

' For a charter county, the search also includes any
limtations in its charter.

*1n fact, a charter county may have |ess hone rule power than
a non-charter county if the ~charter has restrictions not
i nconsi stent with general |aw or special |aw approved by the
el ectors. For exanple, in State v. Sarasota County, 549 So. 2d 659
(Fla. 1989), a charter provision required elector approval of bonds
not required in non-charter counties.

]




Thus, the specific powers enunerated
under section 125.01 are not all-inclusive,
and a non-charter county's authority conprises
that which is reasonably inplied or incidental
to carrying out its enunerated powers. The
only limtation on acounty's inplied power to
act occurs if there is a general or special
law clearly inconsistent with the powers
del egat ed.

635 So. 2d at 99-100 (enphasis in original).

The sel f-governnment concept envisioned in Article VIII of the
1968 Florida Constitution and unleashed to counties by the
i npl enenting provisions of section 125.01, Florida Statutes, s a
fundanental change which abolishes the precedential value of prior
county power cases. Absent an inconsistent general l|aw or special
act, aboard of county conm ssioners can |egislate by ordinance on

any issue that serves a public purpose.

nuni cipalities

The 1968 revision to the Florida Constitution abolished
Dillon's Rule and fostered a Florida revolution in nmunicipal hone
rule power as well.

(b)  POWERS. Muni ci palities shall have
governmental, corporate and proprietary powers
to enabl e them to conduct muni ci pal
government, perform nmunicipal functions and
render rmunicipal services, and mav _exercise
any power for municipal purposes except as
ot herwi se provided bv |aw

Art. VI, § 2(b), Fa Const . (emphasis added). The
constitutional revision signaled a dramatic reversal of the source

of nmunicipal |egislative power from Tallahassee to the city hall.




Section 166.021, Florida Statutes, the Minicipal Honme Rule
Powers Act, conpleted the constitutional design of the novel
muni ci pal home rule concept. As recognized by this Court, section
166. 021 was:

a broad grant of power to municipalities in
recognition and i npl ementati on of the
provisions of Art. VIII, § 2(b), Fla. Const.
It should be so construed as to effectuate
that purpose where possible. It provides, in
new F.S. § 166.021(1), that nunicipalities
shall have the governnental, corporate and
proprietary powers to enable them to conduct
muni ci pal gover nnent, perform muni ci pal
functions and render nunicipal services; it
further enables them to exercise any power for
muni ci pal services, except when expressly
prohibited by law.®

City of Mam Beach v. Forte Towers, Inc., 305 So. 2d 764, 766

(Fla. 1974) (bekle, J., concurring) (footnote onitted) .°
To affirm and enphasize the broad constitutional deferral of
muni ci pal |egislative power, section 166.021(4), Florida Statutes,

further provides:

> Under section 166.021(3), Florida Statutes, this broad grant
of hone rule power to legislate by ordinance on any subject matter

upon which the state Legislature may act is denied to: (1)
subjects of annexation, nmerger, and exercise of extraterritorial
power of municipalities which require general or special |aw
pursuant to Article VIII, section 2(c), Florida Constitution, (2)

any subject expressly prohibited by the Florida Constitution, (3)
any subject expressly preenpted to state or county governnent by
the Florida Constitution or by general |law, and (4) any subj ect
preenmpted to a county pursuant to a county charter.

®In Forte Towers, the Court apparently agreed that the
Muni ci pal Hone Rule Powers Act enpowered a city to enact a rent
control ordinance, although it split on whether the ordinance was
properly inmposed.




The provisions of this section shall be so
construed as to secure for nunicipalities the
broad exercise of hone rule powers granted by

the constitution. It is the further intent of
the Legislature to extend to nunicipalities
the exerci se of power s for muni ci pal

governnment al , corporate, or proprietary
pur poses not expressly prohibited by the
constitution, general or special | aw, or

county charter and to renove any limtations,
judicially inposed or otherwi se, on the
exercise of home rule powers other than those
so expressly prohibited.’

(enmphasi s added). As Justice Dekle recogni zed, the enpowering

provision which allowed nmunicipalities to legislate by ordinance

was
the provision of new F.S. § 166.021(1) which
expressly enmpowers nunicipalities to "exercise
any power for nunicipal purposes, except when
expressly prohibited by law." . . . [T]he intent
of this chapter was largely to elimnate the
"local bill evil" by inplenmenting the
provisions of Art. VIII, § 2, Fla. Const.
Forte Towers, Inc., 305 so. 2d at 766. This |liberal construction

of nmunicipal hone rule has been consistently followed by this

Court:

7 Section 166.021, Florida Statutes, was enacted by Chapter
73-129, Laws of Florida, in response to the narrow municipal hone
rule interpretation in Citv of Mam Beach v. Fleetwod Hotel,

lnc., 261 So. 2d 801 (Fla. 1972). The Court in Forte Towers. Inc.

had to consider whether Chapter 73-129 necessitated a change in the
Fl eetwood Hotel decision and stated, "I believe that it does, and

that nunicipalities now are enpowered to enact such ordinances by
virtue of new Ch. 73-129." 305 so. 2d at 766, Dekle, J.,
concurring.
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Article VIIl, Section 2, Florida Constitution,

expressly grants to every nunicipality in this
state authority to conduct muni ci pal

government, perform nunicipal functions, and
render muni ci pal servi ces. The only
limtation on that power is that it nust be
exercised for a valid "nunicipal purpose.” It

would follow that nunicipalities axe not
dependent upon the Legislature for further

aut hori zati on. Legislative statutes are
relevant only to determine limtations of
authority.

State v. city of Sunrise, 354 so. 2d 1206, 1209 (Fla. 1978). A

conpari son of nunicipal power under the 1885 and 1968 Florida

Constitutions was made by this Court in Lake Worth Uilities v.

Gty of Lake Wrth, 468 So. 24 215 (Fla. 1985), in which it stated:

Thus,  [under the 1885 Florida Constitution]
the nunicipalities were inherently powerless,
absent a specific grant of power from the
| egi slature. The noblest municipal ordinance,
enacted to serve the nost conpelling rmunicipal
purpose, was void, absent authorization found
in some general or special |aw,

The cl ear purpose of the 1968 revision
enbodied in article VIIl, section 2 was to
give the municipalities inherent power to neet
muni ci pal needs.

Id. at 217.

To determne the home rule power of a nunicipality to
legislate by ordinance, the search today is not for specific
| egi slative authorization. The search is for a general or special
law which is inconsistent with the subject matter of the proposed

or di nance. Absent an inconsistent law, a nunicipality has the

conplete power to legislate by ordinance for any nmnunicipal purpose.

11




C. Counties and Minicipalities Have Limted
Authority To Levy Taxes.

To place the taxing power of counties and nmnunicipalities in
proper perspective, one nust focus on the difference in the
taxation provisions of the 1885 and the 1968 Florida Constitutions.
Article I X, section 3, Florida Constitution (1885), provided, "No
tax shall be levied except in pursuance of law," and Article IX

section 5, provided:

Section 5. The Legislature shal |
aut hori ze the several counties and
incorporated cities or towns in the State to
assess and inpose taxes for county and

muni ci pal purposes, and for no other purposes,
and all property shall be taxed upon the
principles established for State taxation.

In contrast, Article WVII, section I(a), Florida Constitution
(1968), provides:
No tax shall be levied except in
pursuance of Iaw. No state ad wvalorem taxes
shall be levied upon real estate or tangible
per sonal property. Al'l  other fornms of
taxation shall be preenpted to the state
except as provided by general |aw
Article VI, section 9(a), Florida Constitution (1968), provides:
~ Counties, school districts, and
muni ci palities shall, and special districts
may, be authorized by law to levy ad valorem
taxes and nay be authorized by general law to
levy other taxes, for their respective
pur poses. ,

Under the 1885 Florida Constitution, if a special act did not
change the nethod of assessnment or collection, a county or a
muni cipality could be authorized by special act to levy a tax. In
contrast, wunder the 1968 Florida Constitution, all taxes, other
than ad valorem taxes, are preenpted to the State. The 1968

12




Fl ori da Constitution expressly aut hori zed counties and
municipalities to levy ad valorem taxes but preserved state-w de
| egislative discretion as to the levy of all other taxes by
constitutionally requiring a general [aw authorization.

Article VIl of the 1968 Florida Constitution is not a source
of taxing power. Gt her than the mandatory authorization to levy ad
valorem taxes within the stated millage linits, Article VIl grants
no taxing power to local governments. Rather, it is a limitation
on the power to tax, whether inposed by ordinance or special act.
All taxes other than ad valorem taxes are preenpted to the state

except as authorized by general |aw.

D. Not All Revenue Sources Are Taxes.

Fortunately, not all |ocal government revenue sources are
taxes requiring general |aw authorization under Article VII,
section 1, Florida Constitution. Thus, the constitutional
inquiries which arise when a charge is jnposed by county or
muni ci pal ordinance, in the absence of general |aw authorization,

are the follow ng: (1) is the inposition of the charge

inconsistent with any general law? and (2) does the charge neet the
Florida case |law requirements for that charge? |f no inconsistent
general |aw preenpts the inposition of the charge and if the charge
meets the Florida case law requirenents, the |egislative actions
and determ nations enbodied in the ordinance are within the county
and muni ci pal powers of self-governnent. |f the charge cannot meet

the case law requirenents, then the charge is a tax and general |aw

13




authorization is required under Article VII, section 1, Florida
Consti tution.

For exanple, this Court recognized in City of Boca Raton V.

State, 595 so. 2d 25 (Fla. 1992), the home rule power of a
municipality to inpose special assessnents in the absence of state
statutory authority. The Court concisely held "that the Gty of
Boca Raton had the authority to inpose a special assessment under
its home rule power." Id. at 30.

Furthermore, the First District Court of Appeal has recently,
in two cases, recognized the ability of counties to inpose special

assessnents under their home rule powers. See Madi son County V.

Foxx, 636 So. 2d 39 (Fla. 1st DCA 1994), appeal after renmand, 672

so. 2d 840 (Fla. 1st DCA 1996), rev. pending, Suprenme Court Case

No. 87,594, and Harris v. W]Ison, 656 So. 2d 512 (Fla. 1st DCA

1995) . In Harris v. Wlson, the court plainly stated, "We are

unaware of any constitutional prohibition which would preclude a
speci al assessnent based on a county or nunicipality's home rule
power from being assessed throughout an entire taxing unit." Id.
at 515. Cearly, then, so long as a county's special assessnent
program neets the case law requirenents for a valid special
assessment -- special benefit and fair apportionment -- then the
county does not need specific statutory authority.

Because the hone rule power of counties and municipalities to
respond to |ocal needs no longer depends on the Florida
Legislature, the ability to rely on past case precedent is crucial.

For exanple, many counties throughout the State have relied upon

14




t he clearprecedent of this Court and other Florida courts and have
created conprehensive solid waste disposal systenms funded with
speci al assessment revenue. These solid waste assessments assi st
in addressing and funding the solid waste managenent prograns
crafted by county and nunicipal governments in conpliance with the
Solid Waste Managenment Act of 1988. See Ch. 403, Part 1V, Fla.
Stat). The successful performance by each municipality and county
of their solid waste managenent responsibilities nandated by the
Legislature is to alarge degree, dependent on the performance of
their other solid waste nanagenment responsibilities.

Li kewi se, both counties and nunicipalities have relied upon
cl ear precedent of this Court and other Florida courts in the
structure and inplenmentation of fire and rescue assessnents. South

Trail Fire Control Dist., Sarasota County v. State, 273 So. 2d 380

(Fla. 1973) (Court upheld fire and rescue special assessnment); and

Fire Dist. No. 1 of Polk Countv v. Jenkins, 221 So. 24 740 (Fla.

1969) (court upheld fire special assessnent). For exanple, Broward
County and ten nunicipalities located in Broward County are in the
process of funding a portion of the costs required to provide fire
and rescue services to be incurred next fiscal year on benefitting
property in reliance upon such precedent.

Each decision of this Court on the legal requirenments for a
valid special assessment is closely scrutinized by all counties and
muni cipalities for guidance in the structure and inplenmentation of
valid special assessnment prograns. In addition to 20 years of

precedent uphol di ng special assessnment prograns for both solid

15




waste and fire rescue services, this Court, in its recent Sarasota

County v. Sarasota Church of Christ, 667 So. 2d 180 (Fla. 1995),

decision, provided instructions on the structure of a valid special
assessment. This guidance is provided by the articulation of this
Court of the follow ng special assessnment principles: a community-
w de inposition of a special assessnent program is not afactor to
be considered in determning its validity; the method of funding a
service in prior years is not a factor to be considered in
determining the validity of a special assessnent; unless found to
be arbitrary, legislative determnations of both special benefit
and fair apportionnent are entitled to judicial deference; and the
speci al benefit concept includes the elimnation of a burden caused

by property use.  Unexplainably, the decision of the Fifth District
Court of Appeal in Water Oak Managenent Corp. v. Lake Countv, 673

so. 2d 135 (Fla. 5th DCA 1996), misconstrues or nisapplies these
clear principles. It is essential for predictability in financial

matters that this Court reverse sych Fifth District court 'g

decision in recognition of the clear direction and instructions
provided by this Court on the requirenents for a valid speci al
assessnent and on the essential principles guiding the structure of

assessnent prograns.

16




CONCLUSI ON
This Court should vacate the opinion of the Fifth District
Court of Appeal and affirm the decision of the circuit court on the

basis of the principles established in Sarasota County Vv. Sarasota

Church of Christ, 667 So, 2d 180 (Fla. 1995); Cty of Boca Raton V.

State, 595 so. 2d 25 (Fla. 1992); South Trail Fire Control Dist.,

Sarasota County v, State, 273 So. 2d 380 (Fla. 1973); and Fire

Dist. No. 1 of Polk County_w. Jenkins, 221 So. 2d 740 (Fla. 1969).
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County Attorneys

Ofice of the County Attorney

Sarasota County

1660 Ringling Boulevard, 2nd Floor

Sarasota, Florida 34236
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NG

Fl orida Bar No. 0339695
General Counsel

KRAI G CONN

Florida Bar No. 0793264
Florida League of Cities, Inc.
201 West Park Avenue

Tal | ahassee, Florida 32301

ATTORNEYS. FOR  FLORI DA
LEAGUE OF CITIES
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing
has been furnished by U.S. Mil to DANNEL C. BROW, ESQU RE, Katz,
Kutter, Haigler, Alderman, Davis, Marks, Bryant & Yon, P.A.,
Hi ghpoint Center, Suite 1200, 106 East College Avenue, Tallahassee,
Fl ori da 32301; LARRY E. LEVY, ESQURE, Post Ofice Box 10583,
Tal | ahassee, Florida 32302; and GAYLORD WOOD, ESQUI RE, wood &
Stuart, 304 S.W 12th Street, Fort Lauderdale, Florida 33315-1549,

this £7 day of July, 1996.

WILLIAM J. RQBERTS

19




