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PRELI M NARY  STATEMENT

The Appellees, Water Oak Managenent Corporation, Sun QRS,
Inc., and John Richard Sellars, are referred to in this brief as
"Appellees" or as "the property owners." The Appellants are
referred to as "“the county." Amcus Curiae, Florida Association of
Counties, is referred to as "Florida Association.” Amcus Curiae,
Escanbia County, is referred to as "Escambia." References to the
record are designated by page number (e.g., "R.1."™). References to
the Appendix are designated by page nunber (e.g., "A0001").

STATEMENT OF TEE CASE AND THE FACTS

The county fails to accurately state sone facts, and omts
critical facts. The property owners therefore provide the
following statement of facts.

I ncorrect or Irrelevant Facts

The county begins by referring to its "“broad hone rule
powers." Initial Brief, p. 2. Escanbia and Florida Association
base nearly their entire argument on the prem se that broad hone
rule authority pretermts judicial inquiry into whether the
assessnments at issue are truly "assessnents for special benefits."
Escanbia brief, passim Florida Association brief, passim

The county's hone rule power has no bearing on the case. The
case is not about whether the county may provide fire and rescue
service or solid waste nmnagenent. Rather, in view of the
homest ead exenption clause and the millage caps of the Florida
Constitution, the issue is whether the county nay exact funds to

pay for such functions by levying special assessments on inproved

=-1-



L)

property (through the use of the "non-ad walorem assessment" under
§ 197.3632, Florida Statutes), and thereby inpose forced liens
agai nst property. Wth respect to that issue, the county may not
rely on home rule power to inpose a special assessnent which
contravenes constitutional limts. Eg., City of Boca Raton V.
State, 595 So.2d 25, 28 (Fla. 1992). The Constitution itself

prevents such exercises of home rule authority.

The county also notes that the fire assessment ordinance was
approved by voter referendum This is likewise irrelevant to the
constitutional validity of the special assessnent. The Constitution
does not permt special assessments on honestead property, even if
approved by a voter referendum unless the assessnent is for a
function which provides a truly special benefit in the sense
intended by the honestead exenption clauses. The imunity from
special assessnent liens is personal to each honestead owner. |t
cannot be abrogated by a ngjority referendum vote. See Fisher v.
Board of County Conmissioners of Dade County, 84 so.2d 572, 578-579
(Fla. 1956). The statute authorizing non-ad valorem assessments

provides that only assessnents "which can becone a lien against a

honestead as permitted in s. 4, Art X of the State Constitution"

may be levied under it. § 197.3632(1)(d), Fla. Stat. (enphasis
added). Thus, no assessnent |ien nmay be inposed under § 197.3632 on
any property, if the assessnent lien may not constitutionally be

| evied against homestead property.

The county adverts to its substantive power under § 403.706,

Florida Statutes, to provide solid waste managenent. This is

-
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i kewse irrelevant. The property owners challenge the
constitutionality of inposing special assessnments to pay for the
function, not the power of the county to provide the function.

Property Omers' Statenent of the Case and the Facts

At issue is the constitutionality of certain "non-ad valorem"
special assessnents inposed by the county for fire and rescue
service and solid waste management. (R 1036-1065; A0001-A0030). %
assert that the special assessments are unconstitutional because
the services they fund do not provide a unique benefit to the
property assessed, in the intended constitutional sense, but
instead nerely provide a general benefit to the community. The
property owners seek declaratory relief and refunds.

The trial court granted the county's notion for summary
judgment, wupholding both assessments. The Fifth District Court of
Appeal affirmed the trial court's judgnent as to the solid waste
management assessnent, but reversed as to the fire assessnent, and
certified questions to this Court.

Appel lee Sellars owns homestead property in unincorporated
Lake County, in both the fire service and solid waste service
"municipal servi ce benefit units" ["MSBUs"]. The other Appellees
own conmercial property lying in the Lake County MSBU for fire
protection. (R 1194-1195; a0031-a0032) (R 1254; A0033) (R 591;
A0034) .

The county relies on sections 125.01(q),(r), and 197. 3632,
Florida Statutes, as authority for the fire and solid waste special

assessments. The county passed ordi nances aut horizi ng speci al
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assessnents for fire and solid waste managenent activities and

purporting to use the non-ad valorem tax roll collection systemto
assess and collect such "special assessnents.” See § 197.3632,
Fla. Stat. The county has inposed the fire assessnment on the
property owners' lands in past years and intends to continue doing
S0.

M. Sellars is also subject to the county ordinance which (a)
requires that all solid waste generated in the county be disposed
of at county facilities, and (b) provides that he mnust contract
with a county-franchised private hauler to collect trash or, if he
does not contract with the county-approved waste hauler, or allows
his contract to lapse, his property is inmediately liened for the
assessnent. (R 1456-1483; A0035-A0110).!

In addition to the special assessnents for fire protection and
solid waste nanagenent, Lake County has adopted ordinances
purporting to allow it to |levy special assessnents for other
general community services, such as police protection, aninal
control, transportation, library services and recreation. Lake
County Ordinances 79-8, 80-3, 80-4, 80-5, 80-12, 80-14, 84-9, 89-5
and 90-25, (R 628-637; 638-649; 650-664; 665-675, 676-682; 683-
688; 689-700; 701-715; 835-843; A0111-A0120; A0121-A0132; A0133-
A0147; A0145-A0158; A0159-A0165; A0166-A0171; A0172-A0183; A0184~-

A0198; A199-A216; A0217-A0225).

Thus, M. Sellars has standing to challenge the solid waste
assessnent, though the county contends he does not. See Departnent
of Revenue v. Kuhnlein, 646 So.2d 717, 720 (Fla. 1994).

-4 -
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The Fire Assessnent

The fire assessnent is based on the overall operational costs
of the county's fire department. (R 2837-2843; 2855; A0226-A0232;
A0240) . It defrays salaries for fire fighters, equipnent
repl acenent, equi pment nmaintenance, and other general operating
expenses. (R 3041-3042; 3026; a0257-0258; A0253), (R 2855; 2856;
A0240-A0241). It reduces the drain on the county's general funds
from the operation of the fire departnent.

The county fire departnent provides fire and nedical first
response services to all persons and all real and personal property
| ocated within wunincorporated Lake County. The fire departnent
routinely responds to accident scenes, crime scenes and incidents,
and provides civil defense responses in the case of natural
di saster. (R 3031-3033; A0254-0256) (R 3043-3047, A0259-0263)
(R. 2842-2848; A0233-0239) (R 2765-2769; A0264; A0265).2 (R
2873-2875; 1A0248-A0250).

The Solid Waste Managenent Assessnent

The county's solid waste management assessnent is also based
on the overall operational expenses of the program (R  2451-2454;

A0269-a0272). (R 3166-3169; A0282-A0285). Most of the expense

2Phe county asserts that the benefit of fire service is not
uniform The county claims that some variance in degree of benefit
occurs depending upon a property's proximty to a fire hydrant,
since property owners closer to a hydrant pay a |esser property
i nsurance rate than property owners nore distant from hydrant
| ocations. (R 3100-3102; A0266-A0268) (R 2861-2864; A0242-
A0247) . The county, however, neither provides the fire hydrants,
where they are available, nor naintains them and the assessment is
not used to install, maintain or repair these hydrants. (R 2879-
2880; A0251-A0252).
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arises fromthe county's duty to prevent danage to the subterranean
aquifer and to ground water from county landfill discharges. That
duty is inposed by state and federal |aw and by order of the
Florida Department of Environnental Protection. (R 3166-3169;
A0282-0285). § 403.702, Fla. Stat.;® § 403.031(12), Fla. Stat.;
§ 403.021, Fla. Stat.
In various resolutions, the County Conmm ssion set forth the
reasons for the solid waste assessnent:
. The need to insure that all solid waste generated
Wi thin unincorporated Lake County is collected and
di sposed in a safe and healthy manner and in a fair
and equitable nmanner for all residents of Lake
County.
. The need to collect solid waste in an efficient and
econom cal manner by reducing travel tine, reducing
the use of fuel and reducing traffic on the
roadways in Lake County.
. The need to collect sufficient quantities of solid

waste for the Lake County Resource Recovery Facil-
ity to neet Lake County tonnage and financi al

obl i gations.

. The need to inplenment recycling progranms county-
wide to assist in neeting state-mandated recycling
goal s.

. The need to neet the requirenents of Chapter 163,
Florida Statutes, part 11, The Local Governnent

Conprehensive Planing and Land Devel opnent Regula-

sm, , , the Legislature finds that:

w(a) Inefficient and inproper nethods of managing solid waste
create hazards to public health, cause pollution of air and water
resources, constitute a waste of natural resources, have an adverse
effect on land values, and create public nuisances.

"(b) Problens of solid waste managenent have becone a matter
statewide in scope and necessitate state action to assist |ocal
government in inproving nmethods and processes to pronote nore
efficient nethods of solid waste collection and disposal."”

-f=
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tions Act, in preparing the Lake County Conprehen-
sive Plan.

(R 1438-1446; A0288-A0296), (R 1447-1455; A0297-A0305), (R 1507-
1513; A0320-A0326) (R. 1485-1498; A0306-A0319). Each enunci ated
purpose reflects the generality of the health, environnent, safety,

or econom c benefits which the solid waste system delivers.

O her  Pertinent Facts

The county has levied only 5.13 mls of the permssible 10
mls of ad valorem tax which it may levy for county purposes. (R
2968; A0364). See Art. VII, § 9(b), Fla. cConst. Since fire
protection and solid waste nmanagement are deened nunicipal purposes
by section 125.01(q), Florida Statutes, the county also has an
additional 10 mls of permssible and un-levied ad valorem tax
which may be used to fund the cost of fire protection and solid
waste management. (R 2968-2969; A0364~A0365). See, Art. VII, §
9(b), Fla. const; @Gllant v. Stephens, 358 So.2d 563 (Fla. 1978).

SUMMARY OF ARGUMENT

Uphol di ng these special assessments would obliterate any
meani ngful distinction between taxes and special assessnents and
wi Il eviscerate the homestead exenption and millage cap provisions
of the 1968 Florida Constitution.

The county places its "special assessments" on the county tax
roll as "non-ad valorem assessments." |f the property owners fail
to timely pay the charges, a lien is inposed on their property, and
a tax sale certificate is sold. If they do not redeem the cer-
tificates, their property ownership is transferred to the cer-
tificate buyer, or another bidder, by means of a tax deed. The

- -



ordi nances inpose the |levy for garbage disposal anlv on those
property owners who do not elect to participate in the garbage
coll ection program by contracting directly wth the franchised
garbage hauler, and this constitutes an inproper delegation of
authority and a due process violation.

To be valid special assessnents, the charges must neet a two-
pronged test. They nmust first be charges for a unique benefit
bestowed on the assessed property (the first prong). The benefit
may not be merely like in kind to the general benefit enjoyed by
property or persons from a governnent function; it nust be
di stinguished in kind fromthose general benefits, and nust be
provided uniquely to the assessed property. E g., Boca Raton v.
State of Florida, 595 So.2d 25, 29 (Fla. 1992). If the charge
meets the first prong, it must then pass the second prong of the
constitutional test: The nethod of apportionnment nust not be
arbitrary or capricious in relation to the special benefit
conferred. 1d. The property owners here raise first prong
chal | enges.

The 1968 Florida Constitution contains a carefully crafted set
of protections for property owners. Counties are constitutionally
limted in their power to inpose ad valorem taxes, the only form of
taxation devoted to local government. Counties may levy 10 mls for
county purposes and 10 mls for municipal purposes (when providing
nuni ci pal -type services in the unincorporated county areas). Art.
VIl, § 9(b), Fla. const; see also § 125.01(q),(r), Fla. Stat.

Honestead owners are given an exenption from ad valorem tax up to

-8=-



$25, 000 of assessed val ue. Article VII, § 6, Fla. cConst.; §
196.031(3) (e), Fla. Stat. Accordingly, the Constitution intends
that honesteads will bear a conparatively |esser burden to support
| ocal government than non-homestead property. Nor may a lien for

debt attach to honestead property w thout the property owner's

consent . Art. X, § 4, Fla. Const. Simlarly, all taxpayers =
honest ead owners and non-honestead owners alike = enjoy the
constitutional assurance that, without voter approval, [ocal

governnents may not tax their properties beyond set limts.

The exceptiontothis protection blueprint is "assessnents for
speci al benefits." Art. VIlI, § 6, Fla. Const. Honestead property,
though significantly exenpted from ad wvalorem taxes, and though
compl etely exenpt from liens for other fees and charges, is not
exenpt from liens for "assessments for special benefits."
Simlarly, though the millage caps of Article VII, section 9(b)
apply to ad valorem taxes, there is no cap on assessnents for
special benefits. Howell Water & Reclamation Dist. v. State, 268
So.2d 897, 899 (Fla. 1972).

Hence, unless local governnents' use of "special assessments"
is closely scrutinized and kept unconpromsingly within the
i ntended constitutional channel, the proliferation of spurious
"special assessments” will erode the protection of honestead
property and the constitutional limts on local government taxing
power. The judiciary has the duty to protect the individual rights
of a class of property owners when such rights are secured in the

Constitution.
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Neither fire protection nor solid waste managenent provides
the unique benefit to the assessed property which the Florida
Constitution requires in order to inpose special assessnents on
homestead property. Al'l property and persons are benefitted
simlarly by fire service' and solid waste nanagenent. A general
community benefit is constitutionally insufficient to support a
special assessnent.

If the county may expediently |abel these charges as
"assessnents for special benefits,” then the counties may freely
circunvent the constitutional limts on the burdens they nmay
extract from property owners to support local government, and nmay
freely circunvent the honestead protection intended by the
Constitution's  franers. If fire fighting and solid waste
managenent are held to confer the sort of special benefit which
will support a special assessment, then equally so would many ot her
county functions.

The threat is real. Lake County has passed ordinances to fund
not only fire protection and solid waste managenent, but police
protection, l'ibraries, transportation, ani mal control and
recreation by neans of "special assessments," declaring that each
provides a *@pecial benefit" to property. (R 835-843; A0217-
A0225) .

Sarasota County v. Sarasota Church of Christ, Inc., 667 So.2d
180, (Fla. 1995) represents the high water nmark of perm ssible
speci al assessments. It does not condone this fire assessment. In

that case, the properties which caused the storm water runoff
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probl em were di sbursed throughout the county. However, each
assessed property received a benefit not generally extended to
other property or to the community = the control and treatment of
storm water runoff from man-made inpervious surfaces installed on
each property, a function which is the duty of such |andowners to
others, in the first instance.

Here, in contrast, every property, vacant or inproved, and
every person enjoys the benefit of fire and rescue service. Al
property in the county, inproved or uninproved, presents the threat
of fire. Fire response protects the community generally from
confl agrati on.

Nor does Sarasota County condone the solid waste assessnent.
This assessnment does not merely defray the cost of removing debris
from a particular property. The lion's share pays for landfill
operations and other general operating costs of the solid waste
system The benefits of that system=~ protection of health and the
environment - are extended to all citizens of the county and of the
state, and all property contributes to the need. Moreover, the
thrust of the ordinance is to inpose a lien for charges which are
ex contractu, and cannot be the basis for inposing a forced lien on
homest eads.

The county's claim of a "logical relationship" between
i mproved property and the demand for fire service does not satisfy
the Constitution's requirenent of a special benefit. |If a special
assessnent for fire fighting is justified by a notion that inproved

property calls for nmore fire service, then by that logic, special

-11~=
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assessnments are also permtted for a nyriad of other functions for
whi ch devel opment increases demand. |f that were the constitutional
test, then the millage caps on |ocal governnent and the homestead
exemption would be virtually meaningless.

Instead, the courts must look to the policies underlying the
homest ead exenption and the millage caps. \Wen that is done,
nei ther assessment can be valid.

The county wongly clains that Sarasota County puts the
determnation of special benefit beyond the power of the courts,
and in the domain of local legislative fiat. Sarasota County cites
earlier cases holding that the proof of no special benefit nust be

clear and cogent, and earlier cases which are second arong, fair

apportionnment cases. Judicial inquiry concerning the existence of
a special benefit must start with recognition of the purposes of
honest ead exenption and millage caps, and the evidence pro or con
must be independently evaluated by the courts in light of those
purposes. otherwise, the judiciary abdicates its responsibility to
enforce and protect the Constitution. See Dade County d assroom
Teachers Ass’n, Inc. v. Legislature, 269 so.2d 684 (Fla. 1972);
Sparkman v. State, 58 So.2d 431 (Fla. 1952). Surely, in Sarasota
County the Court did not intend such abdication.

The evidence here is clear and cogent: neither program
provides the constitutionally intended unique benefit to properties
assessed. These assessnents are nerely devices to fund general

county health-safety-welfare operations inproperly.
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Finally, the county and its amci rely on cases which are
second prong, fair apportionment cases, not first prong, special
benefit decisions. Those cases did not decide the issues presented
here. However, other cases decided by this Court hold that fire
and solid waste functions nmay not be funded by special assessments.

ARGUMENT

SARASOTA COUNTY v. SARASOTA CHURCH OF CHRIST, INC. DOEB NOT

REACH THE | SSUES PRESENTED HERE; AND OTHER DECISIONS OF THI'S

COURT ARE DI SPOsI TI VE AGAINST THE COUNTY'S ARGUMENTS

This case presents facts which the Court did not address in
Sarasota County v. Sarasota Church of Christ, Inc. The property
owners here do not conplain sinply that the special assessments are
| evied throughout the unincorporated area. Geographic reach is not
the sine qua non of the first prong test. Rather, the core of the

first prong test is whether assessed properties are conferred sone

uni aue benefit for which the assessment nmay be levied, a benefit

different in kind from that generally enjoyed by the comunity.
In Sarasota County, though disbursed throughout the county,
each assessed property received a direct and unique benefit not
extended to other properties or to the comunity generally. Each
assessed property owner had the duty to prevent runoff to other
properties caused by the alteration of the assessed properties from
their natural states. The stormmater system relieved the property
owners of that burden. Uninproved properties, having no nan-nade
i mpervious surfaces, had no such duty, and thus received no such

direct and unique benefit.
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Here, in contrast, no unique benefit flows to the assessed
properties, distinguished from the benefits flowing to all property
and all persons in the county fromfire and rescue service. Vacant
land, equally with inproved |land, presents the risk of fire.
Tinberland, cropland, hayfields and public rights of way all
experience fires. As recent \Western States fires aptly show, many
fires begin as brush fires and spread to inproved |and.

Fire response protects not merely a specific property, but all
properties and persons, from conflagration. Fire service extends
to vacant and inmproved real property, to novable personal property
(equi pment, autonobiles, boats, planes, etc.), and to persons. The
fire department responds to accident and crinme scenes, providing
extrication and medical service, as well as fire fighting. It
responds to civil emergencies, such as wi ndstorms, renoving debris,
and subduing flames erupting in public and private venues. County
wi tnesses testified that all county property benefits by fire
protection.?!

Li kewi se, the solid waste management system provides no unique
benefit to assessed properties which is not enjoyed by the

community generally. The vast ngjority of the waste system expense

‘The county clainms some variance in degree of benefit
dependi ng upon a property's proximty to a fire hydrant (since
property owners closer to a hydrant pay a |esser insurance rate
owners whose property is nore distant from hydrant |ocations).

3100- 3102; A0266-A0268) (R 2861-2864; A0242-A0247). However, the
county neither provides fire hydrants, nor maintains them The

assessnment is not used to install, nmaintain or repair these
hydrants. Instead, where hydrants are available, they are
installed by private or city-operated water systens. (R 2879-

2880; A0251-A0252).
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($15,000,000 over the next 15-25 years) is for of the county's duty
under state and federal law to protect the state's ground water and
subt erranean aquifer fromlandfill discharge. (R. 3266-3169;
A0282-A02825), (R 2947-2952; A0358-A0363). The solid waste
assessment defrays that cost, along with other general operating
expenses of the solid waste program (R 2452-2460; A0273-A0281),

(R 1527, A0035-A0110), (R 1460-1461; A0327-A0357). Lake County

Ordi nance 1992-7 defines the "solid Waste Managenent System Costs"
thusly:

Solid Waste Managenent System Costs nean any costs,
including capital outlay, for the disposal or nanagenent
of solid waste, including the costs for (1) the resource
recovery program Which includes the net service fee due
to the _operator of the county's resource recovery
facility’ and the county's direct resource recovery/ash
monofill program COStS; (2) the recycling program
including drop off centers, processi ng facilities,
mul ching or conpost facilities or any other associated
recycling activity; (3) the landfill nanagenment program
including closure and long term maintenance costs;® (4)
transfer station costs; (5) the hazardous waste program
and (6) adm nistrative, inplenmentation, or financing
cost s, I ncl udi ng debt service, associated with the
county's solid waste managenment and disposal program

* This phrase refers to the "ogden facility," which burns
certain trash to generate electricity. Under a contract between
the county and Ogden, the county is obligated to deliver a certain
m ni mum tonnage of burnable refuse or "biomass." [f the county
fails to do so, it is contractually obligated to pay the facility
operator a fee. (R 3148-3153; A0366-A0371).

¢ This phrase has reference to the county's obligation, under
a consent decree entered into with the State of Florida, Departnent
of Environmental Protection, to properly close and then manage the
closed landfill known as “Astitula |, ¥ to keep |eakage from that
landfill from reaching the surface or ground waters of the state.
§ 403.706, Fla.Stat; (R 3186-3187; A0286-A0287).
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(R 1461-1462; A0327-A0328). The "solid Waste Managenent System
Assessnent" is levied "to pay all or a portion of the Solid Waste

System Cost attributable to Inproved Property" (R 1461; A0327).”

The accunul ation of substances deposited at Ilandfills,
resulting in the leachate which nust be prevented, does not
originate only from assessed property. QI products are used in
personal property = prinmarily vehicles. The need for their
nmanagement arises from use by all persons in the county. Discarded
machi nery and equi pnent is personalty, used on uninproved and
public land as well as on inproved property. Noxious chemcals =
insecticides, herbicides and the like = are used on uni nproved
land, as well as inproved. Their remants nust be nanaged
regardl ess of where used. CGeneral trash and biological wastes
accunulate on wuninproved land and public by-ways, as well. The
need for disposal and control of all these substances arises from
human activity occurring generally throughout the county.

In sum the facts of this case are far different fromthe
facts presented in Sarasota County.

Sarasota County nust be considered the high water mark of
constitutionally permtted special assessnments, if the integrity of
the honestead exenption and millage caps is not to be violated.

QO her decisions of this Court have considered the validity of fire

? The inplenmenting resolutions setting the mnmanner of
conmput ation of the assessnent show, as well, that total system
costs are recouped by the assessment. (R 1447-1449; 1493-1494,
1527; A0297-A0299; A0306-A0307; A0320).
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and waste nmnagenent assessnents. Those decisions hold that such
functions cannot support special assessnents.

A DECISIONS DEALING DIRECTLY WTH I MPROPER  SPECI AL
ASSESSMENTS FOR FIRE PROTECTION AND SOLID WASTE
COLLECTION DI SPOSE OF THE COUNTY'S ARGUMENTS

This Court has previously invalidated attenpts to inpose fire
and solid waste special assessnments, and thus avoid the Florida
Constitution's taxpayer protections.

St. Lucie County -Fort Pierce Fire Prevention & Control Dist.
V. Higgs, 141 So.2d 744, 745-46 (Fla. 1962) addressed a fire
speci al assessnent. The court invalidated the assessnent,
reasoning as follows:

We agree with the learned circuit judge that the levy is
a tax and not a special assessnent for the reason he
gave, nanely, that no parcel of |and was sweciallv or
geculiarlv benefjtted in wowortion to its value, but
that the tax was a ueneral one on all wowertv in_the
district for the benefit of all. Qur view harnonizing
with that of the circuit judge, it follows that we also
accept his conclusion that the first $5000 of each
homestead is exenpt because only in the case of special
assessments could it be reached.

Id. (enphasis added).

The infringenent of the honestead exenption by neans of a
solid waste special assessnent was confronted in Gty of Ft.
Lauderdale v. Carter, 71 so.2d 260 (Fla. 1954):

The Gty of Fort Lauderdale has levied an ad wvalorem tax
upon all property, real and personal, in the city, for
the fiscal year 1953-54, the revenues produced thereby to
be used to defray the expenses of garbage, waste and
trash collection.

Ms. Carter brought suit against the city to enjoin the
imposition and collection of the tax against her prop-
erty, on the ground that homestead property is exenpt
from such taxation. The citv defended the ‘suit on the
theory that the tax imwmsed anpunted to an "“assessment




for ci "
not exennt.

* %k % *
. + . [Nlo_special or vpeculiar benefit results to any
specified portion of the community or the wowertv
situated therein. It seens clear, therefore, that the

charge_levied asainst all real and personal wowertv in
the citv is a general tax inposed for the suwwrt of the
govermment_and not an assessnent against particular
proverties for swecialbenefits. The [ew. therefore, is

Wi t hout constitutionalauthoritv jinsofar as it awdies to

honmestead wrowertv.

Id. at 261 (citations omtted; enphasis added).

Thus, when squarely presented with the issue of whether a
charge for fire protection or solid waste collection may consti-
tutionally be a classified as an "assessment for special benefits"
avoi ding homestead protection, the Court's answer has been "no."

The framers of the 1968 Florida Constitution are presumed to
have known of those decisions when they framed Article VII,

section 6 and Article X, section 4 of the Constitution pertaining

to assessments for special benefits. See Jenkins v. State, 385
So.2d 1356, 1357 (Fla. 1980). Those decisions narking the
constitutional limts of "assessments for special benefits" are

subsumed in the Constitution adopted in 1968. The county may not
disregard those established, integrated principles to treat its
charges as "assessments for special benefits.” Under established
| aw, charges for fire protection and solid waste nanagement do not
provide the unique benefit required by the Florida Constitution to

justify inposing a special assessment against honestead property.
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B. ANALOGOUS CASES DEALI NG W TH CONSTI TUTI ONAL TAXPAYER
PROTECTI ONS AGAINST M SUSE OF SPECI AL ASSESSMENT PONER

The reasoning and results of the cases discussed above are
consi stent with decisions which turned away clains that health
service could be funded by special assessnents, Wisnant v.
Stringfellow, 50 So.2d@ 885, 886 (Fla. 1951)%, and that hospita
operations could be funded by special assessnents. Crowder v.
Phillips, 1 so.2d 629, 631 (Fla. 1941).°

The Fifth DCA concluded, in a squarely anal ogous context, that
| ocal governnent may not evade the Constitution's taxpayer
protections by labeling a charge as a "special assessment" when the
funded "public inprovenent inposes a benefit upon individual
honeowners no different than that which is inposed upon the
community at large." Hanna v. City of Palm Bay, 579 So.2d 320, 322
(Fla. 5th DCA 1991). It is noteworthy that the function which the

® np county health unit is the source of benefits to all the
people of the ecounty. It is, in fact, as much va current govern-
ment al need' and ‘as essential to the public welfare as police
protection, education or any other function of |ocal governnent.'
State v. Florida State Inprovenment Comm ssion, Fla., 48 So.2d 165,
166. But there would awwear to be no ‘special or peculiar benefit'
to the real wowertv located in the county by reason of its estab-
l'ishment--no ‘'logical relationship' between its establishnent and
the inmprovenent of the real estate situated in the county. | t
benefits evervone in the county, regardless of their status as
prowertv owners. It is a ‘aovernmental need' for which the taxing
power of the county mayv be obligated." (Enphasis added).

~* The court there noted that the purpose of a hospital is to
provide hospital care to all:

"(W]lhether they be the owners of the wowertv or not. and

such advantaaes cannot fall in the category O special
benefits to real wosertv for which assessments would be
aut hori zed."

(Emphasi s added).
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city

attenpted to fund in Hanna by special assessnment was street

paving, normally understood to uniquely benefit a particular

of pr

operty. Hanna, at 321. Nevertheless the court invali

special assessnments in that case, reasoning as follows:

Hanna,

At bar, the challenged special assessnments were indis-
putably part of a long range program under which all of
the Gty-maintained streets were to be reconditioned to
a point where annual maintenance costs would be greatly
di m ni shed, thereby relieving the tax burden inposed upon
the general fund of the Cty of Palm Bay. The instant
assessnments, therefore, were part of a program intended
to benefit the taxpayers and community at |arge by
upgrading all Gty-maintained streets and by dimnishing
the burden placed upon other sources of revenue
conprising the general fund of the City of Palm Bay.

Under the guise of special assessnents, therefore, the
Gty of Palm Bay nerely shifted its responsibility for
the mai ntenance of streets onto individual property
owners rather than spreading the cost of maintenance over
the coomunity at large by use of ad valorem tax revenues,
utility tax revenues, fees from occupational |[icenses,
franchise fees, and other available sources of revenue
that contributed to the general fund of the City. By
doing so, the City conpletely ignored the express
limtation on special assessnments that the benefit
conferred upon the honeowners be "different in type or
gﬁglree from the benefits conferred to the community as a

ole.”

cl ass

dat ed

at 323. The reasons underlying Hanna are keenly inportant

and pertinent:

Hanna,

(Blecause the Florida Constitution sets forth an
exception to the homestead exenption for inprovenments
that specifically benefit the honestead, the requirement
of a special benefit conferred nmust be rigorously adhered
to in order to avoid the <circunvention of the
constitutional exenption from forced sale of the
homest ead. Fisher v. Board of County Conmi ssioners, 84
So0.2d 572 (Fla. 1956).

at 322

Though it dealt with a city's attenpt to ms-label charges as

special assessnents, Hanna is precisely anal ogous here. Just as
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Palm Bay had statutory authority to levy special assessnments, the

county here relies on sections 125.01(qg), (r), 197.3632, Florida

Statutes. However, as Hanna reconfirmed, the power to |evy special

assessments is limted by the Florida Constitution. Accord, City of

Boca Raton v. State, 595 So 2d 25, 28 (Fla. 1992). Just as Palm

Bay was limted by those constitutional clauses in Hanna, the

county is equally limted.

Palm Bay attenpted to fund services "intended to benefit the
taxpayers and community at large," Hanna at 323, by levying a
counterfeit “special assessnent." The city did so to reduce the
burden on the city's general revenues. Likewi se, the county here
funds services nerely benefitting the comunity at large, and for
the sane inpermissible objective. This case presents the Court
wi th another attenpt by |ocal governnent to payfor prograns of
general community benefit through the inproper use of the special
assessment power. |f there were any doubt of that, it is erased by
the argunents appearing atpp. 12-15 of the Florida Association
brief andp. 2 of the Escambia brief. They are pleas to "broadly
construe" special benefits, in contravention of established
precedent = to thereby free local governments to widely resort to
such assessnents, because of their plea that 1968 Constitution
restricts their taxing power.

. A8 A MATTER OF CONSTI TUTI ONAL POLICY, CHARGES FOR FIRE
PROTECTI ON AND SOLID WASTE COLLECTI ON CANNOT BE SUSTAI NED As
SPECI AL ASSESSMENTS
The courts have | ong recognized that, without careful judicial

scrutiny, | ocal  governments' attenpts to ms-use special
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assessments wll inevitably denolish the taxpayer shields in the
Florida Constitution. In Fisher v. Board of County Conm ssioners

of Dade County, 84 So.2d 572 (Fla. 1956), this Court warned:

A further reason for disapproving the plan of financing
presented by this appeal is that if the annual ad valorem
l evies proposed to be made are valid "assessnents for
special benefits" in the constitutional sense, then such
| evies could actually be made w thout the necessity of an
approving vote of the freeholders.(] Wile we “realize
that a referendum was required and was held in the case
before us, nevertheless, if the assessments proposed to
be nade are valid "assessnents for special benefits,"
such referendum added nothing at all to their constitu-
tionality because a referendum is not a necessary con-
dition precedent to a valid "assessment for special
benefits" unless specifically required by statute.
Therefore, if the -caltle s
aranted t he benefit of -judicial \'/ -
ments generallv could be made without the necessity of a
referendum and this in turn would open the door to
imited programs for financing public i mmovenents bv
indirectly emmovins the adyaidremm taxina wower under
the quise of "assessments for svecial benefits" . . . . . It
woul d nmean that bv using the ad valorem valuation tvwe of

declaring all vprovertv in a municipaljty or other taxing
unit to be " itted"

tvwe of real es tate, business. commercial, residential or
vacant, could be subjected to the exercise of the ad

taxin
without compliance Wwith the requirements of Article [|X
Section 6 .

Id. at 578-79 (enphasis added, citations omtted). The warning was
recently reiterated in State of Florida v. Cty of Port Orange, 650
So.2d 1, 4 (Fla. 1994), when the Court struck down a simlar
attenpt to mischaracterize a charge as a user fee or inpact fee:

Finally, we recognize the revenue pressures upon the

nunicipalities and all levels of government in Florida.
Ve understand that this is a creative effort in_response
to the need for revenue. However, in Florida's

Constitution, the voters have placed a limt on ad
valorem millage available to municipalities, art. VI,
§ 9(b), Fla. const.; nade honesteads exenpt from taxation
up to mninmumlimts, art. VI, § 9, Fla. Const.; and
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exenpted from 1levy those honesteads specifically

delineated in article X, section 4 of the Florida

Constitution. These constitutional provisions cannot be

circunvented by such creativity.

Those consistent adnmonishments cannot be ignored now. Lake
County has followed a policy of seeking to fund not only fire and
solid waste operations, but recreation, police protection,
transportation, animal control and other general county services by
"assessnents for special benefits." The counties exhort the
Court to condone such wholesale use of "special assessnents.” |If
not checked, the counties will fulfill their plans to fund large
portions of general operations by spurious "special assessnents.”

[11. THE COUNTY'S "LOG CAL RELATI ONSHI P* ARGUMENT IS FLAWED, AND IS
NOT SUPPORTED BY THE CASES THE COUNTY CI TES.

The county overreaches in suggesting that its claimed @ ogical
rel ationship" between inproved property and fire fighting and waste
managenment satisfies the constitutional requirement of a specia
benefit. The argument is but athinly disguised device to decinmate
the Constitution's taxpayer protections.

If fire fighting provides a "special benefit"™ because it is
"logically connected" to inproved properties' increased denands,
then that is equally so for many other county functions.

Certainly, the denser population acconpanying inproved property

1.ake County O dinance 1990-25, section 5, purports to
authorize the county to collect special assessments within the
uni ncorporated area of Lake County "in order to fund the provision
of law enforcenment services, recréational services and facilities
.+ .+ + . transportation, libraries and library services, aninma
control patrol services, and other essential services pursuant to
Chapter 125, Florida Statutes, Section 125.01(q) and (r)." (R
835-843; A0217-A0225)
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means increased police calls and greater demand for recreation,
animal control, and transportation. Denser popul ations |ikew se
mean greater demand for building and health code enforcement, for
zoning enforcenment, and even for county hospital and health care
services. |If the "logical relationship" between inproved property
and use of fire service establishes a special benefit from fire
protection, then every other listed function also confers a
"special benefit" which will support a "special assessnent.** Under
that theory, counties may fund police protection, transportation
systems, building code and health code enforcenent, zoning and |and
use code enforcenent, libraries, county health units, and hospitals
by special assessnent. The honestead exenption clause and the
millage cap clause wll be rendered hollow

For this very reason the Florida Constitution denmands
"rjgorous" conpliance, Hanna, supra, at 322, with the principle
that special assessnments nust offer benefits truly unique to the
property assessed, and not merely benefits of a character indistin-
guishable in kind from those bestowed on the community at large

As we denonstrate below, the cases the county cites as support
for its touted "logical relationship" test are fair apportionment,
second prong cases. Those cases did not deal with the core
question presented here: |s the benefit one which the Florida
Constitution recognizes as "special," i.e., unique to the assessed

property?
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V.  THE COUNTY RELIES ON SECOND PRONG DECISIONS, WH CH DI D NOT
REACH TEE | SSUES PRESENTED HERE.

The county ignores Hi ggs, supra, and Carter, supra, holding
that fire protection and solid waste disposal may not be funded by
special assessments. The county |ikew se ignores City of Port
Orange, supra. Instead, it relies on extraneous discussion in cases
in which did not present the issue here.

A. FIRE PROTECTI ON CASES

The county repeatedly relies on three cases to argue that the
fire assessnment is valid. Those cases are second prong cases, not
first prong cases.

The first case on which the county relies is Fire District
Nunber 3 of Polk County v. Jenkins, 221 so.2d 740 (Fla. 1969)
("Jenkins"). The issue presented in Jenkins, as stated by the
Court, was Whether “the special assessment . . . . violated
Article IX, Section 13 of the Florida Constitution, F.S A,
relating to assessnment of nobile home spaces and that the Act in
its application to nobile home parks was arbitrary, confiscatory,
discrimnatory and disproportionate.” 1d. at 741. Despite this
clear enunciation of the issue presented in Jenkins, the county
asserts that the issue in Jenkins was not fair apportionment, but
was rather the first prong issue = the existence of a unique
benefit. On the contrary, first prong issue could not have been
addressed in Jenkins, and was not, as the Court's exposition of the
i ssue clearly shows.

The issue of whether funding fire service by special
assessnent circuments constitutional millage caps could not have
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been raised in Jenkins. When Jenki ns was deci ded there was no

constitutional limitation on mllase for seneral county or

municipal purposes. Jenkins arose before the adoption of the 1968
Florida Constitution, which inposed a broad cap on millage for
general county and city operations. Art. VII, § 9(b), Fla. Const.
(1968). Unlike the 1968 Constitution, the 1885 Florida Constitution
contained no such limtation on ad valorem tax millage levied for
general local government purposes. Instead, the only millage
limtation in the 1885 constitution was on county school taxes.
26A Fla. Stat. Ann. p. 143-144 (Conment).

Nor did Jenkins deal with the question of whether a fire
assessnent contravenes honestead protection, since the plaintiff
was a conmmercial property owner, not a homestead owner. Jenkins,
supra, at 741. Thus, all of the discussion in Jenkins from page
742 onward, on which the county relies, concerned the second prong
of the test for a valid special assessnment: Was the nethod of
apportionment arbitrary or capricious? It did not consider whether
the benefit, in the first place, was so unique to the assessed
property that it would support an assessnent agai nst honest ead
property. It is this first prong upon which the case at bar
hinges.!

The second case on which the county relies, South Trail Fire

Control Dist. v. State, 273 So.2d 380 (Fla. 1973) ["“South Trail"],

it This first prong of the test takes on even broader
importance with the advent of general millage |imtations, in
addition to honestead exenption, in the 1968 Florida Constitution.
See State of Florida v. Gty of Port Orange, supra; Hanna v. City
of Pal m Bay, supra.
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was al so a second prong case, although the county incorrectly
claims otherwise. The plaintiffs there did not raise the issues in
the case at bar, and the Court, therefore, did not decide them
The plaintiffs in South Trail owned commercial property. Id. at
382. They could not raise the issue of infringenent of honestead
exenption by the special assessment. They could have raised the
issue that a fire protection special assessnent circunmvents the
millage cap provisions of Article VII, section 9(b), Florida
Constitution, see State of Florida v. Cty of Port Orange, supra,
Hanna v. Gty of Palm Bay, supra, but they did not. | nstead, the
t axpayers presented only the issue of arbitrary apportionment:
The Omers submt the follow ng question in their brief:

Wiether a determ nation of benefits accruing to business
and conmer ci al property by the Legislature is

constitutional when the property is assessed on an area
basis and all other property in the tax district is
assessed at a flat rate basis and the evidence shows that

the special assessments paid by business and conmercial
property as a result are discrimnatory when conpared
with other property.” The Owners say the prinmary
question is one of discrimnation in that business and
commercial property owners were paying 17.2% of the total
assessnents, Wwhile the value of their property was only
10.8% of all of the property in the district and they
receive only 6% of the actual services of the district.
ld. at 382. Thus South Trail centers on the second prong of the
constitutional test: the fairness of the apportionment. The case
is irrelevant to the first prong issue of critical significance
here, and in Hanna, Higgs, Carter, and City of Port orange.
Finally, the county relies on Sarasota County v. Sarasota
Church of Christ, 641 So.2d 900 (Fla. 2d DCA 1994) ("Church of
Christ"]. In Church of Christ, the Second District relied
expressly on Fire District Nunmber 1 of Polk County v. Jenkins,
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supra and South Trail Fire Control Dist. v. State, supra, W thout
appreciating that those cases did not address first prong issues.
ld. at 902 n.2. The Second District conmented that Jenkins and
South Trail "seemed to strain the definition and historical neaning
of a special assessment" set forth in cases such as H ggs, supra.
 d. The Second District incorrectly perceived such a strain
because, like the county, it failed to appreciate that H ggs, (as
well as Carter, Hanna and City of Port Oange) dealt with first
prong issues, while Jenkins and South Trail dealt with second prong
I Ssues.

Tension between the two lines of cases does not in fact exist,
since the cases address different issues. |f, indeed, the two
lines of cases concerned the same issue, this Court would have been
conpel led to recede from Higgs in order to decide Jenkins and South
Trail as it did. Yet the Court neither questioned, qualified, nor
receded from Higgs in Jenkins or in South Trail.

B. SOLI D WASTE CASES

The county relies on Charlotte County v. Fiske, 350 So.2d 578
(Fla. 2d DCA 1977), to support the solid waste nmanagenment
assessnent. Like the fire protection cases the county cites, Fiske
is a second prong decision, not a first prong decision. In Fiske,
the court framed the issues as follows:

(olwners of the residences assessed, brought this action

to void the ordinance. They prevailed, the trial court

havi ng found: (1) that there is no rational basis for

di stinguishing the properties subject to the assessment

and those not; (2) that sone of the properties especially

benefitted by the assessnent are not subject to the

assessnent; (3) that the ordinance inposes special
assessnent s wi t hout construction of any public
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i nprovenent from the levy; and (4) that the ordinance
does not require that the amount of the assessnent equal
or approxinmate the benefit.

ld., at 580. The issues raised by the Fiske taxpayers were not the
first prong issue in this case. If Fiske were indeed a first prong
case, then, the Supreme Court's decision in City of Ft. Lauderdale
v. Carter, supra, would have controlled and required an result
opposite to that reached in Fiske. But, as with the fire
protection cases discussed above, Fiske addressed an issue
different from Carter. Carter was a first prong case; Fiske was a
second prong case.

Fi ske's comment that garbage fees "may take the form (at |east

1

for lien purposes) of 'special assessment,"' is obiter dictum That

is apparent from the passage where the comment appears, and from
the cases which the Fiske court cites in that passage. Fiske, supra
at 580. After stating the second prong issues actually to be
decided, the court prefaced its decisive reasoning by enphasizing
that the precise character of the garbage charge was uninportant to
its decision:

To begin with, while the ordinance before us speaks of
the assessment involved as a "special assessment,” we are
of the view that such a termis a broad one and may
embrace various nmethods and terns of charges collectible
to finance usual and reco%ni zed nmunicipal inprovenents
and services. Anong such charges are what are sonetines
cal l ed vfees" or "“service charges," when assessed for
speci al services. Moreover, these may take the form (at
| east for lien purposes) of "special assessment." (FN1)
In point, indeed, such charges for garbage disposal were
denomi nated "waste fees" I1n a Dade County ordi nance
interpreted by our sister court in the Third District in
Turner v. State ex rel, Gruver, (FN2) wherein they were
defined not as a form of taxes but as "special charges"
i mposed for a "special service" perforned by the county.

-29-



Id. Thus the Fiske court announced at the very outset that whether
gar bage charges were  properly characterized as ‘"special
assessnents, " "special charges," "fees," or otherwise, was
irrelevant to the court's disposition. In that context that the
court comented that "“these [garbage fees] may take the form (at
| east for lien purposes) of 'special assessnent.'"

The cases to which the Fiske court referred in footnotes 1 and
2 of that passage confirm that the court was not deciding whether
a special assessnment for garbage service was consistent wth
constitutional taxpayer protections (the first prong issue). The
court cited Turner v, State ex rel. Gruver, 168 so.2d4 192 (Fla. 3d
DCA 1964). Turner held that the obligation to pay for waste
collection "constitutes a debt within the suarantee of Sec. 16 of:

the Declaration of Rights aaainst imprisonment for debt." I1d. at
193 (enphasis added). Thus, Turner stands as no authority that

garbage collection service may support a constitutionally
legitimate special assessment against homesteads. It supports
exactly the opposite conclusion: such a charge is in the nature of
a debt "arising ex contractu." Turner at 194. Since the charge was
a debt, Turner held that one cannot constitutionally be inprisoned
for failure to pay it. Likewse, as a debt, it may not be inposed
agai nst honesteads. Art. X, § 4, Fla. cConst.

In the passage in question, Fiske also cited {deason v. Dade
County, 174 8o0.2d 466 (Fla.3d DCA 1965). Fiske at 580 n.1. d eason
merely decided that the a recorded county lien for garbage fees was

superior to a nortgage lien, by virtue of statute. The @ eason
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court specifically remarked that it was deciding no constitutional
issue. G eason at 194.%

Nor was it decided in Fiske. Properly understood, the Fiske
passage on which the county relies nmerely observes that charges for
garbage collection have been variously characterized in assorted
contexts, but that those various characterizations were uninportant

to the issues the Fiske court was called upon to decide.

Furthernore, it is apparent fromthe Fiske facts that the
county was acting as collection ageat of the garbage hauler. The

garbage hauler contracted directly with sone property owners and
was paid directly by them while the county collected the garbage
fee fromresidential owners and paid it over to the hauler. Since
no private entity can exercise sovereign powers, and since special
assessnents, |ike taxes, are sovereign levies, the fee paid
directly to the garbage hauler had to be an ex contractu
proprietary fee, and thus the fee collected on behalf of the
garbage hauler also had to be an ex contractu proprietary fee or
service charge.

Any charge which enanates from ownership and use of property
(e.g., the hauler's equipnent) is a proprietary charge, not a

sovereign levy. For exanple, a toll for bridge or road use is a

12 wThe only issue before the trial court was whether the liens
or the nortgage should be entitled to priority. The trial court
ruled that the special assessment liens were valid and superior to
the nortgage. . . . . The record does not reflect that the ques-
tion of constitutionality . . . was at issue before the tria
court; or that this nmatter was properly presented to, or ruled
upon, by the trial court. W therefore cannot consider this matter
for the first time upon appeal." Id. at 467.
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proprietary charge. See Day v. City of St. Augustine, 139 So. 880
(Fla. 1932); .-..... v. Duval County, 154 So. 172 (Fla. 1934).
Like a toll, a garbage fee paid for the service of garbage
collection is a charge emanating from the ownership of property,
and is proprietary, not sovereign. Accordingly, contrary to the
county's contention, Fiske does not involve a sovereign levy, but
| i ke Turner and clein v. Lee, 200 So. 693 (Fla. 1941), cited in
Fi ske, involved a proprietary fee.

V. THE COUNTY’8 HOVE RULE PONERS ARGUMENT |'S | NCORRECT.

Repeatedly, the county and its amci refer to counties' "broad
home rule power" to justify these assessnments. They fail to
recogni ze that neither the legislature nor the county may exercise
power in a way which circunvents the constitutional |imtations.
E.g., State of Florida v. Cty of Port Orange, supra.

The question of whether these assessnents are truly for
"special benefits" nust be resolved by the principles contained in
those constitutional clauses. The legislative grant of hone rule
power has no bearing on the matter, for the legislature could not
del egate to the county the power to contravene those constitutional
limts, any nore than the legislature could contravene them itself.

Moreover, the county's reading of the honme rule powers act,
section 125.01, Florida Statutes, is wong. The county asserts
that section 125.01(q),(r), Florida Statutes, authorizes both
assessnents.  \Were pertinent, the statute provides:

(1) The legislative and governing body of a county
shal | have the power to carry on county governnent. To

the extent not inconsistent with general or special |aw,

this power includes ... . . the power to:
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* % * *

(q) Establish , ., nmunicipal service taxinag or
benefit units for any part or all of the unincorporated
area of the county, within which may be provided fire
protection, |aw enforcenent, beach erosion control,
recreation service and facilities, water, streets,
sidewal ks, street lighting, garbage and trash collection
and disposal, waste and sevvac?e collection and disposal,
drainage, transportation, indigent health care services,
ment al health care services, and other essential
facilities andmunicipal services from funds derived from

servi ce charges, special assessnents, or taxes wthin

such unit onlv .

(r) Levy and collect taxes, both for county pur-
poses and for the providing of nmunicipal services wthin
any nunici pal service taxing unit, and  speci al
assessments . . . . (Enphasis added.)

The county argues that, because it may provide all of the listed
services, including fire and solid waste collection, "from funds
derived from service charges, special assessments, or taxes within
such unit only," it may pay for all of the listed functions by any

the listed neans, including special assessnents.

That is a misinterpretation of the statute. The phrase "from

funds derived from service charges, special assessnents, or taxes

within such unit only," prohibits the county from levying any form

. 4

charge outside of the unit's boundaries to pay for services in
the unit. That phrase may not be read as permtting the county to
pay for all of the permtted services by neans of special
assessnents. To suggest, as does the county, that by this |anguage
the legislature intended to, or could constitutionally obliterate

t he distinctions between taxes, special assessnents, tolls and

simlar service charges founded on proprietorship, is
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specious. As stated in New Synrna Inlet Dist. v. Esch, 138 So. 49,
50 (Fla. 1931):

There is a recognized legal distinction between a tax in
its true sense and a special benefit assessment

See also Day, supra; Masters, supra.

If the statute were read as the county contends, it would
directly conflict with the Florida Constitution. Section 125.01(q)
authorizes the county to provide |law enforcement, recreation ser-
vice, indigent health care services, nmental health care services,
and other essential facilities and nunicipal services, wthin
"nmuni ci pal service taxing or benefit units.® |If the county's
reading were correct, then the county would be free to fund |aw
enforcenent, recreation service, indigent health care services,
mental health care services, and other such services through
separate "special assessments" for each activity. On the contrary,
special assessnments nmay not be used to fund county health units,
Wiisnant v. Stringfellow, supra; county hospitals, C owder v.
Phillips, supra; garbage collection, Carter, supra; or fire
service, Hggs, supra. Such a broad construction would allow | ocal
governnents to freely circumvent both honestead exenption and the
Article VIl millage caps of the Florida Constitution. That reading
is plainly contrary to the Florida Constitution. See State of
Florida v. Gty of Port Orange, supra.

Section 125.01(q),(r) nust be read to conform to
constitutional limitations, not to violate them See Florida Dept.
of Education v. Elasser, 622 So0.2d 944 (Fla. 1993); Capital Gty
Country dub v. Tucker, 613 So.2d 448 (Fla. 1993). It nust be read
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to mean that all the listed services may be provided, and that the

county nmay pay for each service by selecting constitutionally

The county may inpose user fees, but only if user fees are
constitutionally permssible for the particular expense or
function.?* City of Port Orange, supra. (But user fees may not
becone a lien on homesteads.) It may inpose ad valorem taxes up to
10 mls, in addition to its 10 mle for county purposes, because
the legislature has determned that the listed services qualify as
"municipal purposes” under Article VII, section 9(b) of the Florida
Constitution. (But homesteads are exenpt up to $25,000 of assessed
value from such nunicipal purpose taxes.) It may inpose a special
assessnent for a facility or service which provides a benefit truly
unique to the properties assessed. But the statute does not, and
may not, authorize special assessnments for fire, solid waste
collection, or other services which provide nerely a general
comunity benefit, contrary to the Florida Constitution.

The supremacy of the Constitution's taxpayer protections in
this regard is expressly recognized in section 197.3632, Florida
Statutes, the source of authority for the county's non-ad valorem

assessment process. Section 197.3632 |imts itself to "only those

assessments which are not based upon millage and which can becone

¥ For instance, the county mght inpose an inpact or user fee
on new devel opment to fund the capital costs of expanding the fire
protection system but it cannot inpose an inpact or user fee to
defray the costs of maintaining and supporting the fire protection
system since that, itself, would be an inpernssible circunvention
of Article VIl, sections (6) and (9)(b), and Article X, section 4
of the Florida Constitution. See Gty of Port Orange, supra.
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alien against a honestead as pernitted ins. 4. Art. X of the

State constitution." § 197.3632(1)(d), Fla. Stat. (enphasi s

added) . Under the authorities discussed above, assessnents for
fire protection and garbage collection and disposal cannot
legitimately become a lien against homestead property. The county
therefore may not legitimately inpose forced |iens against property
for such functions by ms-labeling these charges as special
assessnents.

VI. THE COUNTY READS SARASOTA COUNTY V. SARASOTA CHURCH OF CHRIST,
I NC. TOO BRQADLY.

The county and its amci assert that the county's nere
declaration of a special benefit virtually binds the courts. This
position nmanifestly eviscerates the protection extended by the
homestead clauses. On the contrary, judicial review of such clains
must be de novo and rigorous, Hanna, supra; Fisher, supra, in order
to safeguard the Constitution's taxpayer protections.

In Fisher v. Board of County Conm ssioners of Dade County, 84
so. 2d 572 (Fla. 1956), this Court held that the existence of a
special benefit is a fact to be ascertained as any other, that the
matter is not reposed in the judgnment of local officials, and that
the courts must independently scrutinize clains of special benefit:

"Special benefits" nust be nmade to appear and there nust

be adequate factual data in the record to support the

concl usi onthatthe honesteads involved have received the

peculiar special benefits charged against them as
required by the constitution.

Id. at 576-77, 579. W t hout such review, constitutiona

limtations could be avoided by "the sinple expedient of declaring
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all property in a municipality or other taxing unit to be
‘benefitted’ by a proposed inprovement.@ Id. at 579-580,

The county inplies that this Court's decision in Sarasota
County v. Sarasota Church of Christ, Inc., supra shields the
county's ipse dixit of "special benefit" from independent factual
scrutiny. Initial Brief, at 24. Escanbia asserts that proposition
more directly. Escanbia Brief, at 2. That assertion is founded on
the Court's statement that the standard of review is the same for
the existence of a special benefit and for fair apportionment of
the assessment.’®

Were county-declared findings controlling, the separation of
powers doctrine would be violated. See Hancock v. Board of Pub.
Instruction, 158 So.2d 519 (Fla. 1963); Times Pub. Co. v. Ake, 660
So.2d 255 (Fla. 1995);Locke v. Hawkes, 595 So.2d 32 (Fla. 1992),
Chiles v. Children, 589 so0.2d 260 (Fla. 1991). The power to
determne if a statute or ordinance conflicts with the constitution
is exclusively a judicial function. Furthernmore, any enactnent
whi ch affects honesteads should be strictly construed to protect

this class of persons protected by the constitutional honestead

“see also City of Tanpa v. State, 19 So. 2d 697, 697 (Fla.
1944) ("[L]egislative findings of fact are not conclusive and may
be contested in the court").

%wro elimnate any confusion regarding what standard is to be
aﬁplied, we hold that the standard i1s the sane for both prongs;
that is, the legislative determnation as to the existence of
special benefits and as to the apportionment of the costs of those
benefits should be upheld unless the determnation is arbitrary."
Sarasota County, supra, at 183.
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exenption and protection. As stated in Sparkman v. State, 58 So.2d

431, 432 (Fla. 1952), which invalidated |egislation which operated

to limt honestead protection:

Wen the constitutional validity of the statute is
measured by this rule the foIIovvin% situation is
apparent: Section 7, Article X of the Constitution
creates a right or privilege of exenption in aclearly
defined class or group of persens, nanrly, "Every person

who has legal title or beneficial title in equity to real
property in this State and who resides thereon and in
good faith nakes the sane his or her pernmanent home, or
t he pernmanent hone of another or others legally or
natural |y dependent upon said person".

* * * *

[Wihen the provisions of the challenged statute are

applied the class or group of persons to whomis accorded

the right or privilege of exenption becomes materially

limted, restricted and altered . . .(enphasis added).

The posture of the judiciary when constitutionally guaranteed
or protected rights are involved was best stated in Dade County
Classroom Teachers Ass’n, Inc. v. Legislature, 269 so.2d4 684 (Fla.
1972), as follows:

We think it is appropriate to observe here that one of

the exceptions to the separation-of-powers doctrine is in
the area of constitutionality guaranteed or protected

rights. T . . :
of the law of the land and the Constitution is the
hi ahest | aw. A constitution wuld be a neaninal ess

s runent without sone responsible agency of governnent
having authority to enforce it. As Chief Justice Charles
Evans Hushes once stated:

"Wwe are under a constitution, but the
constitution is what the judges say it is, and
the judiciary is the safeguard of our Iliberty
and of our property under the constitution.”

When the people have ssoken throuah their oranic |aw

rgabérnins their basic s, it is primarily the duty

of the leaislative body to wrovide the wavs and neans of

enforcing such riahts: however, in the absence of
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appropriate leaislative action, it is the reswnsibilityv
of the courts to do so.

\Where people in a constitution or charter vote thenselves
a governnental benefit or wivilese, they the people in
whom the power of governnent is finally reposed, have
the right'to have their constitutional rights enforced.

ld., at 686 (enphasis added) (citing McCulloch v. State of
Maryl and, 4 Weat. (17 U S.) 316, 4 L.Ed. 579).

We do not perceive that the Court intended in Sarasota County
to abdicate the courts' responsibility to independently evaluate
the evidence on the core question of special benefit. The courts’
duty under Article Vis to preserve and protect the honestead
exenption, and to enforce the constitutional policies enbodied in
the millage caps of Article WII. Discharge of that duty requires
i ndependent judicial evaluation of the facts showing or negating
the existence of a "special benefit," an evaluation which nust be
instructed by the constitutional neaning of that termin the
homestead cl auses. That can only be done by scrupul ous,
i ndependent eval uation of |ocal governnent declarations of "special
benefit."

Sarasota County cites Meyer v. City of Qakland Park, 219 So.2d
417 (Fla. 1969) in support of an arbitrariness test for special
benefit. Meyer states:

Both the City Council and the trial judge found that the

property involved was specially benefitted by the

| nprovements. There is a presunption that such findings

as to benefits are correct and this presunption can be

overcone only by strong, direct, clear and positive

proof .

Id. at 420 (enphasis added). Meyer and simlar cases hold that the
burden of proof is on the property owner to show facts negating the
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exi stence of a special benefit. If the proven facts are reasonably
susceptible of the conclusion that assessed properties do enjoy a
uni que benefit, then a special assessment is a proper neans to fund
the service. However, though the property owner bears the burden
of proof, the courts nust nevertheless scrupulously examne the
proofs. They nust independently ascertain fromthe facts of record
whet her the county service actually provides a uniuue benefit to
the property assessed. |In evaluating the evidence, the courts nust
bear in mnd the purpose of the homestead exenption and millage cap
cl auses: to limit governnent power to inpose forced liens on
property for the support of |ocal governnent.

If, as we perceive its nmeaning, this particular passage of the
Sarasota County opinion intends a Myer-type standard for
determ nation of special benefits, then the facts here clearly show
none exists. Even if the Court intended a slightly nore relaxed
standard, the facts here nevertheless carry the property owners
bur den.

The facts indisputably show that whatever benefit flows from
fire service, it does not flow uniauelv to inproved properties.
Unlike the stormmater function in Sarasota County, fire protection
does not provide a benefit to the assessed property which is
different in kind from the benefit which fire protection extends to
all properties and persons. Unlike the stormmater function, fire
service does not renmove or assist the property owner in discharging
a duty unique to inproved lands: the duty not to discharge water

onto other lands due to nman-made alterations of the property (i.e.
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nuisance?®). Al property, including land in its natural state, as
wel | as personalty, carries the inherent risk of conbustion, and
with it, the risk of general conflagration. Al property calls for
fire protection service. The primary purpose of public fire
service is to protect the community generally from destruction due
to a fire starting at any location, and that is why city fire
departnments are funded by ad valorem taxes and other general
revenue sources.

Nor does the solid waste program provide a unique benefit to
i mproved property. The principal expense of the system which the
assessnent defrays, is the cost to prevent contam nation of state
waters by landfill |eakage. That activity benefits all persons and
properties in the same way, and all property = vacant and inproved,
real and personal =~ contributes to that need.

The solid waste assessnment also underwites the county's

contractual obligation to pay penalties to a private concern, if

the county fails to deliver mninum anounts of conbustible natter
to the conpany's facility (the Ogden facility). That contractual
undertaking may ultimately serve the general welfare of the county,
by providing nmeans to reduce the ampunt of waste deposited at the
county's landfills. But, it does not _uniguely benefit inproved
property. Moreover, "biomass," which the facility burns, comes from

vegetation, vegetation products, and aninal carcasses, which are

*see, e.(., Westland Skating v. Qus Machado Buick, 542 8o.2d
959 (Fla. 1989); Koger Properties, Inc. v. Alen, 314 So.2da 792

(Fla. 1st DCA 1975).
...41..



retrieved from all types of property, and from public rights of

way.
Finally, the solid waste assessnent is also invalid because it

s a debt ex contractu. The county's levy for solid waste is not a

soverei gn governmental imposition, but is a charge in place of the
fee collected by the franchi se haul er and hence could not be a
special assessment. Special assessnents are sovereign/government al
charges. The franchise hauler, having no attributes of sovereignty
could not levy a sovereign charge. The franchise hauler's charge

is a proprietary charge emanating from its ownership and use of

property. The county's charge is inposed only if the franchise
hauler notifies it that a property owner has not contracted wth
the hauler. The county's charge takes the place of the contracted
hauler's charge, and hence nust also be a proprietary charge.

The county's ordinance clearly only levies the solid waste fee
agai nst parcels of real property whose owners fail to contract wth
a franchised waste hauler. Those who do pay the waste haul er
directly, and do not pay the "assessment."

The effect of this is twofold: (1) An individual can avoid
the levy and his property will not be assessed and, thus, not
liened by participating in the program Thus, although the county
contends that its levies are special assessnents which are
sovereign |levies emanating from sovereignty not proprietorship, it
has delegated the decision on whether the special assessment is
levied to the property owners and franchi se haul er. It is

axiomatic that sovereign/governmental power cannot be delegated to
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private persons and that no statute or ordinance can be nade to

depend on the acts of individuals for executive and operative
effect. (2) If the charge is lesallv a special assessment as the
county contends, then it has inproperly delegated the determnation
of when, and against what property it is to be levied, to private
persons or entities and this constitutes an inproper delegation of
Its taxing authority. Cassady v. Consolidated Navel Stores Co.,
119 so.2da 35 (Fla. 1960); State ex rel. Taylor v. Gty of
Tal | ahassee, 177 So. 719 (Fla. 1937).

In finding the statute unconstitutional the Cassady court

st at ed:

This it had the right to do“-g%jgg; to controlling
constitutional limtations--in the exercise of its
sovereign sower to determine the subjects of taxation and
the exenptions therefrom Long v. St. John, 1936, 126
Fla. 1, 170 so. 317, 109 A'L.R 809. And under § 5 of
Article 9, Fla.Const., the Lesislature mav lawullv
del ectate to counties, acting t hrough their
constitutionally authorized and duly elected taxing
officials, the authority to assess and impose taxes for
county purposes. \itney v. Hllsborough County, 1930,
99 Fla. 628, 127 So. 486, 493. Or It can exercise Its
taxi ng power through "statutory" boards or officers
acting Wi t hin efinitely prescri bed statutory
limtations. Ibid., 127 So. at page 492. But, as in the
case of anv other statute, the execution of a tax statute
or the exercise of taxina powers thereby qranted_cannot
be made to depend upon_the unbridled discretion or whim
of a "statutory" board or individual or aroup of
i ndi vi dual s. See Richey v. Wells, 1936, 123 Fla. 284,
166 so. 817; \Witney v. Hillsborough County, supra, 127
So. at 493; Tarpey v. MCure, 1923, 190 Cal. 593, 213 P.
283. Cf. State ex rel Taylor v. Cty of Tallahassee,
1937, 130 Fla. 418, 177 So. 719.

Id. ,at 37 (enphasis added). Continuing the court stated:

We are conscious of our duty to interpret a legislative
Act so as to effect a constitutional result if it is
possi ble to do so. W are, however, bound by the
unanbi suous terms of a statute; and we cannot help but
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conclude that the italicized provision of § 193.221,
quoted above, has the effect of vesting in the owner of
ome record interest in the surface of the |land an
unbridled discretion as to when the authority granted bv
the Act to assess severed subsurface rishts for ad
valorem_t ax purposes Shall be exercised as to that
particular tract of [and. This is g¢learly an

atio the legis i under
the decisions cited above, and one that is particularly
obnoxious in the case of the taxing power when we recall
that "Taxation without representation” was the battle cry
that precipitated the Revolution.

Id., at 37 (enphasis added).
Here, the determination of which property is subiect to the
levy is determined by each individual owner's election to

participate or not participate in the pick-up program See also

Richey v. Wlls, 166 So. 817 (Fla. 1936), in which this Court held
unconstitutional a statute conferring on a county delinquent tax
adj ust nent board the authority to conprom se taxes "upon principles
of fairness to the county and the owners and lienors of such
lands,® as constituting an illegal delegation of authority.
Ri chey, at 820.

Thus, the county has a dilemm, which is:

(a) If it admts that its levies are not special assessments,
but are charges for solid waste collection service, i.e. inplace
of those of the franchise hauler, then the charges cannot becone a
lien the honmestead because non-paynment of an ex contractu
proprietary fee creates a debt and article X, section 4, protects
a homestead from debt. See Turner v. State ex rel. ¢ruver, 168
So.2d 192 (Fla. 3d DCA 1964).

(b) If it asserts that the levies is a sovereign |evy which
can lien ahonestead, then it nmust confront the fact that its
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ordinance permts private persons to determne by their own action
if their property is to be assessed. In Cassady v. Consolidated
Naval Stores Co., 119 So.2d 35 (Fla. 1960), this Court squarely
held that any |aw which permts persons to determne if an
assessment is to be inposed is unconstitutional because the
sovereign power of taxation cannot be del egated.

The thrust of the ordinance speaks the truth, disclosing
exactly what is intended, i.e., that is the county's solid waste
charge is intended to force property owners to contract with the
franchise hauler. I f the franchise hauler is paid pursuant to
contract, then no county charge is made; but if the property owner
does not pay him the county assesses. Forced liens for debt my
not be inposed against honesteads. It my be that the County may
force use of a franchised waste hauler in the exercise of it police
power . But the county could not authorize |liens of honestead
property for charges by the private waste hauler. It nay not do so
by inserting itself as collection agent for the waste hauler and
imposing a lien against honestead properties in that manner.'’

Thus, under any reasonable test which gives due weight to the
honestead exenption and millage caps, neither of these assessnents
can be held consistent with the Constitution.

I f, however, Sarasota County intends to say that a legislative

declaration of special benefit forecloses judicial scrutiny if any

Uagain, We note that the issue here is not whether county
residents may be required to pay, by permssible nmeans, for solid
waste managenent. The issue is whether the constitution and
section 196. 3632 permt the inposition of forced |iens against
homesteads to enforce paynent.
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conceivable facts could support such a conclusion, even though not

shown by the evidence, we respectfully urge that such is error.
Such a wholly deferential standard would sound the death knell for
homest ead exenption and pave the way for whol esale circunvention of
the millage caps of Article VII. It would fling wide the gates for
all manner of local revenue exactions based on flinsy declarations
of "special benefit." Moreover, if that is the meaning which the
passage intends, it is obiter dictum The Court found that, in
fact, the assessed properties in that case received a unique
benefit not extended to all classes of property from the stornmuater
program Gven that conclusion, the passage in question was not
necessary to the Court's conclusion. It should not be followed

here.
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CONCLUSI ON

For the reasons stated herein, the Court should affirm the
decision of the Fifth District Court of Appeal insofar as it
invalidates the county's fire assessnment and reverses the trial
court's judgnent in favor of the county concerning the
constitutional validity of the fire assessment. The Court should
reverse the decision of the Fifth District Court of Appeal insofar
as it upholds the county's solid waste assessnment and affirnms the
trial court's judgnment in favor of the county concerning the
constitutional validity of the solid waste assessnent. The case
should be remanded for further proceedings with instructions to
enter judgnent declaring these assessments to be invalid.

Respectfully submtted,
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Florida League of Cities, Inc., 201 Wst Park Avenue, Tallahassee,
Florida 32301; JORGE L. FERNANDEZ, Florida Association of County
Attorneys, Office of the County Attorney, Sarasota County, 1660
Ringling Boulevard, 2nd Floor, Sarasota, Florida 34236, and DAVID
G TUCKER and NANCY STUPARICH, Escanbia County, Florida, 14 West
Governnment Street, Room 411, Pensacola, Florida 32501, this 26th

Y
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day of August, 1996.
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DANIEL C. BROWN
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