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PRELIMINARY ST- 

The record on appeal will be referred to by the symbol ( R )  

followed by the appropriate page number. The transcript of the 

trial will be referred to by the symbol (T) followed by the 

appropriate page number. 
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STATEMENT OF THE CASE AND FACTS 

On February 6, 1993, Appellee fired three shots from a .38 

caliber revolver killing Floyd Hall and wounding Mickey Lemons. 

Prior to the shooting, Floyd Hall, his wife Fran Hall, their 

friend Terry Miller, Mickey Lemons, and Appellee were all 

patronizing an establishment known as Leo’s Lounge. (T152- 

154) (T224-226) (T282-283) (T301) While in the bar, Mickey Lemons 

and Appellee had a discussion concerning cock fighting and dog 

fighting which escalated into an argument wherein Appellee 

invited Mickey Lemons to step outside. (T156-157) (T230-231) (T287) 

At that point, Floyd Hall interceded telling Mr. Lemons to stay 

inside and taking Appellee outside. (T233) Mr. Lemons, as well 

as several other witnesses including Fran Hall, followed Floyd 

Hall and Appellee outside. (T158) (T232) (T345) Without threats, 

weapons, or physical force, Mr. Hall then walked Appellee to his 

van and asked him to get in and leave which Appellee did. (T159- 

164) (T233-235) (T307)  The remaining group returned inside the 

bar. (T164) (T235) 

Several minutes later, the door opened and Appellee called 

for Mr. Lemons. (T164-166) (T235) Mr. Lemons then asked what 

Appellee intended to do with his gun. (T166-167) (T350) Mr. 

Lemons, Mr. Hall, and Mrs. Hall quickly ended up outside where * 
2 



Mr. Hall once more asked Appellee to leave. (T167-169) (T237) 

Again, no threats or weapons were used against Appellee. (T173- 

174)(T240-241) Yet Appellee fired three shots - -  one fired into 

the air, the second shot hit Mr. Hall who died within minutes, 

and the last shot wounded Mr. Lemons. (T169) (T239-240) (T350-352) 

Appellee then pointed the gun at M r s .  Hall, and left again. 

(T169) 

Two days later Appellee was apprehended while in possession 

of a . 3 8  caliber revolver. (T394-399) Tests indicated the bullet 

which struck Mr. Lemons was fired from the gun found on Appellee. 

(T3 77 - 3 78) (T422 -42 6 ) 

Based on these facts, the jury found Appellee guilty of 

second-degree murder with a firearm, attempted first-degree 

murder with a firearm, and carrying a concealed firearm. (T685- 

686) 

Appellee appealed his convictions to the Second District 

Court of Appeal, making s i x  different allegations of error. 

Issue I11 of Appellee's appeal asserted that the trial court 

abused its discretion in denying him the right to represent 

himself at trial. The Second District Court of Appeal vacated 

Appellee's conviction and remanded for a new trial in Bowen v. 

state, 21 Fla. L. Weekly D1311 (Fla. 2d DCA May 29, 1996). In 

3 
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doing so, the second district held  t h a t  t h e  t r i a l  court erred in 

denying Appellee's request to represent himself because it 

focused exclusively on whether Appellee was competent to provide 

himself w i t h  a substantively qualitative defense. 

0 

The S t a t e  of Florida filed a timely notice to invoke the 

discretionary jurisdiction of this Court on June 3, 1996. 

d) 

* 
4 



RY OF THE..ABGUMENT 

Florida courts have added t h e  CaDetta 'unusual 

circumstances'/fair trial test onto the Faretta test to determine 

whether a defendant will be allowed to represent himself. 

Although the United Sta tes  Constitution does not require the 

State to protect a pro se defendant's right to a fair trial, the 

State of Florida is free to provide this additional protection. 

Construing Florida's 'unusual circumstances' test to require 

intellectual competency rather than legal competency would 

harmonize it with the mandates of Faretta and preserve its 

constitutionality. Moreover, requiring pro se defendants to have 

a minimum level of intellectual competency to conduct their 

defense would also protect the State's right to a fair trial and 

the prosecutor's obligation to seek justice. 

5 



ONCE A TRIAL COURT HAS DETERMINED THAT 
A DEFENDANT HAS KNOWINGLY AND INTELL- 

IGENTLY WAIVED HIS OR HER RIGHT TO COUNSEL, 
MAY THAT COURT NONETHELESS REQUIRE 

THE DEFENDANT TO BE REPRESENTED BY COUNSEL 
BECAUSE OF CONCERN THAT THE DEFENDANT 

MIGHT BE DEPRIVED OF A FAIR TRIAL IF TRIED 
WITHOUT SUCH REPRESENTATION? 

This Court has jurisdiction to pursuant to Article V, § 3 ( b )  

(4) Florida Constitution. 

. .  A. l a o f c e s t  
test onto a e  Fasetta test f o r  self  I reDreRentation is a 
unconstj t u t 1 a .  

1. Florida has combined the Gapnett3 'unusual circumstances' 
t e s t  and the Earetm t e s t  for self-representation. 

In w e t t a  v. State, 204 SO. 2d 913 (Fla. 4th DCA 19671, 

the Fourth District Court of Appeal held that in the absence of 

unusual circumstances, an accused who is mentally competent and 

s u i  j u x i s  has the right to conduct his own defense without the 

aid of counsel. The Capetta court further stated: 

In determining unusual 
circumstances, included but not 
limited thereto is whether the 
accused by reason of age, mental 
derangement, lack of knowledge, or 
education, or inexperience i n  
criminal procedures would be 
deprived of a fair trial if a l lowed  
t o  conduct h i s  own defense, or i n  

6 



any case, where the complexity of 
the crime w a s  such that i n  the 
in t e res t  of justice l e g a l  
representation w a s  necessary. [ I  
The determination of whether 
unusual circumstances are evident 
is a matter resting in the sound 
discretion granted to the trial 
judge in conducting the trial in a 
cause and will not be disturbed 
unless an abuse is shown. (Emphasis 
added), 

U m e t t a ,  204 So. 2d at 918. In reviewing the fourth district’s 

decision in mnnetta, this Court reversed on other grounds but 

expressed its satisfaction with the ‘unusual circumstances’ test 

quoted supra. State v. Cassetta, 216 So. 2d 749 (Fla. 1968). 

Thereafter the fourth district instructed its trial courts to 

rely upon the ‘unusual circumstances’ test f o r  guidance 

in determining whether the trial judge should discharge appointed 

counsel and allow a defendant to proceed pro se. Nelson v. 

State,  274 So. 2d 256 (Fla. 4th DCA 1973). 

The United States Supreme Court subsequently rendered i ts  

opinion in v. Califor d, 422 U. S. 806, 95 S. Ct. 2525, 

45 L. Ed. 2d 562 (1975). The Farettq court held in pertinent 

part : 

Although a defendant need not 
himself have the skill and 
experience of a lawyer in order 
competently and intelligently to 

7 



choose self-representation, he 
should be made aware of the dangers 
and disadvantages of self- 
representation, so that the record 
will establish that 'he knows what 
he is doing and his choice is made 
with eyes open.' 

* * *  

We need make no assessment of how 
well or poorly Faretta had mastered 
the intricacies of the hearsay rule 
and the California code provisions 
that govern challenges of potential 
jurors on voir dire. For his 
technical legal knowledge, as such, 
was not relevant to an assessment 
of his knowing exercise of the 
right to defend himself. 

-, 95 S. Ct. at 2531. 

c Post--, Florida courts appear to have combined 

etta's requirement of a knowing and intelligent waiver with 

Cametta'a requirement that no unusual circumstances exist which 

would deny a pro se defendant a fair trial. The combination seems 

to have resulted in a two-part inquiry: once the trial court has 

determined that the defendant's waiver of counsel is knowing and 

intelligent, then the court must make a further inquiry to 

determine if any of CanDatta ' 8  special circumstances would apply 

to deprive the defendant of a fair trial, and thus prevent self- 

representation despite the knowing and intelligent waiver. See 

a 



znson v. St-, 368 So. 2d 674 (Fla. 1st DCA 1979); Smith v. 

State, 407 So. 2d 894 (Fla. 1981); Williams v. State , 427 So. 2d 

768 (Fla. 2d DCA 1983); m t h  v. W , 444 So. 2d 542 (Fla. 1st 

DCA 1984); Ashcraft v. State, 465 So. 2d 1374 (Fla. 2d DCA 

1985)l; -a v. State, 584 So. 2d 1105 (Fla. 2d DCA 1991); 

Cerkella V. State, 588 So. 2d 1058 (Fla. 3d DCA 1991). 

2. Although the U. S. Constitution does not require the 
State to protect a pro se defendant‘s right to a fair 
trial, the State of Florida is free to provide this 
additional protection to pro 88 defendants. 

The United States Constitution as interpreted by the United 

States Supreme Court affords every natural person a minimum level 

of protections below which the states are not free to venture. 

However, states are free to provide individuals with extended 

protections above and beyond that guaranteed by t h e  United States 

Constitution. See e . g .  a r e  T. W . ,  551 So. 2d 1186 (Fla. 

1989) (Florida’s privacy amendment to t h e  state constitution 

embraces more privacy interests and extends more protection than 

@ 

‘In the opinion rendered by the Second District Court of 
Appeal in the instant case (Bowen v,  State, 21 Fla. L. Weekly 
D1311 (Fla. 2d DCA May 29, 1996)), the court receded from both 
bTilliams and mtthe ws to the extent that they engraft a ‘fair 
trial’ standard upon the Faretta test. However the court 
apparently overlooked Ashcraft, which is also a second district 
opinion and which also adds the Cawetta ‘unusual 
circumstances’/fair trial standard to the w e t t a  test. 

9 



does the federal constitution); and State v. Sarmiento , 397 so. * 2d 643 (Fla. 1981) (construing the warrant provision of the 

Florida constitution in a manner more protective of individual 

rights than the United States constitution). According to 

Faretta, a defendant who elects to represent himself is not 

absolutely guaranteed, at a minimum, the right to a fair trial. 

Farettq, 95 S .  Ct. at 2540. But Florida courts have elected to 

provide pro se defendants the extended protection of a fair 

trial, even though t h e  United States Supreme Court has held that 

the United States constitution does not require it. \\The right 

to a fair trial is the very essence of due process.” m P e t t a  vL 

State, 204  So. 2d 913, 918 (Fla. 4th DCA 1967). This Court 

implicitly approved the grafting of the ‘unusual 

circumstances’/fair trial standard onto the u e t b  requirements 

in -ston v. State,  497 So. 2d 863 (Fla. 1986), cert .  denied, 

u.  s. , 115 S. Ct. 1262, 131 L. Ed. 2d 141 (1995). The 

lJokrnrston court specifically pointed out that ”the trial court was 

correct in concluding that Johnston w o u l d  not receive a f a i r  

t r i a l  without assistance of counsel.” Johnston, 497 So. 2d at 

8682. (Emphasis added). 

21n light of this Court’s 1986 opinion in Johnston, Orazio 
Y._Ducrcrer, 876 F.2d 1508 (11th Cir. 1989) was in error when it 

10 



It should a l so  be noted that Faretta did not squarely 

I) addressed this issue, because it did not deal with a defendant 

who failed to possess the requisite minimum legal skills to 

conduct his own defense, a fact which the Sixth Circuit Court of 

Appeals noted with distinction in Fobards v. Rees, 789 F.2d 379 

(6th Cir. 1986): 

Thus, in Faretta, the defendant had 
a genuine inclination to conduct 
his own defense, and  d e m o n s t r a t e d  
an ability t o  do so. 

* * *  

Robards told the trial court: ‘I 
don’t know nothing about the law.’ 
Although ‘technical legal 
knowledge, as such, [is] not 
relevant to an assessment of 
[Robards’] knowing exercise of the 
right to defend himself,’ Faretta 
v. California, 422 at 836, 95 S. 
Ct. at 2541, Robards,  by his own 
admission, did not have the ability 
to effectively c o n d u c t  his d e f e n s e .  
Clearly, Robards neither exhibited 
a genuine inclination to conduct 
his own defense nor m a n i f e s t e d  an 
ability t o  do so. (Emphasis added). 

&&a,da, 789 F.2d at 3 8 3 - 8 4 .  On that basis the sixth circuit 

stated in dicta that the Florida Supreme Court has not addressed 
the ‘unusual circumstances‘/fair trial standard since Faretta was 
decided by the United States Supreme Court. a 

11 



affirmed the trial court's denial of Robard's attempts to 

a represent himself, 

In sum, the State of Florida is free to protect a pro se 

defendant's right to a fair trial, and there is nothing in 

Faretta which prevents it from doing so. 

B. \ c e R '  I \  tent .I= he construed 
tellectual commtencv. not leaal coxmetencv. 

Qrder to p r e s e r U m n a t i t u t i o n a l i t v .  

1 .  Compariaon with other sta tes :  

Like Florida, other states have also chosen to guarantee a 

fair trial to defendants who elect to represent themselves at 

trial. In Lvons v. State,  7 9 6  P.2d 210 (Nev. 19901, Q Z E L  

denied, 507  U. S. 1022, 113 S. Ct. 1824, 123 L. Ed. 2d 453 

(1993), the trial court denied a defendant's request for self- 
* 

representation on the basis that the court had received written 

motions from Lyons showing that he did not know how to present a 

written document to the court  and that Lyonls statements showed 

that he did not know how to present relevant evidence. The trial 

court concluded that the case was too complicated for Lyons to 

represent himself. In upholding the decision of the trial court, 

the Nevada Supreme Court relied upon the Florida case of A#hcra€k 

v.  State , 4 6 5  So. 2d 1374 (Fla. 2d DCA 1985) f o r  the proposition 

that a court may deny self-representation in cases which are 

0 12 



especially complex, thereby requiring the assistance of counsel. 

The Nevada Supreme Court  reviewed Lyons’ case and concluded that 

the case was \\so complex that the defendant would virtually be 

denied a fair trial if allowed to proceed pro se.” w, 7 9 6  

P.2d at 214. In a footnote the Lyons court harmonized its 

holding with the mandates of Faretta: 

The district court stated that it 
believed Lyons’ legal skills were 
inadequate to allow him to 
represent himself. While we affirm 
the court’s decision because this 
case was complex, we note that a 
request for self-representation may 
not be denied solely because the 
court considers the defendant to 
lack reasonable legal skills or 
because of the inherent 
inconvenience often caused by pro 
se litigants. 

m, 7 9 6  P,2d at 2 1 4 ,  fn. 1. In other words, the Lvons court 

based its opinion on intellectual incompetence, not legal 

incompetence. While Faretta holds that legal incompetence alone 

cannot be a basis for refusing a defendant’s request to proceed 

pro se, Faretta fails to address the issue of whether se l f -  

representation may be denied on the basis of intellectual 

incompetence to actually conduct a defense if such would deny a 

defendant a fair trial. In peters v. G u m I  3 3  F.3d 1190,  1193 



importance of this distinction in self-representation issues but 

0 declined to address it. The bottom line is that nothing in 

Faretta or its progeny prevents a trial court from denying se l f -  

representation on the basis that a defendant’s lack of 

intellectual skills to conduct a defense would deny him a fair 

trial. To the contrary, the United States Supreme Court has 

held: 

Even the intelligent and educated 
layman has small and sometimes no 
skill in the science of law. If 
charged with crime, he is 
incapable, generally, of 
determining for himself whether the 
indictment is good or bad. He is 
unfamiliar with the rules of 
evidence. Left without the aid of 
counsel he may be put on trial 
without proper charge, and 
convicted upon incompetent 
evidence, or evidence irrelevant to 
the issue or otherwise 
inadmissible. He lacks both the 
skill and knowledge adequately to 
prepare his defense, even though he 
have a perfect one. He requires 
the guiding hand of counsel at 
every step in the proceedings 
against him. Without it, though he 
be not guilty, he faces the danger 
of conviction because he does not 
know how to establish his 
innocence. If that be true of men 
of intelligence, how much more t r u e  
is it of the ignorant and 
i l l i t e r a t e ,  or those of feeble 
in t e l l ec t .  (Emphasis added) . 

14 



Powell v. A1- , 287  U. S .  45, 69, 53 S. Ct. 55, 64, 77 L. Ed. 

@ 158 (1932). Therefore trial courts are free to deny self- 

representation to defendants who lack sufficient intellectual 

mental competence to conduct a defense in their cases. 

In pickens v. State , 292 N.W.2d 601 (Wis. 19801, the 

defendant insisted that he be permitted to represent himself and 

expressed to the court that he felt more than qualified to do so. 

The trial court inquired and determined that the defendant had 

close lawyer friends who had taught him about law, and that he 

had even studied law informally on his own. Pickens was 

convicted of rape after he conducted his own defense at trial. 

On appeal he claimed t h a t  the trial cour t  erred in failing to 

make adequate inquiry into whether his waiver of counsel was 

knowing and voluntary, and additionally whether he was competent 

to defend himself. He argued that he should have been prevented 

from representing himself because he lacked the intellectual 

competence to do so: 

[Pickens] points out that the trial 
cour t  appeared to have assumed from 
the fact that he had been found 
competent to stand trial that he 
was therefore competent to 
represent himself. However, he 
argues that these competencies are 
not the same and that the trial 
court erred in failing to make a 

1 5  



specific determination as to his 
capacity to defend himself. 

* * *  

After carefully considering the 
question, we have concluded that 
competency to stand trial is not 
the same as competency to proceed 
pro se and that, even though he has 
knowingly waived counsel and 
elected to do so,  a defendant may 
be prevented from representing 
himself. 

* * *  

F a r e t t a  itself indicates that 
although technical legal knowledge 
is not relevant, literacy and a 
basic understanding over and above 
the competency to stand trial may 
be required. 422 U. S. at 835, 95 
S .  Ct. at 2541. Surely a defendant 
who, while mentally competent to be 
tried, is simply incapable of 
effective communication or, because 
of less t han  average  i n t e l l e c t u a l  
powers, is unable  t o  a t t a i n  the 
minimal understanding necessary t o  
p r e s e n t  a defense, is not to be 
allowed 'to go to j a i l  under his 
own banner.' United S t a t e s  v. 
Panno, 348 F.2d 12, 15 (2d Cir. 
1965) * (Emphasis added). 

P i c k e u ,  292 N.W.2d at 610-611. Therefore according to P i c k e n s ,  

a defendant's intellectual competence to conduct a defense is a 

proper consideration for the trial court in determining whether a 

defendant should represent himself, even though technical legal 

16 



competence is not. 

The holding in Pickena was severely criticized in W 

S t a t e ~ c D o w a l l ,  814 F.2d 245 (6th Cir. 19871, ce rt. de nied, 

484 U. S. 980, 108 S. Ct. 478,  98 L. Ed. 2d 492 (1987). 

According to the B c D o w e u  court, \\[tlhe only condition on this 

right [to self-representation] is that it be asserted by the 

accused with his 'eyes open.' Mc Dowel1 , 814 F.2d at 250. 

(Emphasis in original). Of course, the ElcnoweJJ opinion is in 

error in this regard, because the United States Supreme Court 

, 456 U.S. 168, 104 S. Ct. 944, 79 L. held in BcRaskle v. W i c r w  

Ed. 2d 122 (1984) that there is now an additional requirement: 

the defendant must have the ability and willingness to abide by 

the rules of procedure and courtroom protocol.3 McKaskle, 104 S. 

Ct. at 954. The Ninth Circuit Court of Appeals has interpreted 

this McKaskle requirement as meaning that a trial court can deny 

self-representation to an accused who is unable to abide by the 

rules of courtroom procedure. avacre v. Estelle , 924 F.2d 1459, 

1466 (9th Cir. 1990), cer t .  den- , 501 U. S. 1255, 111 S. Ct. 

2900, 115 L. Ed. 2d 1064 (1991). Surely the thrust and spirit of 

. .  

3The Ninth Circuit Court of Appeals has criticized the 
McDowell opinion for failing to mention or consider McKaskl.e, 
which it characterized as "particularly apposite." Savaae v. 
Estelle, 924 F.2d at 1468, fn. 12. 

17 



M c K W  supports the proposition that a defendant may also be 

denied self -representation where he lacks the minimum 

intellectual competence necessary to present a defense. 

Appellee may attempt to argue that the United States Supreme 

Court’s decision in u, u.  s. , 113 s. 

Ct. 2680,  125 L. Ed. 2d 321 (1993) effectively overrules the 

Pickeng decision. In Godinez, the United States Supreme Court 

held that the competency to waive counsel and the competency to 

stand trial are the same, except for the fact that the waiver of 

the right to counsel must also be knowing and voluntary. 

nez, 113 S. Ct. at 2 6 8 7 - 8 8 .  According to Godinez , the single 

competency standard to be used in both situations was articulated 

in Dusky v. United Sta tes ,  362 U. S. 402, 80 S. Ct. 788, 4 L. Ed. 

2d 824 (1960): whether the defendant has ’sufficient present 

ability to consult with his lawyer with a reasonable degree of 

rational understanding’ and a ’rational as well as factual 

understanding of the proceedings against him.’4 Goainezr further 

4This second prong of the pusky standard does not dispose of 
the instant issue. A rational and f a c t u a l  understanding of the 
proceedings  is different from the minimum i n t e l l e c t u a l  competency 
to a c t u a l l y  conduct a defense. The first is a factor to be used 
in determining whether a waiver is knowing and intelligent; the 
second (at issue in the instant case) is a further inquiry 
conducted after it has been established that the waiver is in 
fact knowing and intelligent. a 



holds that a higher standard is not necessary to ensure that a 

defendant is competent to represent himself, because the ability 

to do so has no bearing upon his competency to choose self- 

representation. However the key to why - does not 
effectively overrule fickens lies in the following concluding 

statement of the Godinez opinion: 

[Wlhile States are free to adopt 
competency standards that are more 
elaborate than the Dwkv 
formulation, the Due Process Clause 
does not impose these additional 
requirements. 

Godinex, 113 S .  Ct. at 2 6 8 8 .  Therefore, there is no 

constitutional impediment to Florida grafting its ‘unusual 

circumstances’ /fair trial standard onto the Faretta standard and e 
requiring a defendant to have a minimum level of intellectual 

competence to conduct his defense before being permitted to 

represent himself. 

See also State v. SDencU, 519 N.W.2d 357 (Iowa 1994) ( A  case 

may be too complicated to allow self-representation). 

2. Requiring a minimum level of intellectual competence of 
pro se defendants also protects the State’s right to a 
fa i r  trial and its obligation to seek juetice rather than 
an easy conviction. 

The State also has a right to a fair trial and orderly 

proceedings. gonee v. State, 449 So. 2d 253, 258 ( F l a .  19841, 

19 



cert .  de-, 469 U. S. 893, 105 S. Ct. 269, 83 L. Ed. 2d 205 

(1984). "A defendant does not have a constitutional right to 

receive personal instruction from the t r i a l  judge on courtroom 

procedure. N o r  does the Constitution require judges to take over 

chores for a pro se defendant that would normally be attended to 

by trained counsel as a matter of course. Faretta recognized as 

, 4 6 5  U. S. 168, 104 S. Ct. 944, 79 L. much." McRasue v. Wiucrins 

Ed. 2d 122 (1984). Unfortunately, in many instances that is 

exactly what trial judges presiding over pro se defendants end up 

doing - constantly coddling and giving in to intellectually 

incompetent pro se defendants. A trial judge naturally feels 

somewhat protective of a defendant who lacks the minimum 

intellectual capacity to conduct his defense. The judge then 

0 

I .  

bends over backwards to ensure the defendant gets a fair trial, 

unfortunately at the expense of the State's right to a fair 

trial. An overprotective judge w h o  refuses to allow a defendant 

to jeopardize his own defense often gets reversed, causing 

needless expense to the taxpayers f o r  a second trial. United 

s ta tes  v, McDowelL, 814 F.2d 245 (6th Cir. 1987) * 

Moreover, the prosecutor is not an ordinary litigant - he is 

charged with t he  duty of insuring that justice is achieved in 

every criminal trial. m e t t a ,  422 U. S. at 839-840, 95 S. Ct. 
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at 2543 (J. Burger, dissenting). That goal is ill-served, and 

the integrity of and public confidence in the system are 

undermined, when an easy conviction is obtained due to the 

defendant‘s lack of mental competence to conduct his own defense. 

Pick-, 292 N.W.2d at 611. 

“[Tlhe determination which the trial court is required to 

make must necessarily rest to a large extent upon the judgment 

and experience of the trial judge and his [or her] own 

observation of the defendant. F o r  this reason, the trial court 

must be given sufficient latitude to exercise its discretion in 

such a way as to insure that substantial justice will result.” 

W c k e u ,  292 N.W.2d at 611. The trial court in the instant case 

determined that Appellee’s right to a fair trial would have been 

jeopardized if he had been permitted to represent himself. As 

demonstrated supra,  there was nothing wrong with the test applied 

by the trial court, and there has been no showing of an abuse in 

discretion in that regard. 
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CONCLUSION 

Based upon t h e  foregoing reasons, arguments, and citations 

to authority, Appellant requests that this Honorable Court vacate 

t h e  opinion of the Second District Court of Appeal in Bowen v. 

State, 21 Fla. L. Weekly D1311 (Fla. 2d DCA May 29, 1996) and 

reinstate the conviction and sentence against Appellee. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

ROBERT J. KfCAUSS 
Sr. Assistant Attorney General 
Chief of Criminal Law, Tampa 
Florida Bar No. 0238538 

Assistant Attorney General 
Florida Bar No. 983391 
Westwood Center, Suite 700 
2002 North Lois Avenue 
Tampa, Florida 33607-2366 
(813) 873-4739 
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I HEREBY CERTIFY t h a t  a t r u e  and correct copy of t h e  

foregoing has been furnished by U.S. regular mail to Jimmy Dell 

B o w e n ,  pro s e ,  DC #856243, Sumter Correctional Institution, P o s t  

Office Box 667, Bushnell, FL 33513 on this 1 1  day of 

September, 1996. 
/ 
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EN BANC 

FRANK, Judge. 

Jimmy Dell Bowen, convicted of second degree murder 

w i t h  a firearm, attempted f i r s t  degree murder, and carrying a 

concealed weapon, has appealed on several grounds. W e  reverse 

because the t r i a l  court denied Bowen’s request t o  represent 

himself, a r i g h t  conferred by the Sixth Amendment t o  the 



C ns ti t u  ion of the U n i t e d  States. Faretta v. Ca LLarnia, 422 

.a U . S .  8 0 6 ,  9 5  S. Ct. 2525 ,  45  L. Ed. 2d 562 (1975). 

The record discloses tha t  Bowen informed the t r i a l  

court of his conflict and dissatisfaction w i t h  the  public 

defender's office. His complaints were essentially expressions 

of general unhappiness with the  attorney assigned t o  r e p r e s e n t  

him and Bowen stated that he preferred to r e p r e s e n t  himself. T h e  

t r i a l  court questioned him t o  ascertain whether he was knowingly 

and intelligently waiving his r i g h t  to counsel. Thus, t he  trial 

court inquired into h i s  education and experience in criminal 

proceedings .  I t  elicited tha t  he had graduated  from high school 

and had worked i n  a law library in a s t a t e  p r i s o n  f o r  two years, 

and had represented himself in two  criminal proceedings. The 

trial court, however, concluded tha t  Bowen w a s  n o t  "competentii to 

represent himself: 

H e  has n o t  had a charge of this nature that 
carries a minimum mandatory p e n a l t y  of 
twenty-five years i n  the F lo r ida  State  
Prison, which he didn't even know. 

He's had t w o  forays in the legal system 
representing h i m s e l f ,  one of which apparently 
he wound up in the  Illinois State Prison. 

The other one I personally have to check the 
records to find o u t .  You know, he claims 
that he got o f f  t ha t  case, but I don't think 
h e ' s  competent, based on his high school 
diploma, to represent himself in a case of 
t h i s  nature. 

The trial court properly undertook its Falrptta f u n c t i o n  but it 

improperly denied Bowen self-representation because of its belief a 
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that he was not competent to provide  his own defense .  

Notwithstanding that the t r i a l  court did n o t  express a basis f o r  

its determination that Bowen was not to fulfill s e l f -  

representation, there is no doubt that it focused exclusively 

upon whether Bowen could provide himself with a substantively 

qualitative defense - a fair t r i a l .  

"The 'competent' language in Faretta is directed at the 

'knowing and voluntary' nature of the defendant's choice, not at 

the  ability of the  defendant to mount a successful defense." 

Peters v, Gunn, 33 F. 3d 1190, 1192 (9th Cir. 1994). See also 

United States v. McKinley , 58 F. 3d 1475 (10th Cir. 1995). T h e  

trial court's error derived from its failure to recognize the 

controlling distinction between Bowen's technical competency to 

self -represent and his competence to understand the llsignificance 

and consequences of [ h i s ]  decision. . . . etta v. Far 

Q l i f o r n i a .  suBra, 4 2 2  U.S., a t  835 ,  9 5  S.Ct. at 2541." God ineq 

v. Moran, - U . S .  -, 113 S .  Ct. 2680, 2687, n. 12, 1 2 5  L .  Ed. 

0 

2d 321 (1993). "Indeed, the  Supreme Court's decision in Godine Z 

explicitly forbids any attempt to measure a defendant's 

competency to waive the  right to counsel by evaluating his 

ability to represent himself." United S t a t e s  v. Arlt, 41 F. 3d 

516, 518 (9th Cir. 1994). In sum, the conclusion reached by the 

trial court cannot survive the Faretta strictures. 

The trial court may not force a lawyer upon the 

defendant ,  "It is t he  defendant . . . who must be free a 
-3 



personally to decide whether in his particular case counsel is to 

his advantage. A n d  although he may conduct his own defense 

ultimately t o  his own detriment, his choice must be honored ou t  

of 'that respect for t h e  individual which is t h e  lifeblood of the 

law."' Faretta, 422 U.S. a t  8 3 4  (quo t ing  Illinois v .  Allen, 397 

U . S .  337, 3 5 0 - 5 1 ,  9 0  S. C t .  1057 ,  1064, 2 5  L. Ed. 2d 353 

(Brennan, J., concurring)). Here, the trial court followed the 

pa th  our courts created when pre-Faretta jurisprudence was 

imported into our  post-mretta decisions. It is beyond question 

from t he  record before us that Bowen waived h i s  right to counsel 

voluntarily and intelligently. He was educated, competent, and 

uncocrced. Once the trial cour t  determined that he had made an 

uncoerced election, and he had been informed of t h e  perils of 

self-representation, Bowen had a Sixth Amendment right to proceed 

without counsel. Faretta. Thus, today w e  must recede from that 

line of cases infected by our  earlier, b u t  now er roneous ,  

pe rcep t ion  of t h e  right t o  self-representation. Concern with the 

ability of a self-representing defendant to conduct a "fair 

trial" plays no part in the Sixth Amendment right t o  s e l f -  

representation. 

In Cagnetta v. S t a t e  , 2 0 4  S o .  2d 913 (Fla. 4th DCA 

1 9 6 7 ) ,  revld rn o t h e r  mounds, 216 S o .  2d 749  (Fla. 19681 ,  cert. 

denied, 3 9 4  U.S. 1008, 8 9  S. Ct. 1610, 22 L. Ed. 2d 787  (19691, 

the Fourth District considered, pre-Faretta, the 

constitutionality of the d e n i a l  of a defendant's motion to e 
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conduct his own defense, and followed the precedent from federal 

and Florida courts holding that to force counsel upon the accused 

would infringe upon constitutional rights. The Came t t a  court 

concluded: 

[ T l h i s  court holds to the general rule that 
in the  absence of unusua l  circumstances an 
accused who is mentally competent and sui 
juris has the  right to conduct his own 
d e f e n s e  without t h e  aid of counsel. 

204  So. 2d at 917 (emphasis supplied). The Fourth District, 

however, enumerated the LLunusual circumstances" to be considered: 

whether the accused by reason of age, mental 
derangement, lack of knowledge, or education, 
or inexperience in c r i m i n a l  procedure would 
be deprived of a fair t r i a l  if allowed to 
conduct his own defense ,  o r  in any case, 
where the complexity of the crime was such 
that i n  the interest of justice legal 
representation was necessary. The right of 
an accused to represent himself without 
assistance of counsel is not so a b s o l u t e  that 
it must be recognized when to do so would 
jeopardize a fair trial on the issues. 

204  S o .  2d at 9 1 8 .  

In Robinson v .  S t a t e ,  368 So. 2d 6 7 4  (Fla. 1st DCA 

1 9 7 9 ) ,  the First District followed Faretta in requiring the trial 

court to inquire whether the defendant was making a knowing, 

intelligent, and voluntary decision. The First District, citing 

w e t t a ,  emphasized t he  special circumstance of deprivation of a 

fair trial, even though that specific inquiry is not a part of 

the Faretta standards in assessing Lhe right of s e l f -  

representation. Our court subsequently in U i a r n s  v. S t a t e  , 427 

So. 2d 7 6 8  (Fla. 2d DCA 19831, relied upon both m s  etta and 

-5 



Robinson f o r  the  Itspecial  circumstanccs" test, and then in 

Matthews v, State, 584 So. 2d 1 1 0 5  (Fla. 2 d  DCA 1991), we 

perpetuated the necessity for a more stringent examination of the 
0 

defendant by referring to Williams. Most recently, in Jones v. 

state, 658 S o .  2d 1 2 2  (Fla. 2d D C R  1 9 9 5 1 ,  the specially 

concurring opinion identified those circumstances that trial 

courts could follow in resolving self-representation issues, 

including the considerations s e t  f o r t h  in Matthews and William$. 

We emphasize, without reservation, that we do n o t  

intend to suggest that the trial c o u r t  should not delve into 

t h o s e  matters that have been labelled "special circumstances." 

In f ac t ,  Faretta requires that the defendant's age, education, 

menta l  s t a t u s ,  and experience with criminal proceedings be 

0 subjects of i n q u i r y .  % Tavlor v. S t a t e ,  605 So. 2d 958 (Fla. 

2d DCA 1992). Those f a c t o r s ,  however, bear exclusively on 

whether the de fendant has made a knowincr and i n t e l l i s m t  waiver 

and not whethcr the defendant's ~ P S D O  nses would indicate exmsure 

to an unfair trial. F l o r i d a  Rule  of Criminal Procedure 

3.111(d) (3) specifically l i s t s  the factors i n  its implementation 

of the Faretta decision. % s t a t e  v, Younq, 6 2 6  So. 2d 655  

(Fla. 1993); FitzDatrick v. Wainwrimht, 800 F. 2d 1057 (11th Cir. 

1986). In short, once the trial court has reached a 

determination that the defendant's self-representation decision 

meets t he  Faretta standards, the Sixth Amendment right may n o t  be 

subord ina ted  t o  anticipated pragmatic concerns associated with e 
-6 



the convenient operation of the courtroom, delay in the process 

and the maintenance of the customary flow of courtroom events. 

Obviously, if courtroom environment reaches the point where it 

becomes insufferable, the  assistance of counsel can be imposed 

upon the self-represented defendant. 

We are quick to acknowledge at this juncture in our 

review process  that  more often than not the criminal defendant 

will n o t  possess the skill to conduct a trial as neatly and 

competently as appointed counsel. In McKaskle v. Wicrcrins, 465 

u . S .  168, 104 S .  Ct. 9 4 4 ,  7 9  L. Ed. 2d  122 ( 1 9 8 4 ) ,  the Supreme 

Court commented in dicta that Faretta "held t ha t  an accused has a 

Sixth Amendment right to conduct h i s  own defense, provided only 

that he knowingly and intelligently forgoes his right to counsel 

and that he is able and willing to abide  by rules of procedure 

and courtroom protocol. Irl 104 S. Ct. at 948. We, no differently 

than the United States Court of Appeals f o r  the Ninth Circuit, 

Itmerely interpret McKaskle as permitting denials of the Farett a 

right t o  an accused who is unable to abide by rules o f  courtroom 

procedure, just as the right m a y  b e  denied to those who are 

0 

The Supreme Court's reference i n  McKaskle to a 
defendant's compliance with "rules of procedure and courtroom 
protocol" seems n o t  to fit the resolution of the central question 
in McKaskle, i.e., whether the defendant's Sixth Amendment right 
was offended by h i s  standby counsel's "uninvited comments." 
Indeed, the Supreme Court's focus in McKasklP centered on the  
question, which it answered in the negative, whether the 
defendant's status as one representing himself was undermined by 
the assisting attorney's involvement. 
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1 illing s o  t o  do . "  3 va4E E - , 9 2 4  F. 2d 1459, 1 4 6 6  

(I) (9th C i r .  1 9 9 0 ) ,  cert. denied, 501 U.S. 1255, 111 S.  Ct. 2900, 

115 L. E d .  2d 1064 (1991) . l  we do not perceive McKaskle to mean 

that the Supreme Court has expanded the  elemental Faretta concept 

to include the notion of "able and willing to abide by ru l e s  of 

procedure and courtroom protocolll as additional standards 

governing a trial court's implementation of the  Sixth Amendment's 

right of self-representation, Moseovcr, w e  are not reluctant to 

note that a defendant's self-representation may cause anxious 

moments in the preservation of established procedures and 

p r o t o c o l .  Honoring the constitutional right of s e l f -  

representation, however, does not diminish the t r i a l  court's 

authority or power to control the courtroom. "AS governor of the 

trial, the trial judge must have the authority necessary to 

ensure the orderly and expeditious progress of the proceedings. 

H i s  directives in exercise of this authority must be obeyed; 

otherwise the clear result would be courtroom chaos. Wholly 

arbitrary limits on argument will, if prejudicial, merit reversal 

of the substantive case, but that hardly can excuse open defiance 

of the court Is commands. TJnit Pd S t a t e s  v. Sea le, 461 F. 2d 345, 

3 7 1  (7th Cir. 1972). We find nothing in McKas kle's reference to 

"rules of procedure and courtroom protocol" to suggest that 

disruptive or offensive behavior cannot be regulated through 

Savage suffered a severe speech impediment rendering him 
@ unable to articulate his own defense. 
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I .  

customary judicial authority i n  the circumstance where a 

defendant is providing self-representation. The Sixth Amendment 

right does not l icense courtroom misconduct. 

We find at least oblique support f o r  our decision today 

from cases originating in the Florida Supreme Court. First, we 

recognize that the United States Court of Appeals f o r  the  

Eleventh Circuit has noted the  e r r o r  of the Came t t a  holding and 

has rejected what the s t a t e  had argued w a s  the "well established 

rule" t h a t  t he  right of a defendant to represent himself depended 

upon the  trial court's determination as to whether or not he has 

the requisite skills to represent himself effectively. 0 razio v. 

Duaacr, 876 F. 2d 1508 (11th Cir. 1989). That court was 

convinced that the Florida Supreme Court, which had not 

thoroughly reached this issue following Faretta, would not adhere 

to a r u l e  that was in conflict with a decision of the United 

S t a t e s  Supreme Court. 

In fact, prior to our Matthews decision, the Florida 

Supreme Court observed that the  trial court had "conducted an 

appropr i a t e  inquiry to satisfy itself that defendant was 

competent to exercise his right to self-representation and was 

determined to do so. . , . The record affirmatively shows that 

defendant was literate, competent, and understanding, that he was 

voluntarily exercising h i s  informed free will, and that the court 

made i t  explicitly clear that it thought defendant was making a 

mistake i n  refusing to accept the appointment of counsel." Jones 

- 9  



v. State, 449 So. 2d 253, 257 (Fla.), cert. denied ,  4 6 9  U.S. 893 ,  

105 S .  Ct. 269, 83 L. Ed. 2 d  205 ( 1 9 8 4 ) .  This language mirrors 

the Faretta holding and certainly indicates t h a t  our supreme 

court is n o t  inclined to restrict unduly the accused's sight of 

self-representation. 

0 

Although our supreme court acknowledged CEirZg ett3 with 

approval in Johns ton v. S t a t e  , 497 So. 2d 863 (Fla. 1 9 8 6 1 ,  C e r t .  

cliaiedl - U.S. -, 115 S. Ct. 1262, 131 L. Ed. 2d 141 (1995), 

and in S m i t h  v .  S t a t e ,  407 So. 2d 8 9 4  (Fla. 19811, cert. denied, 

456 U.S. 984, 1 0 2  S .  Ct. 2 2 6 0 ,  7 2  L. Ed. 2d 864 ( 1 9 8 2 1 ,  in each 

instance C a m  etta was relied upon simply to undergird the 

proposition that a mentally competent defendant has the  right to 

conduct his own defense without counsel. When analyzing the 

waiver criteria, however, the c o u r t  in 3rnith looked to the 

Faretta standard rather than t o  C a m e  tta's "special 

circumstances" test. In Johnston, the court concluded that the 

circumstance of the defendant's mental condition rendered his 

waiver of counsel neither knowing nor intelligent and that the 

trial court had applied Faretta prope r ly  to the situation b e f o r e  

i t .  

@ 

We do n o t  gainsay that recession from the "fair t r ia l "  

standard may create a potential f o r  less than perfect trials, but 

our decision today is meant to bring our court in line w i t h  the 

spirit of Ure t t a  and t o  prevent an overly restrictive exercise 

of the constitutional right to self-representation. The 

@ 
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incipient possibility for the  abuse of discretion by trial courts 

in denying self-representation in order to secure more orderly 

trials is seal and is reflected to some degree in the case before 

us. Nonetheless, we must recede from Williams v, State , 427 So. 

2d 768 (Fla. 2d DCA 1983), and Matthews v. S t a t P  , 584 So. 2d 1105 

(Fla. 2d DCA 1991), to the extent that these opin ions  e n g r a f t  a 

"fair Lrialll standard upon the  Faretta t e s t ,  and we disapprove 

steps four through s i x  of the Faretta inquiry in u, 
658 So. 2d 122  (Fla. 2d DCA 1995) (Al t enbemd,  J., specially 

concurring), which relied upon Williams and Matthews. 

The orde r  denying Bowen's motion to represent himself 

is reversed and this mattes is remanded for a new t r i a l  

consistent with Bowen's right presc r ibed  in Faretta. 

We certify the  following questionhs one of great 
!\> 

public importance: 

ONCE A TRIAL COURT HAS DETERMINED THAT A 
DEFENDWTT HAS KNOWINGLY AND INTELLIGENTLY 
WAIVED HIS OR HER RIGHT TO COUNSEL, MAY THAT 
COURT NONETHELESS REQUIRE THE DEFENDANT TO BE 
REPRESENTED BY COUNSEL BECAUSE OF CONCERN 
THAT THE DEFENDANT MIGHT BE DEPRIVED OF A 
FAIR TRIAL IF TRIED WITHOUT SUCH 
REPRESENTATION? 

DANAHY, PARKER, PATTERSON, ALTENBERMI, BLUE, LAZZARA, FULMER and 
QUINCE, JJ., Concur. 

SCHOONOVER, J., Concurs in par t  and dissents i n  part with opinion 
in which THREADGILL, C.J., and RYDER, CAMPBELL, and WE-IATLEY, JJ., 
Concur. 
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SCHOONOVER, Judge, Concurring in p a r t  and dissenting in part. 

Contrary to the majority's holding that the t r i a l  court 

properly undertook its Faretta function b u t  then improperly 

denied the appellant his implicit Sixth Amendment right to 

represent himself, I would hold that the record does n o t  indicate 

that the appellant waived his explicit Sixth Amendment right to 

counsel, or that he clearly and unequivocally requested his 

implicit Sixth Amendment right to represent himself. 

Because there was not an adequate i nqu i ry  to determine 

which right the appellant wanted to exercise and which right he 

wanted to waive, it is n o t  possible to determine whether the 

waiver or the exercise of either r i g h t  was valid. I, 

accordingly, agree with that portion of the majority decision 

which reverses and remands f o r  a new trial. 

Although I agree that the appellant is entitled to a 

new trial, I do not agree (1) that the factual basis and 

statement of the case used to support the majority opinion is 

complete, or correct, ( 2 )  that even if we assume the appellant 

clearly and unequivocally requested to represent himself, that 

the  court conducted a proper Faretta inquiry and then erred by 

no t  allowing the appellant to represent himself, ( 3 )  that the 

appellant was attempting to exercise his right, under the United 

S t a t e s  and Florida Constitutions, to represent himself and waive 

his right to representation, ( 4 )  that in determining that the 

appellant was no t  competent to represent himself the trial court 
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tlfocused exclusively upon whether Bowen could provide himself 

with a substantively qualitative defense - a fair trial," or (5) 

that it is necessary, or c o r r e c t ,  t o  proceed en banc t o  

disapprove of pas t s  of a concurring opinion that has no 

precedential value or recede from other decisions that do n o t  

properly control the disposition of this case. 

0 

Trial Court Proceedings 

The appellant, Jimmy Dell Bowen, also known as 

Cornelius P. Baker, was charged with f i r s t  degree murder, 

attempted first degree murder, and carrying a concealed weapon as 

the result of an incident which occurred outside of a bar in 

Hillsborough County, Florida. According t o  testimony presented 

during the appellant's trial, the appellant, the murder victim, 

the victim of the attempted murder, and others were drinking 

inside of the bar when the appellant and the victim of the  

attempted murder began arguing. Although the  evidence is 

conflicting, the argument centered around cock fighting and dog 

fighting. The argument escalated to the p o i n t  that the t w o  of 

them, followed by the murder victim and o thers ,  went outs ide  the 

bar. A shortr. time later the appellant shot the t w o  victims. 

One of the victims died and the other recovered. When the 

appellant was arrested he had a weapon on his person and was, 

a 

therefore, in addition to being charged w i t h  first degree murder 

and attempted first degree murder, charged with carrying a 

concealed weapon. 

Q 
-13- 



Several months a f t e r  the appellant was arrested, he 

0 filed a written motion requesting the court to allow the public 

defender to withdraw (a copy is attached hereto). The motion 

alleged that cer ta in  irreconcilable conflicts existed between the 

appellant and his counsel. It a l s o  alleged that  the public 

defender was understaffed and overburdened with cases to the 

extent that said office had become incompetent in his case. 

A t  the hearing on this motion, the court, before 

hearing any testimony or argument on the motion, told the 

appellant: "The choices are, I've appointed Mr. Lopez who has 

extensive experience in capital cases. You have that choice, or, 

you can represent yourself." After the appellant told the court 

that he would have to represent himself rather than agreeing to 

go to trial with the public defender's office, the court asked 

the appellant to detail his educational experience. The 

appellant testified that he believed that he graduated from high 

school in 1955 and that he worked in a prison law library for t w o  

years. He also testified that he had been allowed to represent 

himself in the past. The trial judge then asked the appellant's 

attorney to give his educational background and then supplemented 

the attorney's answers by asking several leading questions 

setting forth the attorney's experience and reminding h i m  that he 

had at one time been her supervisor. The penalty for the murder 

charge, but no t  the other charges, was discussed with the 

appellant and the trial judge then told h i m  that she did not 

0 
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think he should represent himself and advised him of various 

problems with attempting to do s o .  The court then had the 

attorney explain what he had done up to that point in the case. 

After the s t a t e  and t he  appellant had no th ing  to add, the  court 

s t a t e d  that it was going to deny the motion because, "based upon 

my inquiry. I don't think Mr. Bowen is competent to represent 

h i m s e l f . I t  The court made no i n q u i r y  concerning the first ground 

set forth in the appellant's motion, i . e .  that a conflict of 

interest existed. 

The matter proceeded to a jury trial and at the close 

of the s t a t e ' s  case in chief, the appellant orally moved t o  

terminate the services of his attorney on the grounds of 

incompetency. Although his attorney concurred in the motion, the 

court denied it. During argument on the motion, the following 

questions were asked by the appellant's own attorney: 
0 

MR. LOPEZ: Do you want to conduct your 
own defense? 

THE DEFENDANT: No. 

MR. LOPEZ: Are you certain of that? 

THE DEFENDANT: No. I just want 
someone to conduct it properly. 

The next  day, with the court's permission, the 

appellant filed two written motions (copies  are attached hereto). 

The f i r s t  motion was a request to represent himself in presenting 

the second motion which was entitled "MOTION FOR APPOINTMENT OF 

COUNSEL OTHER THAN PUBLIC DEFENDER. The four page motion m 
-15- 



concluded by contending that the public defender could not 

provide adequate representation due to case overload, conflict of 

interest, compromise of ethics, and abandonment of loyalty to the 

appellant. The appellant once again did not ask to represent 

himself but requested the court to appoint counsel other than the 

public defender. The trial court made no inquiry and refused to 

grant the motion. After the presentation of the appellant's 

evidence, he once again requested that another attorney be 

appointed. Without an adequate inquiry the  court denied the 

motion. A request to make his own closing argument was made by 

the  appellant but later withdrawn. 

The jury found the appellant guilty of the lesser 

included offense of second degree murder with a firearm on count 

I of the indictment and guilty as charged on the remaining 

counts. After the appellant was adjudicated guilty and 

sentenced, he filed a timely notice of appeal. 

Adequacy Of The Faretta Inquiry 

If I assume, as the majority has, that  the appellant 

clearly and unequivocally sought permission to represent himself, 

I believe that the trial court's Faretta inquiry was inadequate 

and not sound support for a finding that the  appellant made a 
knowing and intelligent waiver of his right to counsel. 3 

3 T h e  majority opinion only refers t o  one motion and one 
hearing. This portion of the concurring opinion will, 
accordingly, only refer to that motion and that hearing and not 
the several other motions tha t  are reflected in the record. They 
will be discussed later. 
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According to the majority opinion, the trial court 

properly under took  its Farptta function by inquiring i n t o  the 

appellant's education and experience in criminal proceedings, and 

elicited that  he had graduated from high school, had worked in a 

law library in a state prison f o r  two years, and had represented 

himself i n  two criminal proceedings. Based upon the trial 

court's i nqu i ry ,  the majority concludes that [ i l  t is beyond 

question from the record before us that Bowen waived his right to 

counsel voluntarily and intelligently. He was educated, 

competent, and uncoerced." I do not agree. 

In Farecta v. Ca lifornia, 422  U . S .  8 0 6 ,  9 5  S .  Ct. 2 5 2 5 ,  

45 L. Ed. 2d 5 6 2  (1975), the United States Supreme Court held 

that when an accused elects t o  represent himself he relinquishes 

many of the traditional benefits associated with the right to 

counsel and, therefore, in order to represent himself he must 

knowingly and intelligently forego those relinquished benefits. 

In Faretta, the court found that the record affirmatively showed 

that Faretta was literate, competent, and understanding and, 

therefore, that he was improperly denied his constitutional right 

to conduc t  his own defense. The record in the Faretta case is 

not before us and, accordingly, it cannot be determined what that 

record reflected. In this case, however, the record is before 

us, and as mentioned above, I do n o t  believe an adequate i nqu i ry  

was made to determine that the appellant was not competent to 

represent himself. F u r t h e r ,  the record does no t  support the 
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majority's holding that he should have been allowed t o  represent 

0 himself. 

In Johnston v. Sta te ,  497 So. 2d 863 (Fla. 19861, our  

supreme c o u r t  citing both S t a t e  v. C a m  etta, 216 So. 2d 749 (Fla. 

19681, cer t .  denied,  394 U . S .  1008, 89 S .  Ct. 1610, 22 L. Ed. 2d 

787  (19691, and Florida Rule of Criminal Procedure 3.111(d)(3), 

held tha t  a defendant's right to self-representation is not 

absolute and he will not be allowed to waive his right t o  counsel 

if he is unable to make an intelligent and understanding choice 

because of, among other t h i n g s ,  his mental condition. The 

Johnston court said f u r t h e r  that  in determining whether a 

defendant has knowingly and intelligently waived his right to 

counsel, a trial cour t  should inquire into, among o the r  things, 

the defendant's age, mental status, and lack of knowledge and 

experience in criminal proceedings. The court in m n s t o n  said: 

I IClear ly ,  the trial court was correct in concluding that Johnston 

would n o t  receive a fair trial without assistance of counsel." 

Johns t o n  , 497  So. 2d at 868. Rule 3.111(d)  ( 3 )  provides: "NO 

waiver shall be accepted if it appears that the defendant is 

unable to make an intelligent and understanding choice because of 

a mental condition, age, education, experience, the nature or 

complexity of the case, or other factors." 

0 

In this case, the court asked the appellant when he 

graduated from high school, about his legal research while in 

prison in another state, and about the two times he evidently a 
-18- 



represented himself. The court then discussed the  penalty f o r  

one of the charges against the appellant and told him that if he 

represented himself he w o u l d  have to comply with the rules and 

that  the court could not help him. The trial judge also told him 

that  she d i d  not  think he should represent himself. 

The court did n o t  advise the appellant of the penalties 

involved in all of the charges placed against him, did n o t  ask 

him if he had any mental problems or if he had been hospitalized 

or treated for a rental illness, if he was married, had any 

children, what he did for a living at the time of his arrest  and 

at other times throughout his l i f e ,  how much of his life had been 

s p e n t  in prison and for what, if he used drugs or alcohol to 

excess, if he had any physical disabilities such as loss of 

hearing, and did not question him enough to ascertain if his 

experience resulted in his having any knowledge that would assist 

him in representing himself. The court also did n o t  discuss with 

the appellant the  complexity of the case or any defenses or 

ascer ta in  if he had been threa tened  or coerced in any way. 

Tomes V. U.S. I 3 7 1  F.2d 930 (4th Cir. 19661, cert denied I 3 87 

U . S .  947, 87 S. Ct. 2083,  18 L. Ed. 2d 1335 (1967). This inquiry 

was inadequate. Jones v. S t a t e  I 5 8 4  So. 2d 120 (Fla. 4th DCA 

1991); Haves v. S t a t e ,  566 So. 2d 340 (Fla. 2d DCA 1990). a 

&g 

Crvs t a  1 v, S t a t e  , 616 So. 2d 150 (Fla. 1st DCA 1993); Tavlor V. 

s ta te ,  605 So. 2d 9 5 8  (Fla. 2d DCA 1 9 9 2 ) ;  EErkins v. s t a t e  / 585  
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SO. 2d 3 9 0  (Fla. 1st DCA 1991). See also S t a t e  v. Younq, 626  So. 

a 2d 655 (Fla. 1 9 9 3 ) .  

The Appellant Did Not Attempt To Represent Himself 

The  discussion above concerning the adequacy of the 

trial court's Faretta i n q u i r y  is based upon the assumption that 

the appellant was attempting to represent himself. If an accused 

requests the right to represent himself, a Faret ta inquiry is 

necessary to determine if he has waived his explicit right to t he  

assistance of counsel. Faretta . In this case, however, I would 

find that the appellant was not attempting to waive that right 

bu t  was instead attempting to exercise his right to the 

assistance of counsel. 

There is nothing in the record to establish that the 

appellant expressly rejected all assistance of counsel and 

clearly and unequivocally requested to represent himself. The 

record ref lects  that throughout the proceedings the appellant was 

attempting to exercise his right to counsel, jus t  not the  counsel 

provided to him. The appellant's pro se motion seeking to allow 

the  public defender's office to withdraw was based upon the 

grounds that an irreconcilable conflict of interest had arisen 

between the appellant and his counsel and that the  public 

defender's o f f i c e  was incompetent. The appellant did n o t  ask to 

represent himself. At the  hearing on this motion, before 

considering the grounds s e t  forth in the motion, the trial court 

commenced the hearing by stating: !'The choices are, I've 
0 
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appointed Mr. Lopez who has extensive experience in capital 

0 cases. You have that choice, or, you can represent yourself. If 

you decide to represent yourself I need to make further inquiry 

as far as your educational background, so it's up t o  you." The 

court continued by stating: "DO you want me to hear the Motion 

to Withdraw at this point? And then 1'11 need t o  make i nqu i ry  as 

far as your representation of yourself.Ii In response to the 

choices given him, the appellant stated: IIWell, I'm no t  going to 

trial with'the Public Defender's O f f i c e .  I'll have t o  represent 

myself." The court then made the  inadequate inquiry referred to 

above, questioned the appellant's attorney concerning his 

competency, and denied the motion. The court never questioned 

the appellant concerning the alleged conflict of interest and 

never ru led  that the lack of a conflict had been established. 0 
As mentioned above, at the close of the state's case in 

chief, the appellant, once again, orally moved to terminate the 

services of his attorney on the grounds of incompetency. The 

appellant informed the  court that he did not want to conduct his 

own defense and just wanted someone t o  conduct it properly. 

Although his attorney concurred in the  motion, the court denied 

it. 

The next day the appellant filed t h e  written motions 

which are attached hereto. The f i r s t  motion was a request to 

represent himself in presenting the attached motion f o r  

appointment of counsel other than the public defender, The four 

0 
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request to discharge. If incompetency of counsel is assigned as 

the reason, or one of the reasons ,  as i n  this case, the court 

should make a sufficient inquiry of the defendant t o  determine if 

the defendant is receiving effective assistance. Nelson. (Even 

if incompetency of counsel is not one of the reasons, the court 

must still consider the reason given.) If the court determines 

that there are reasonable grounds f o r  the accused's complaint, 

counsel should be discharged and a new one appointed. If no 

basis for a findirq of ineffectiveness i s  made, the court should 

so s t a t e  and advise the defendant  that if he discharges his 

counsel the state may not thereafter be required to appoint a 

substitute. If the accused continues to demand a dismissal, the 

court, subject t o  the requirements of Faretta, , may require the 

defendant to proceed to t r i a l  without representation by court 

appointed counsel. N e l s w .  

In this case, the appellant was told before the court 

even considered the motion that it was either the  public defender 

or no one. This was error. Additionally, the t r i a l  court did 

not ask the appellant to be more specific as to the reasons f o r  

his claim and completely ignored the  c l a i m  of conflict of 

interest. Without an adequate inquiry to determine whether there 

existed a conflict of interest which would prohibit the public 

defender's office from proceeding, the court could not properly 

inform the appellant that he was electing to represent himself 

and proceed to a Faretta inquiry. Nelson. 
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Although it is n o t  necessary f o r  the disposition of 

this case, it should be noted t h a t  a f t e r  the first motion was 

filed and heard, the court never conducted Nelson or FarPtt-q 

inquiries when the  subsequent oral and written motions seeking to 

have the public defender's office discharged were filed. The 

second written motion was more detailed and accordingly required 

a more detailed Nelson inquiry than was needed in connection with 

the f i r s t  motion which was the only motion considered by the 

ma j o r i  ty . 

Focus Of Inquiry 

The majority opinion states: "Notwithstanding that the 

trial court did n o t  express a basis for its determination that 

Bowen was not: 'competent' to fulfill self-representation, there 

is no doubt that it focused exclusively upon whether Bowen could 

provide himself with a substantively qualitative defense - a fair 

trial.!' 

en banc and then recede from established law and conflict with 

the supreme court and o t h e r  districts. I do no t  agree, however, 

that we should, based upon an inadequate inquiry wherein the 

court limited its questions to education and then found the 

appellant incompetent, look into the court's mind and determine 

without doubt that the  trial court focused exclusively on whether 

or not the appellant could provide himself a fair trial. Since 

the conclusion reached by the majority is based upon an inference 

This conclusion is necessary if we are going to proceed 

and is not necessary t o  the disposition of the case, I would no t  a 
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make it.. I would instead save for ano the r  day t h e  question of 

t h e  limits of a citizen's Sixth Amendment rights and order a new 

trial for the  reasons discussed above. 

En Banc Consideration 

Since this case may, and should be ,  disposed of without 

considering the need to recede from p r i o r  holdings of this c o u r t ,  

it is not necessary to consider the matter en banc and I would 

n o t  do so at: this time. I also would not c e r t i f y  t h i s  question 

because the answer to i t  i s  no t  necessa ry  to dispose of t h i s  

matter. I f  we w e r e  prope r ly  considering this matter en banc, 1 

would hold that t h e  c u r r e n t  op in ions  of this court should no t  be 

receded from because they are correct and in accordance with the 

established law of the  United States Supreme Court, the Florida 

Supreme Court, and o t h e r  district courts of appeal. McKaskle 

v. Wiuains, 465 U.S. 168, 104 S. Ct. 944, 79 L. Ed. 2d 122 

(1984) ; Johnston v. S t a t e  , 4 9 7  So. 2d 8 6 3  (Fla. 1986); m s  v .  

S t a t e ,  658 S o .  2d 1 2 2  (Fla. 2d DCA 1995); Mat.the ws v. S t a  , 5 8 4  

So. 2d 1105 (Fla. 2d DCA 1991); 9m i t h  v .  S t a t e  I 512 so. 2d 2 9 1  

(Fla. 1st DCA 1 9 8 7 ) ;  a s  v. S t a t e  , 449 So. 2d 950 (Fla. 2d 

DCA 1984); a t h  v, S t a t e  , 444 So. 2d 542 ( F l a .  1st DCA 1984); 

nn v. S t a t e  , 439 So. 2d 924  (Fla. 2d DCA 1983); W i l l i a m f i  V. 

S t a t e ,  427 So. 2d 768 (Fla. 2d DCA 1983); Robinson v. S t a t e  , 368 

So. 2d 674 (Fla. 1st DCA 1 9 7 9 ) ;  am etta v .  State , 2 0 4  So. 2d 9 1 3  

( F l a .  4 t h  DCA 1 9 6 7 1 ,  re  v'd on othpr arounds, 216 So. 2d 749 (Fla. 
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1968), cer t .  denied, 3 9 4  U.S. 1 0 0 8 ,  89 S. Ct. 1610, 22 L. Ed. 2d 

7 8 7  (1969). 

I, accordingly, concur in the result of the majority 

opin ion  only. 
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IN THE CIRCUIT COLTRT FOR THE THIRTENlX JUDICIAL CIRCUITQF FLQRICA IN PND FOR 

/ 
CASE N3. 93-1740 

DIVISION F 
Hm. SUSANSEXTON 

msTIoN FOR WITHDRFJJ OR TERlINATION OF -EL 
OF R E a R D  

a 'I0 'IHE MTENT THAT SAID OFFICE IS 

IS A CAPITAL OFFENSE. 

IN 'IHE INSTAM'CAUSE WHICH 



I N  THE C I R C U I T  COURT OF THE THIRTEENTH J U D I C I A L  CIRCUIT OF FLORIDA 
I N  AND FOR HILLSBOROUGH COUNTY FLORIDA 

STATE OF FLORIDA 

\I 

JIMMY DELL BOWEN 

CASE NO. 93-1740 

DTVISION- 

HON . 
MOTION TO PRROCEED PRO SE 

I 
I 

J U R I S D I C T I O N :  J U R I S D I C T I O N  IS  HEREBY INVOLKED THROUGH THE 

CONSTITUTION O F  THE STATE OF FLORIDA ART. I SEC. 16. "THAT IN 
ACCUSED HAS THE R I G H T  TO BE HEARD I N  PERSON,  BY COUNSEL, OR BOTH." 

COMES NOW , JIMMY DELL BOWEN, DEFENDANT PRO SE AND MOVES THIS 
HONORABLE COURT F O R * P E R Y I S S I O N  TO PROCEED PRO S E  IN THIS CAUSE 
WHICH IS ATTACHED HERETO. 

.- 
FILED 

RESPECTFULLY SUBMITTED 



IN THE CIRCUIT COURT FUR THE THIRTEENTH JUDICIAL CIRCUIT OF FLORIDA 

IN AND FOR HILLSBOROUGH COUNTY FLORIDA 

STATE OF FLORIDA 

V 
JIMMY DELL BOWEN 

CASE NO. 93 * 1740 - 
DIVISION 

HON 

MOTION FOR APPOINTMENT OF COUNSEL OTHER THAN PUBLIC DEFENDER 

COMES NOW JIMMY DELL BOWEN, DEFENDANT PRO SE, AND RESPECTFULLY 
REQUEST THIS COURT TO APPOINT COUNSEL OTHER THAN THE PUBLIC DEFENDER, 
AND IN SUPPORT THEREOF WOULC SHOW: 

I' 

(1) THAT THE PUBLIC DEFENDERS OFFICE,  IN THE INSTANT CASE, IS INADAQUENT 
TO THE EXTENT THAT DEFENDANTS SIXTH AMENDMENT RIGHTS HAVE BEEN VSOLATEL 

( 2 )  THAT THE PUBLIC DEFENDERS ASSISTANTS ARE OVERBURDENED WITH AN AVERAGE 
CASE LOAD OF SIXTEY CASES PER ATTORNEY, INCLUDING DEFENDANTS ATTORNEY 
WHO HAS FIVE MURDER CASES. WITH SUCH CASE LOAD I T  IS PHYSICALLY IMP- 
OSSIBLE FOR SAID ATTORNEY TO DEVOTE THE NECESSARY TIME TO PREPAIR AN 
ADAQUENT, INTELLEGENT DEFENSE IN THE INSTANT CASE, THEREBY PRECLUDING 

ANY SEMBELENCE OF "ADAQUENT COUNSEL" IN THIS MURDER CASE. 

I 

( 3 )  THAT THE PUBLIC DEFENDERS INVESTIGATORS, AT LEAST IN THE INSTANT CASE 
IS SO WOEFULLY INADAQUENT THAT HE COMPOUNDS THE INJUSTICE BY FAILURE TC 
ADAQUENTLY CONDUCT ANYTHING REMOTELY RESEMBELING AN INVESTIGATION BE_ 
cause ; 

( A )  IN SIX MONTHS, SAID INVESTIGATOR AND ATTORNEY HAS FAILED TO GET REPORTS 

THAT ARE CRUCIAL TO DEFENSE IN THIS CASE. 
( 8 )  THAT S A I D  INVESTIGATOR HAS CONTACTED ONLY TWO OF DEFENDANTS WITNESSES 

AND THEN, FAILED TO CARRY WITH HIM A PHOTO OF ALLEGED VICTIMS so 
WITNESSES COULD VERIFY IDENTIFICATION OF ALLEGED VfCTIMBr 



I 

TitAT SALL X I I G E L  PND OR INVESTIGATOR, IiLJMm m- 
VIEW AND OR DEPCsE WITNESSES FAMRABLE TO m, EVEN 

T W X H  THE DEFENDANT HAS INFORED SAID THAT SaUIE I€' 

NET OF S A I D  WITNESSES ARE TRANSIEEFTS AM) SUBJECT TO KWE 

W1TI.I FLOW OF EMpI%!LMENT AND FOREVER BE TO DUE 

XI CQUNSEL'S SIX*McNIw'S OF PF)IXRASTINATICN. 

THAT SAID =EL MANUEL LDPEZ, HAS FAILED 'ID INER'VIEW 

AND OR DEPOSE AS = T I E  WITNESSES 'E-E m m :  
RCDRIGUEZ AND WILLIE G A E I A ,  CO-WNUG OF tD3'S BAR, 1948 

EAST HIusBoE~JGH AVENUE. SAID BAR Is K N C ~ M  FORGAMBLEING 

LI3AN SHARKING AND RXKEIEERLNG &XIVITIEs. 

'MAT HIS APPOINTED -EL HAS CCMPRLWSED HIS ETHICS IN 

THIS CASE BECAUSE OF HIS FRIENDSHIP AND/OR m m I p N c E  OF 

ATYXIRNEY W I L L I E  GARCIA. 

DEEE"T, 
I 

DEFENDANT'S FEARS ARE BRsED a 
FICT THAT MANUEL UPEZ W A S  AND IS AWARE OF AN -1GATION 

OCNCERNLNG LDAN SHARKLNG AND RAcK€EERIK AT SAID BAR WHOSE 

CD-OWEIER IS A l T Q R "  WIUIE GARCIA. MI-. SAID -EL 

.- LOPEZ HAS FAILED 1NVEsTIGA"E THE WTENIW FOR DE- 

FENSE PuRposES, THAT ALLEGED VIClT-IS IN THIS CAUSE WERE 

"ENFOKERS OR COLL,EcMRS" IN THE LDAN SHARKLpjG RCERPRISE 

THAT W A S  AND IS CONWCI'ED AT LED'S BAR, 1948 EAST H I L L S -  

. BoRcuc31 AVE. ,  OWNED BY A T I D M  WILLIE W l A  AM) LEN0 

RDDRIGLEZ . 
IN OSBOIWE: vs SHILLINGER, 861 F,2d 612 ( l o t h  CIR. 1988) THE 

COURT HELD THAT "ZNADECUATE PREPARATICN OF DE-E AND 

FAILURE TO INVESTIGATE U E I E R  POTENTIAL DEFENSES INEE'FECTIVE 

ASSISTANCE OF C c u N s a " .  Id 627 * 

(F) WHEN AN m A L  CQNFLICT OF INTEREST IS D W i T R A m ,  PRE- 

JUDICE IS PRESUMED BECAUSE "COUNSEL BEACHES 7l-E CllTY OF 



- 
LDYALTY, P, -IAps THE -BASIC OF OXINSEL'S I;uTIlS." @BORNE 

626 QurrING STI- vs WASHI=. 466 U.S. a t  686, 104 S. 

Ct. at  2064. 

IN MCMAMJ vs RIcHARI36cN, 397 U.S. 759, 771 n 14 (1970) THE 

axTRT HELO THAT "SIXTH RIGHT 'I0 C U E L  IS RIW 

EFFE>CTIVE ASSISTANCE OF CalNSEL". 

"THE RIGHT TD EFFEXTIVE ASSISTAKE APPLIES TQ 

PND APWNIED CooNSEL". 

(10th CIR 1980) 

IN STIMfAM), THE SUP- axTHT CCNSIDERED WHEN A DEFEUSE 

ATIORNEY YAY BE CCNSTI?VTI@.IA.K,Y DEFECTIVE "SIMPLY BY 

FATLLNG TO RENDER ' A D W T E  LEGAL ASSISTAKE' ". 
05EORNE 625 

AN EFFECTIVE ATTORNEY "MUST PLAY TRE mLE OF AN ACTIVE 

AMrl3cATE, RATHER THAN A MERE FRIEND OF THE COUKT." 

- 
- 

SEE =BORNE 624-625. 

KEXAINED 

CUYLER vs SULLIVAN, 861 F.2d 612 

1 

SEE - 

EVITIS 

vs L m ,  469 U.S. 387, 394, 105 S. Ct. 830, 835 L. Ed.2d 

821 ( 1985) 

DE- APPOINTED -, THE PUBLIC DEFENDER HAS 

FAILED 'IU LIVE UP TD THIS STANIXRD 

mKI"i-F'IvE YEARS AGO IN VAN K)LT?CE vs GIUIS, 332 U.S. 708, 

725-26 68 S. Ct. 316, 324, 92 L. m. 309 (1948) ,  JUSTICE 

BLACK ARTICULATED THE SMTH 

SEE 0s- 624 

R I W  'ID CCUNSEL AS 

muin: 
"THE RIG-i" 

TEMPLATES THE SERVICES OF AN ATMRNEY DEWT'ED SOLELY TO THE 

mREsIs  OF HIS C L I m .  . . UNDIVIDED ALLEIANCE AND FAITH- 

FUL, DEWI'ED SERVICE 'ID A CLIENT ARE PRIZED TRADITIONS OF THE 

AMERICAN LAWYER. IT IS THIS KIND OF SERVICE FOR WHIM THE 

SIXTH MAKES PmVISION. AND -RE IS THIS SER- 

-EL GJMWEED BY THE -TITLITION CON- . .  

3 - ' Q 



. .- 

- 'J 

VXCE DEEMED MORE HONOEABLE THAN I N  C A S E S  OF APPOINTMENT TO REPRESENT 
AN ACCUSED TOO POOR TO HIRE A LAWYER, EVEN THOUGH THE ACCUSED MAY 

BE A MEMBER OF AN UNPOPULAR OR HATED GROUP, OR MAY BE CHARGED WITH 
AN OFFENSE WHICH I S  PECULARLY ABHORRENT." S E E  OSBORNE 624-25 a 

THE PUBLIC DEFENDER CANNOT PROVIDE ADAQUENT DEFENSE DUE TO CASE 
OVERLOAD, CONFLICT OF INTREST,  COMPRIMISE O F  ETHICS, AND ABANDONMENT 

OF LOALITY TO DEFENDANT.  

( 6 )  DEFENDANT S U B M I T S  THAT THE FOREGOING SECTIONS, A THROUGH K, 
CLEARLY SHOW THAT THE P U B L I C  DEFENDERS OFFICE IS INEFFECTIVE 
ASSISTANCE OF COUNSEL, AND THEREFORE, A VIOLATION 6~ DEFENDANTS 
SIXTH AMENDMANT RIGHTS.  

CONCLUSION 
WHEREFORE, DEFENDANT PRO SE, RESPECTFULLY REQUEST THAT THIS COURT 

GRANT T H I S  MOTION, AND A P P I O N T  COUNSEL OTHER THAN PUBLIC DEFENDER.  

RESPECTFULLY SUBMITTED 

NOTICE A F F I D A V I T  AND PROOF O F  S E R V I C E  

I, HEREBY CERTIFY THAT A TRUE COPY OF THE FOREGOING HAS BEEN FURNISHED 

TO THE OFFICE OF THE CLERK OF THE C I R C U I T  COURT OF HILLSBOROUGH 
COUNTY FLORIDA,H,C,C,.P,O,EOX 210TAMPA FL., 33610 

SUBSCRIBED AND SWORN TO BEFORE ME  THIS,?^ * DAY OF & 1993. 


