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STATEMENT OF | SSUES ON APPEAL

ISSUE 1. THE COURT DID NOT ERR IN FINDING SECTI ON
316.193 (6) (d), FLORIDA STATUTES (1993),

UNCONSTI TUTI ONAL AS VAGUE AND AS A DENIAL OF DUE
PROCESS.
|SSUE II. THE COURT DID NOT ERR IN FINDI NG SECTI ON

316.193(6) (d), FLORI DA STATUTES (1993), VIOLATION OF
EQUAL PROTECTI ON.

SUMVARY OF ARGUVENT
Property rights must be protected by notice and an
opportunity to be heard. Florida Statute 316.193(6) (d) provides
for notice only after the inpound order is entered. 'herefore,
the statute is a denial of due process. Additionally, the
statute is wunconstitutional in that the nmethod of challage is

extrenely vague and replete with numerous jurisdictiona

probl emns.
The statute also violates equal protection because the
division into classes of defendants bears no rational

relationship to a legitimte state objective.




STATEMENT OF THE CASE AND FACTS

On January 15, 1994, Appellee Raynond G Muller was arrested
in Pasco County, Florida, and charged with Driving Under the
I nfluence of Alcohol, contrary to Section 316.193 of the Florida
Statutes, (R, 3). Appellee was seemngly drive his own vehicle
at the tine of the alleged offense. (R.1, 8). On March 18,
1994, Appellee was one of several defendants on whose behalf the
Public Defender filed a conbined pretrial Mtion to Declare
Section 316.193(6) (d), Florida Statutes, Unconstitutional. (R.
12-15). The notion was heard on April 8, 1994 (R 29-49), and
was granted as to Appellee on April 13, 1994, (R. 19-23). The
State filed its Notice of Appeal on My 2, 1994. (R. 24).

The Second District dismssed the appeal in its opinion
filed Moy 17, 1996. 21 Fla.L.Weekly D 1176. The State filed its
Notice of Appeal on My 31, 1996.




ARGUVENT

ISSUE 1. THE COURT DID NOTI' ERR IN FINDING SECTION
316.193(6) d&\’lA FLORI DA STATUTES (1993),
I L

UNCONSTI T AS VAGUE AND AS A DENTAL OF DUE
PROCESS.

The due process guarantee of the Florida Constitution
provides that "Inlo person shall be deprived of life, liberty or
property w thout due process of law...." Art. |, § 9, Fla. Const.
Due process ensures fair treatnent through the proper
admnistration of justice where substantive rights are at issue.
Dept. of law Enforcenent v. Real Property, etc., 588 So.2d 957
(Fla. 1991) . Every citizen has the procedural due process right
to

have that course of l|egal procedure which has been
established in our judicial system for the protection
and enforcenent of private rights. [Procedural due

process] contenplates that the defendant shall be given
fair notice[] and afforded a real opportunity to be
heard and defend[] in an orderly procedure, before
judgement is rendered against him

State ex rel. Gore v. Chillinsworth, 126 Fla. 645 657-58, 171
SO. 649, 654 (1936).

Property rights are anmong the substantive rights expressly
protected by Florida's Constitution. At. I, § 2, Fla. Const.
As substantive rights, property rights nust be protected by
procedural safeguards, including notice and an opportunity to be

heard. Art. |, § 9, Fla. Const.; Dept of law Enforcenent v. Real
Property, etc., supra at 964.

In the instant statute, notice is given after the inpound
order is entered. Only then may the owner/lienholder challenge
the inpoundnent; the statute contains no provision for prior
notice to the owner/lienholder.

The Florida Supreme Court has held that, in forfeiture
cases, personal property nmay be seized prior to notice or an




opportunity for a hearing provided, however, that notice is given
as soon as possible after the seizure. Dew. of lLaw Enforcenent
v. Real Property, ect.. supra. Upon request, an adversarial

prelimnary hearing may be held "prior" to final determnation to

determ ne whether there is provable cause to maintain the action.
Id.

Conversely, Florida Statutes Section 316.193(6) (d) does not
provide for notice prior to the final determnation of
i mpoundment (a seizure). Unless the owner/lienholder of the
vehicle is the defendant convicted of DU, the owner/lienholder
has no notice prior to the order of inpoundnent at the tine of
conviction and sentencing. The notification process begins after
the inpound order. Only after the final order of inpoundnent is
entered may the non-defendant owner/lienholder attack the
validity of the inpoundnent.

The statue further provides that an owner/lienholder may
chal l enge the inpoundnent by filing a Conplaint in the county in
which the owner resides. Fla. Stat. § 316.193(6) (d). The
statute is silent, however, W th respect to which court (County
or Gircuit) or which division (civil or crimnal) has
jurisdiction. Further, the statute does not provide a means by
which a non-resident owner/lienholder nmay challenge the inpound
order. Thus, the statute's vagueness is replete wth nunerous
jurisdictional problens with respect to the parties and the
vehi cl e.

ISSUE II. THE COURT DID NOTI ERR IN FINDI NG SECTI ON
316.193(6) (d), FLORIDA STATUTES (1993), VIOLATIVE OF
EQUAL PROTECTI ON.

To withstand an equal protection attack, a statute nust
treat all persons equally within a given class, and the division
into classes nust bear sone rational relationship to a legitimte
state objective. Haber v. State, 396 So.2d 707 (Fla. 1981). The

statute at bar does not treat all persons equally within the
4




class of those convicted of DU . The plain division in the
classes [(1) defendant-owner; (2) defendant-lessee; and (3)
def endant -borrower] bears no rational relationship to a
legitimate state objective. The defendant-owner suffers the
penalty of inpoundnent; the defendant-borrower does not; the
def endant -1 essee suffers the penalty of inpoundnent, but
conceivably only for a shortened tine. There is no rational
reason to inflict the punishment of inpoundnment on defendant-
owners one way, defendant-|essees another way, and defendant-
borrowers not at all.

CONCLUSI ON

Section 316.193(6) (d) of the Florida Statutes is violative
of the due process and equal protection clauses of the Florida
Constitution. The order declaring the statute unconstitutional
shoul d be affirned.
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