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SUMMARY OF ARGUMENT

Defendant's Brief does not address the Issue as raised by the
State's Brief nor in the Opinion of the Second District.

As the owner of the vehicle driven, Defendant [acks standing
to raise lack of notice and opportunity to be heard by non-
def endant owners. Section 316.193(6) (d), Fla. Stat. (1993), does
provide notice and the opportunity to be heard prior to physical
I npoundment and conports with requirements of due process for the
tenporary taking of personal property.

The statute is not violative of equal protection but has a
rational basis in targeting for tenporary inmpoundment of their
vehicles, owners whose cars were used to commt the offense of
Driving Under the Influence. It is Defendant's burden to show that
there is no rational basis for the classification, and Defendant

has not net that burden.

ARGUNMENT
| SSUE |: THE COURT ERRED I N FI NDI NG SECTI ON
316.193(6) (d), FLA STAT. (1993), TO BE

UNCONSTI TUTI ONALLY  VAGUE.

Defendant's Answer Brief does not address the |ssue as raised
by the State, nor in the Opinion of the Second District. Both the

State and Defendant rely on the case of Departnment of Law

Enforcenent v. Real Property, 588 So. 2d 957, 966 (Fla. 1991) in

ssue 1. Defendant relies on the case to raise the inapplicable
issues of notice and the opportunity to be heard as due process

requi renents.




By relying on Departnent of Law Enforcenment v. Real Property,

Def endant seeks to raise clainms of others such as "the non-
def endant owner/lienholder" and "z nonresident owner/lienholder™
referred to on page 4 of Defendant's Brief. The Second District's
Opinion specifically stated that it did "not reach the due process
issues relating to innocent third-party owners because this
def endant, as the owner of the vehicle, has no standing to raise

these questions. See State v, Summers, 651 So. 2d 191 (Fla. 2d DCA

1995) ; State v. Gnn, 660 So. 2d 1118 (Fla. 4th DCA 1995), review

deni ed, 669 So. 2d 251 (Fla. 1996)." Muller slip op. p. 2. The

State's Initial Brief relied on State v, G nn. but Defendant's

Answer Brief does not address G nn.

Defendant's Brief admts that Defendant, who was convicted of
DU for driving his own car, had notice prior to the inpoundnment
hearing. "Unless the owner/lienholder of the vehicle is the
defendant convicted of DU, the owner/lienholder has no notice
prior to the order of inmpoundnment at the tine of conviction and
sentencing. " Defendant's Brief p. 4.

The Second District's Opinion specifically did not address due
process issues applicable to anyone other than the defendant owner.
The State argued in briefing to the Second District that the trial
court erred in considering owner -non-defendants for |ack of
standing and argued on the nerit's that the statute provides
adequate notice even as to such owner non-defendants. The
| npoundment pursuant to Sec. 316.193(6) (d) does not occur prior to

notice to the owner, even if the owner is a non-defendant. Unli ke



forfeiture proceedings, the vehicle is not seized at the tine of
arrest and held for forfeiture proceedings. Rat her, the physical
i mpoundment is to occur only after the probationary and/or
incarcerative portions of the sentence and the owner receives
notice at the time of the order of inpoundnent at sentencing, prior
to the physical inmpoundnent. The owner, non-defendant has the
right to be heard prior to the physical inpoundment.

The use of an autonobile in such crimnal activities as
driving under the influence of controlled substances obviously
inplicates the police power of the state and outweighs the rights
of the owner, either in driving the car wunlawfully or in
authorizing its use by another who used it unlawfully. The owner's
right to a hearing, as provided in Sec. 316.193(6) (d), satisfies
due process under these circunstances of regulation in the public
interest. | medi ate seizure of personal, as contrasted with real,
property with the right to be heard at a later time is not
violative of due process in the context of either the operation of

the police power or of forfeiture |egislation. Cal ero-Tol edo V.

Pear son Yacht ILeasing Co., 416 U.S. 663, 94 g.Ct. 2080, 40 L.Ed.2d

452 (1994); Larson v. Warren, 132 So. 24 177 (Fla. 1961);

Departnment of Law Enforcenment v. Real Property, gupra at 965.

Def endant's reliance on case |aw of State ex rel. Gore v.

Chillingworth, 126 Fla. 645, 657-58, 171 So. 649, 654 (1936), IS

simlarly msplaced as addressing procedural due process of notice

and the opportunity to be heard.




Def endant additionally raises in the first Issue another claim
not addressed by the Second District, that the statute is silent as
to which county and which court division has jurisdiction over an
owner/lienholder’s conplaint to an order of i mpoundnent .
Jurisdiction of the courts is otherwise established than wthin
individual regulatory or penal statutes, and is governed by the
Constitution, Art. V, and statutes Ch. 25, 26, 34 and 35, Fla.
St at s. Logically, one would expect to file a conplaint of the

i npoundnent to the court which issued the notice.

ISSUE I'l: WHETHER THE COURT ERRED | N FI NDI NG
SECTI ON 316.193(6) (d), FLA STAT. (1993),
VI CLATI VE OF EQUAL PROTECTI ON.

The State did not raise this Issue in the Initial Brief
because the Second District did not reach this Issue. The Second
District did not find the statute violative of equal protection.
This was an issue in the Second District's review of the trial
court order and briefed to the Second District.

Wien a statute is challenged as violative of equal protection,
the standard of review is whether there is a rational basis for the
legislation, if the right at issue is not fundanmental, as not one
guaranteed by the Constitution, nor affecting a suspect class. I n

re Estate of Greenberq, 390 So. 2d 40 (Fla. 1980); The Florida Hi sh

School Activities Assoc., Inc. v. Thomas, 434 So. 2d 306, 308 (Fla.

1983). The burden is on the one challenging the statute "To show

that there is no conceivable factual predicate which would




rationally support the classification under attack." Id. at 308,

enphasis by the Court; duesenkanp v. State, 391 So. 2d 192, 200

(Fla. 1980).

Def endant's reliance on Haber v. State, 396 So. 2d 707 (Fla.

1981), does not avail the Defendant. The State prevailed in Haber
on a claim that the tw different classifications of accessories
before the fact to premeditated and felony nurder violated equal
protection as arbitrary and capricious, The persons within the two
different classifications were held to be treated alike within
their respective classifications. The Court cited Haber in State

v. Garner, 402 So. 2d 1333, 1335 (Fla. 2d DCA 1981), to reverse

the trial court's finding Sec. 318.18(3), Florida Statute (1980),
unconstitutional as applying a $25 fine for speeding only in a
posted 55 nile per hour speed zone, and as possibly subjecting a

person not appearing in court to a higher fine than one electing to

appear. The  Court found the classification perm ssi bl e,
"reasonably related to the subject,” and applied equally to all
persons w thin that class of speeders. Id. The Court found it

immaterial that another "or no classification mght appear nore
reasonable.” 1d. The Court found the trial court's reasoning that
the regulation should apply as well to other posted speeds to be
logical but irrelevant in light of the legislature's right to
"attack any part of an evil w thout addressing the entire problem"”
I1d.

The legislature may rationally target owners of vehicles for

tenporary inpoundment if their vehicle is used to commt the




of fense of Driving Under the Influence. The class created is not
the class of those convicted of DU, but is owners whose cars were

used to commt DU. In Eastern Air Lines, Inc. v. Departnent of

Revenue, 455 So. 2d 311 (Fla. 1984), this Court upheld a fuel tax
statute applicable to airlines and not to railroads or vessels,
noting that the class was air carriers and not all comon carriers
and not totally arbitrary.

A rational basis was found in Van Oster v. State of Kansas,

272 U.S. 465, 47 S.Ct. 133 (1926), upholding the Kansas statute

declaring a vehicle used to transport intoxicating |liquors a
nui sance and subject to forfeiture and sale, even as to an owner
who had | oaned the car to another. Such a rational basis was found

in Susco Car Rental System of Florida v. Leonard, 112 &o0.2d 832

(Fla. 19592), noting that it arose from common law that an owner
remai ned |iable for personal injury caused by his vehicle by
anot her who was authorized to use it.

It is not a new concept in law that the owner of a vehicle is
responsible for its safe operation even if it has been |oaned to

anot her person. In Van Oster, supra, the court recognized this

vicarious liability doctrine as famliar in admralty, bailnent,
contract and tort law, noting that these exanpl es "suggest that
certain uses of property nay be regarded so undesirable that the
owner surrenders his control at his peril."” Van Oster at 467. Van
Oster upheld the Kansas statute authorizing forfeiture and sale of
an autonobile which was declared to be a nuisance for transporting

intoxicating |iquor. The court refused to hear the defense of




i nnocence of the owner who had | oaned the autonobile to the
convicted driver.

The courts' discretion pursuant to Section 316.193(6) (d) to
apply leniency for transportation needs of famlies or nonconvicted
owners does not render the statute violative of equal protection.
So long as it is not maliciously applied, discretion is a
recogni zed conponent of the law. For exanple, the state attorney's
discretion to decide which juveniles to seek to indict or which
drug traffickers may be afforded substantial assistance was held

not to render the applicable statute unconstitutional. State v

Werner, 402 8o0.2d 386 (Fla. 1981); Johnson v. State, 314 go.2d 573

(Fla. 1975). That puni shnent includes discretion by the court is
presumed to be beneficial in Anmerican jurisprudence. For exanpl e,
that one convicted of DU was required, as a condition of probation
to publish his photo in the |ocal newspaper with the caption "DUI
convicted, " and others convicted of DU were not required to do so,

was not violative of equal protection. Lindsay v, State, 606 So.2d

652, 657-58 (Fla. 4th DCA 1992) ,
This case |aw denonstrates that auto owners are not a suspect
class, and the choice to drive or to loan one's auto to another

does not involve a fundanental right. Cf. State Departnent of

Health and Rehabilitative Services v. Cox, 627 So.2d at 1218 (Fla.

2d DCA 1993). The classification of owners whose cars are used to
commit the offense of Driving Under the Influence of Intoxicating

Substances is not an arbitrary classification, but one reasonably




regulated by the state's police power in the interest of public

saf et y*
Def endant has not over cone the presunption  of
constitutionality of Sec. 316.193(6) (d), Fla. Stat. (1993). See

L.LLN «. State, 504 So. 2d 6 (Fla. 2d DCA 1986).

CONCLUSI ON

Wherefore, Defendant has not shown that the Second District's
Qpinion is correct nor answered the State's Argunment show ng that
the Qpinion is in error. The Second District's Opinion should be

reversed and the statute held to be constitutional.
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