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| NTRODUCT| ON

This is an amcus brief by CSX Transportation, Inc. CSXis a
maj or business and enployer in this state and appears as amicus in
support of the position of the respondent Alamp Rent-A-Car, Inc.
Allamp and CSX urge that the decision of the Third District Court of
Appeal is correct and should be upheld. The parties will generally
be referred to by name. M. and Ms. Stellas were the plaintiffs
and Alanmp Rent-A-Car was the defendant. The jury ruled in favor of
the plaintiffs, but the plaintiff's dissatisfaction with the anount
of the judgnent resulted in an appeal to the Third District Court
of Appeal and a reversal in part. Not wishing to proceed pursuant
to the District Court's remand, Stellas now seeks discretionary
review before this Court urging this Court to overrule its own

prior decision in Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993).

There are other cases presently or recently before this Court
presenting different rulings on this sane overall issue. These

rel ated cases are WAl -mart Stores, Inc. v, MDonald, 21 Fla. L.

Weekly D1369 (Fla. 1st DCA 1996); Slawson v, Fast Food Enterprises,
671 So. 2d 255 (Fla. 4th DCA 1996) and Publix Supermarkets, Inc. V.

Austin, 658 So. 2d 1064 (Fla. 5th DCA 1995), rev. denied, 666 So.

2d 146 (Fla. 1995). O course, these cases do not attenpt to
overrule Fabre.

The Stellas court certified questions based on both conflict
and great public inportance. The Third District suggested that

this Stellas case be paired for decision with Sl awson v. Fast Food

Enterprises, from the Fourth District Court of Appeal.




Before this Court now are two petitioners' briefs which nake
reference to and incorporate the argunments of each other. The
Stellas plaintiffs have filed a 33 page bDbrief and the
Petitioner/Amcus, Acadeny of Florida Trial Lawyers, has filed a 17
page brief and included the January 21, 1992 brief by the appellee

Ann Marin from the original Fabre v. Marin case.  The respondents

side of the case is presented by the brief by A anb Rent-A-Car, and
several amcus briefs by various interested parties and the present
am cus brief by csx Transportation, Inc.

The arguments by petitioner and petitioner's amcus are two-
fold: (1) whether fault should be allocated under Section 768.81,
Florida Statutes, when the claim against the defendant is in
negligence for failing to warn of foreseeable intentional
m sconduct by another, and (2) whether this Court should totally
recede from Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993) and order

that non-parties not be included on jury verdict forms in the state
of Florida.

The issues as put forth by the petitioner and the Trial Lawyer
amcus nmay be summarized as follows:

. WHETHER THE DI STRICT COURT ERRED |IN ALLOW NG
APPORTI ONMENT oF FAULT BETWEEN AN | NTENTI ONAL
TORTFEASOR  (Non-PARTY)  AND THE  NEGLI GENT
DEFENDANT.

1. WHETHER FABRE V. MARIN IS VWRONG AND SHOULD BE
ABANDONED | N FAVOR OF SOVE OTHER | NTERPRE-
TATION OF THE WORD "FAULT".

CSX suggests that both issues should be answered in the negative.




STATEMENT _oF THE CASE AND FACTS

The Stellas® famly rented an Alano car in Ol ando making
arrangenents to return it to Manm. The Stellas daughter, who had
not rented the car, was driving and took a wong turn off of an
expressway into a Mam high crine area. Initially, it is
important to note that this is not a premses liability case.
Unlike the business invitee cases where a customer is injured by
another business invitee on the premses of the defendant, this
case involves the public roadways of the state of Florida and the
federal government. Alanp sinply had no duty to provide a safe
road nor a crime free environment for the Stellas famly to travel
in.  There has never been any such assertion by the plaintiff in
this case, but we suggest it is inportant to recognize the
difference between the present case and a premses liability case
where the owner of the premi se might have a direct duty to provide
a safe place for all occupants. No such duty existed here and
absolutely nothing done by Alanp related to the wong turn which
resulted in Stellas becoming lost in an area where crine was
apparently commonpl ace.

Ms. Stellas was a passenger who sustained psychol ogical and
physical pain and suffering along with property |oss when an
i ndi vidual named Aaron smashed the window of the car and stole her
purse. Al though Aaron was identified and arrested, the Stellas

suit named solely Alamp as a defendant. The jury was instructed

"Henceforth, the Stellas plaintiffs will be referred to in the
si ngul ar.



that they should apportion fault based upon Al anp's asserted
negligent failure to warn of the high crinme area in Mam and the
intentional conduct of Aaron in stealing the Stellas purse and
property. There was no causal relationship between the absence of
warnings from Alano and the presence of the Stellas vehicle in this
particular high crime area. The Stellas vehicle sinply made a
wrong turn and inadvertently drove into the high risk area falling
victim to the "smash and grab" robbery.

At Alanmp's request, the fault attributable to Aaron was
included on the verdict formand the jury made three findings as to
fault. The jury found that Stellas was without fault, that Al ano
was 10% at fault and that Aaron was 90% at fault. Total damges
were assessed at $39,900. Based on the verdict and the application
of the Conparative Fault statute, Section 768.81, Florida Statutes
a judgnment was entered against Alanp in the anount of $23,282.08.
Thi s anmount conputes as 58% of the total danmages which the jury
awar ded. Thus, wunder Florida's brand of conparative fault as
enacted in Section 768.81, Florida Statutes, and as interpreted by
this Court's Fabre decision, Alanp's 10% negligence has resulted in
Al ano being responsible for 58% of the damages. Plaintiff Stellas
now demands that Al anp be responsible for 100% of the danages.

The Stellas appeal to the Third District Court of Appeal
resulted in a partial affirmance in which the majority relied upon
the dissent in Department of Corrections v. McGhee, 653 So. 2d 1091
(Fla. 1st DCA 1995), approved 666 So. 2d 140 (Fla. 1996). The

court ruled that the fault of the robber Aaron should be included




on the verdict for assessnent by the jury. The Third District also
certified both conflict and great public inmportance to this Court.
The limted reversal by the Third District concerned a trial court
error whereby the trial court had erroneously applied the threshold
permanent injury requirements of Section 627.727, Florida Statutes
(1992) . This threshold issue is not involved in the instant

certified questions.




SUMMARY OF THE ARGUMENT

The Florida Legislature substantially changed joint and

several liability in its passage of Section 768.81, Florida
St at ut es. Classic comon law tort liability, contributory
negligence and joint and several liability sinmply no longer exists
in Florida. The overriding rule is now that any defendant is

responsi bl e for non-econom ¢ danages based on his or her own fault.
This is the fair and progressive approach and all at-fault entities
should be included on the verdict form whether or not they have
been sued.

This Court's decision in Fabre v. Marin correctly applied

Section 768.81 and correctly followed the stated an unanbiguous
| egislative intent. Fabre is correct and should not be reversed or
receded from

The question of whether negligent conduct by a defendant and
i ntentional conduct by an at-fault entity nmay be conpared was
correctly answered by the Third District Court of Appeal in the
affirmative.  Such conduct can and should be conpared by the fact-
finder and this conparison is essentially a jury question under
appropriate instructions from the Court.

Any further changes in Florida's substantive [aw must cone
from the Florida Legislature and the Florida Legislature has been
wel | -aware of this Court's Fabre decision for the past three years
and chosen not to disturb it. The Third District's construction of
Section 768.81 should be affirned. Negligence and intentiona
conduct can be conpared and appropriate percentages of fault

assi gned.




ARGUMENT
VHETHER THE DI STRICT COURT ERRED IN ALLOW NG
APPORTI ONVENT oF FAULT BETWEEN AN | NTENTI ONAL
TORTFEASCR ( NON- PARTY) AND THE NEGLI GENT
DEFENDANT.

Plaintiff and plaintiff's amcus suggest that Alam should be
responsi ble for 100% of plaintiff's danages despite the finding of
the jury that Alano was only 10% at fault. Indeed, we suggest that
even if the intentional tortfeasor's nane had not been on the
verdict formthe jury could still have chosen to attribute only 10%
of the fault to Alanb unless the trial judge has specifically
instructed the jury that they could not consider the fault
(intentional or negligent) of any other person. |f M. Aaron had
been a weal thy individual the case would have proceeded against him
on an intentional tort theory. Had M. Aaron been driving an
insured car and rear-ended the Stellas car at the red l|ight just
before taking the purse, then the lawsuit would alnost certainly
have been based on negligence and intentional theories.

It is, quite obviously, sinply a search for a wealthy

defendant which is at issue here. However, ever since Hoffman v.

Jones, 280 So. 2d 431 (Fla. 1973), the Florida court system has
been steadily noving toward a systemin which a party's actua
liability is measured by the degree of that party's fault rather
than the financial resources of that party. The Hoffman decision
was the first case in the nation to discard the comon |aw rule of
contributory negligence and to adopt in its place conparative
negligence. This Court concluded that pure contributory negligence
was outdated and that a nore equitable result could be reached by

7




equating liability with actual causal fault rather than by
continuing to enploy the arbitrary "all or nothing" bar of pure
contributory negligence. Indeed, if fault is to remain the basis
for liability as this Court reasoned, the doctrine which apportions
the |l oss anong those whose fault contributed to the injury is
certainly the nore consistent approach and wll produce the nost
equitable result to all sides of all litigation.

Florida's tort law has continued to develop to the present
modern and progressive state by virtue of decisions fromthis Court
and enactnents by the Florida Legislature. The briefs already
before this Court adequately trace the legislative and judicial
devel opment of the law and will not be again repeated here.
Florida now has a conparative fault statute (Section 768.81) and a

contribution anong joint tortfeasors statute (Section 768.31).

Qoviously, Fabre v. Marin is one of the nost inportant decisions by
this Court in the developnment of tort |aw and specifically in
regard to the previously universal doctrine of joint and several
liability as altered by Section 768.81.

Plaintiff Stellas now argues that Fabre has been acatastrophe
and that tort cases in Florida now never settle and never end.
Indeed, these are the same kind of arguments which were probably

made against Hoffman v. Jones when pure contributory negligence was

abol i shed. Under the antique contributory doctrine, juries did not
have to conpare anything and the whole system was nuch sinpler.
The plaintiff now wishes to return to the sinpler approach of

I mposing 100% liability on a defendant when the obvious lion's




share of the fault is directly attributable to sonmeone el se who may
or may not be adefendant in the lawsuit.

Enacted in 1986, Section 768.81, Florida Statutes, sub-
stantially nodified joint and several liability. Total joint and
several liability was replaced by a system where each defendant's
liability for non-econom c danmages is governed solely by that
def endant's percentage of fault. Li kewi se, each defendant's
liability for economc damages is governed by its percentage of
fault unless that defendant is at least as nuch at fault as the
plaintiff. Such a defendant's liability for economc danages is
still governed by the doctrine of joint and several Iliability.
Qoviously, the legislative decision to treat the econom c and non-
econom ¢ classes of damages differently depending on these various
factors was a major departure fromthe comon |aw concepts of joint
and several liability. Section 768.81 was a major nodification.

It is now clear that this statutory provision entitled
Comparative_ Fault requires jury consideration of the extent of
fault of every entity involved in causing the plaintiff's injuries,
even when that entity is not a party to the lawsuit. Fabre v.

Marin; Allied-Signal, Inc. v. Fox, 623 So. 2d 1180 (Fla. 1993);

Messmer v. Teacher's lInsurance Co., 588 So. 2d 610 (Fla. 5th DCA
1991), rev. den., 598 So. 2d 77 (Fla. 1992). The Fabre opinion is

absolutely correct and is both progressive and the nore nodern view
of the law of torts.
The scope of Fabre is not limted solely to negligence

actions, and includes actions in strict liability. American Aerial




Lift, Inc. v. Perez, 629 So. 2d 169 (Fla. 34 DCA 1993). This is in

accord with the language of Section 768.81(4) (a) providing:

For purposes of this section, 'negligence cases'
includes, but is not limted to, civil actions for
damages based upon theories of negligence, strict
liabrlity, products liability, professional nalpractice
whet her couched in terms of contract or tort, or breach

of warranty and like theories. In determning whether a
case falls within the term'ne?ligence cases,' the court
shall ook to the substance of the action and not the

conclusory terms used by the parties.

Qoviously, the Legislature was not attenpting to namintain the
classic common |aw definition of a "negligence case". The previous
common law definitions of such cases were changed.

The substance of the Stellas claim against Alanb is a
negligence case within the neaning of Section 768.81, Florida
Statutes. Alanp is in no way charged with intentional w ongdoing.
Instead, it is charged with negligence in not warning of certain
dangers. M. Aaron was obviously charged with intentional
wrongdoing in this case and this was shown by the proof from the
Stellas wtnesses thenselves. Here, the neslisent party Alanp --

not the intentional tortfeasor Aaron -- seeks to invoke Section

768. 81.

Taking a page from the Fourth District's Slawson v. Fast Food

Enterprises opinion, Stellas argues this case is "based upon an

intentional tort * because Aaron's acts were intentional torts.
Stellas and the Am cus disregard the fundanental fact that the only
claim against Alanb was based solely on _negligence by A amp. To

the extent Slawson holds to the contrary it is sinmply wong.
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The precise nature of the state of mnd of the person Al ano
did not warn Stellas about is sinply not the test for whether the
claimagainst Alanb was a negligence case. Stellas and the Acadeny
conveniently overlook that such was not the legislative intent.
Section 768.81(3),is in terns of "percentage of fault," not in

terms of "percentage of neslisence" indicating that the Legislature

i ntended the statute to be applicable where sone formof fault
other than negligence was involved. An intentional tortfeasor was
not to obtain the benefits of the statute and Section 768.81(4) (b)
expressly nmekes apportionnent inapplicable to actions based on
intentional torts and the |anguage prohibits apportionnent in favor

of an .intentional tortfeasor. The contrary is sinply not required

and the statute does not preclude its application in favor of a

negligent defendant.
In Fabre, this Court quoted Brown v. Keill, 580 p.2d 867, 874

(Kan. 1978), as fol |l ows:

There is nothing inherently fair about a defendant
who was 10% at fault paying 100% of the loss, and there
IS no social policy that should conpel defendants to pay
more than their fair share of the loss. Plaintiffs now
take the parties as they find them | f one of the
parties at fault happens to be a spouse or a governnenta
agency, and if by reason of some conpeting social policy
the plaintiff cannot receive paynent for his injuries
from the spouse or agencg, there is no conpelling social
ﬁolicy which requires the codefendant to pay nore than

is fair share of the |oss.

Fabre nmakes it cl ear t hat Section 768. 81 requires
consideration of the fault of gall at-fault entities in reaching a
fair apportionnent of the overall fault. Even if the other at-

fault entity is a spouse, a governnental agency, a hit-and-run

11




driver, an enployer wth inmmnity under Section 440.11, Florida
Statutes, or sinply an entity not joined as a party to the suit.
Al of this remains true when the other "at-fault" entity is an
intentional tortfeasor rather than a negligent tortfeasor. The
preci se nature of the state of mnd of the other person who really
hurts the plaintiff should be deemed an irrelevant fact in this
overal | analysis. It certainly can not be deened the key to the
overal | analysis.

There are, of course, nunmerous and conflicting different views
from legal scholars and judges on this issue. In the other pending
premises liability cases, the First and Fourth Districts have found
an inherent and absolutely crucial difference between an
intentional tort and a negligent tort from the point of view of
Fabre and Section 768.81. W suggest that this viewis overly
legalistic and highly inpracticable. Wo knows whether the average
hit and run driver has acted negligently or intentionally. Indeed,
who knows what the true state of mind of Aaron might have been.
M. Aaron may have intended a robbery, but acted in a negligent
fashion while committing it. W have already noted the issue of
how the whole problem would be changed if Aaron had first rear-
ended the Stellas car at the redlight (either negligently or
intentionally) before taking advantage of the disabled car to rob
one of the occupants.

It is wholly unfair to hold a defendant responsible for only
his or her true percentage of fault where the other tortfeasor was

merely negligent but, wthout changing any other fact, to hold a

12




defendant l|iable for 100% of the damages where the other tortfeasor
commtted an intentional tort. That result is nothing nore than
shifting part of the intentional tortfeasor's liability to the
merely negligent defendant. The party whose fault would be ignored
would be the intentional actor rather than the negligent actor.
Fundanental fairness and sinple justice demand this result be
rejected.

A defendant should be entitled to the benefits of Section
768.81, if the other tortfeasor is a negligent co-defendant. A
defendant is entitled to the same benefits if the other tortfeasor
Is a negligent entity which for sone reason was not joined. A
defendant is entitled to those sane benefits if the other
tortfeasor could not be joined as a defendant. The reason is the
sane: the defendant's percentage of fault in causing the
plaintiff's injuries is fixed by his own acts of negligence and
does not change in the slightest based on the happenstance of
whet her other at-fault entities are joined or not joined in the
litigation.

Precisely that same rationale conpels the conclusion that the
defendant is entitled to the benefits of Section 768.81, if the
other at-fault entity is an intentional tortfeasor. The
defendant's percentage of fault is again fixed at the nonent of the
causative events. The nere fact that the other tortfeasor's acts

turn out to be nore egregious than the negligent defendant's acts

truly should not alter this result.

As previously indicated, nmany states take different views

13




based on their own particular statutes. Kansas has accepted the
plaintiff's view and this result has been criticized as follows in
a telling exanple:
Assume that a visibly intoxicated third person in
the restaurant negligently stunbles into and knocks down

one guest, then int entionallg pushes down another guest.
In each case the restaurant breached its duty in the sane

manner -- Dby failing to renove the intoxicated person
fromthe premses before he harmed a guest. The results,
however, vary. The restaurant is liable for only a

proportionate fault share of the damages suffered by the
first guest, but is jointly and severally liable for all
damages suffered by the second guest.

West er beke and Robi nson, Survey of Kansas Tort Law. 37 Kan. L. Rev.

1005, 1049 (1989). Indeed, a further even nore telling exanple
woul d be where the drunk customer negligently knocks down another
couple on the dance floor and then proceeds to intentionally Kick
only the man while on the floor. Al kinds of different rules
woul d then apply to different aspects of the sanme injuries.
Frankly, there is not reason to even venture into this norass of
hyper-legality. The Third District's relatively sinply and
straight-forward application of the statute and Fabre was right.
The New Mexico Supreme Court has directly addressed whether
conparative fault should include apportionment between a negligent
bar owner and an intentional drunk patron who kills another patron
in the bar. The court held apportionment of fault should apply in

Reichert v. Atler d/b/la A-M-Q@sto Lounge, 875 P.2d 379 (N.M.

1994). The decision reviews nost of the applicable authorities and
even fashions the follow ng standard jury instruction:

If you find that the [owner] [operator] of the [place of

busi ness] breached [his] [her] [its] duty to use ordinary

care to keep the premses safe for use by the visitor,

14




you may conpare this breach of duty with the conduct of
the third person(s) who actually caused the injury to the
plaintiff(s) and apportion fault accordingly. I'n
apportioning this fault, you should consider that the
[owner] [operator's] duty to protect visitors arises from
the likelihood that a third party will injure a visitor
and, as the risk of danger increases, the amount of care
to be exercised by the [owner] [operator] also increases.

Ther ef or e, the proportionate fault of the [owner]

[operator] is not necessarily reducedby the increasingly
wrongful conduct of the third party.

In short, this issue is a jury question.
Stellas argues that "fault"™ neans "negligence," and that it
could not possibly include intentional wongdoing. The Legislature

wel |l knows the word "negligence," and how to use it. O course,

the Legislature is presuned to nean what it says. State ex rel.

Florida Jai Alai, Inc. v. State Racing Comm ssion, 112 So. 2d 825

(Fla. 1959). Indeed, the Legislature, after stating that "fault"
was to be the basis for apportioning damages in Section 768.81(3),
Florida Statutes, used the word "negligence" four times in the very
next subsection. A holding that only negligence would be a basis
for apportioning liability would make apportionment unavailable in
strict liability cases, breach of warranty case, and professional
mal practice case couched in terns of contract. The Legislature
clearly intended no such result.

The Abridged Fifth Edition of Black's Law Dictionary, page

313, contains a definition of "Fault" at odds with the Stellas

suggesti on. Black's states: "The word [fault] connotes an act to
which blane, censure, inpropriety, shortcoming or culpability
attaches. "

Stellas also argues that Section 768.81, only abrogates joint

15




and several liability with certain exceptions and thus it cannot
apply where the parties would not be true joint tortfeasors under
comon | aw. That statute does nuch nore than Stellas and the
Acadeny suggest. It affirmatively provides that judgment shall be
entered "against each party liable on the basis of such party's
percentage of fault." Section 768.81(3). Athough the statute
will often concern classic joint tortfeasors at conmon |aw, there
is nothing which restricts the statute's scope to onlv those situ-
ations, and the l|anguage denonstrates an intent that it apply in
the present situation.

In fact, the statute's effect is not limted to situations in
which the at-fault entities would be joint tortfeasors. An
enployer wth imunity from suit under Chapter 440, Florida
Statutes, is not a joint tortfeasor (and hence subject to contribu-
tion actions) even if the enployer's negligence was a cause of

plaintiff's injury. Seaboard Coast Line R Co. v. Smth, 359 So0.2d

427 (Fla. 1978); Arnor Elevator Co., Inc. v. FElevator Sales &

Service, Inc., 360 so.2d 1129 (Fla. 3d DCA 1978); Firestone Tire &

Rubber Co. v. Thonpson Aircraft Tire Corp., 353 So.2d4 137 (Fla. 3d

DA 1977); United Gas Pipeline Co. v. Gulf Power Co., 334 So.2d4 310

(Fla. 1st DCA 1976). In Allied-Signal, Inc. v. Fox, supra, this

Court nonetheless held that any fault attributable to the immune
enpl oyer must be included in the allocation called for by section
768.81, Florida Statutes.

Even if the statue only applied if the at-fault entities would

be joint tortfeasors, the case |aw disproves Stellas’ and the
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Academy’s claim that there can be no joint and several liability
because Al anb's negligence and Aaron's intentional tort are

separate transactions. In General Dynamcs Corp. V. Wright

Airlines, Inc., 470 So.2d 788 (Fla. 3d DCA 1985), the court held

that the doctrine of joint and several liability applied where one
defendant had negligently supplied a defective airplane part and
the other defendant had thereafter negligently failed to discover
the defect, resulting in a single indivisible injury. In Florida

Rock & Sand Co. v. Cox, 344 S8o0.2d 1296 (Fla. 3d DCA 1977), the

court held that a highway subcontractor, charged w th negligence
during construction of the road, was entitled to make a contribu-
tion claim against the driver of a vehicle which struck a median
strip, injuring the passenger.

In Showell Industries, Inc. v. Holnmes County, 409 So.2d4 78

(Fla. 1st DCA 1982), the defendant (enployer of a driver involved
in an intersection collision) was permtted to assert a contribu-
tion claimagainst a county for negligent naintenance of the

i nt ersection. In Chinos Villas, Inc. v. Bermudez, 448 So.2d4 1179

(Fla. 3d DCA 1984), a defendant charged with negligent failure to
provide |ifesaving apparatus, in a case involving the drowning of
a four-year old, was held entitled to a contribution claim based on
the child s parents' negligent failure to supervise and protect the

child. In Olando Sports Stadium Inc. v. Gerzel, 397 8o.2d4 370

(Fla. 5th Dca 1981), a defendant charged with negligently providing
a spectator area at motorcycle races, permtting mnors to wander

onto the track, was held entitled to a contribution claim based on
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the parents' negligent failure to supervise and protect their
children.

In each of these cases, the negligence of one party preceded
the negligence of the other -- in the Acadeny's phrase, it occurred
"in a transaction entirely separate from the transaction involving
the [other party's] negligence." |In each case, the negligence of

several entities conbined to form a single indivisible injury. in

each case, the court either held joint and several liability
applied or held that a contribution claim was proper. Simlarly,
Alamo's negligence caused no direct damage to Stellas. Aaron's

later intentional tort, sinply turned it into a causative factor
when Stellas received a single injury. The fact that Aaron's tort
occurred at a different tine and place than Al am's negligence does
not prevent them from being joint tortfeasors.

Stellas relies on the language of Section 768.81(4) (b), that
"thig section does not apply . . , to any action based upon an

intentional tort . . . .», The Stellas claim against Alanb is not

an action based on an intentional tort; the substance of Stellas’
action against Alanb is based on negligence. Plainly, the
statutory prohibition against applying Section 768.81, Florida
Statutes, in cases based on intentional tort is ained at preventing
an intentional tortfeasor from decreasing his or her own financial
exposure by shifting responsibility to other intentional tort-
feasors or negligent tortfeasors. In short, the prohibition acts

to keep _intentional tortfeasors from obtaining the benefits of

Section 768.81, and Alamp is not an intentional actor.
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In precluding the intentional tortfeasor from obtaining the
statutory benefits, the provision makes good sense. One who has
assaulted another should not be permtted to decrease his or her
responsibility by shifting sone of the liability to others who
joined in the assault or who nmay have been nerely negligent in
failing to prevent the assault or in failing to nore tinely
intervene to bring it to an end.

As the Acadeny brief argues, Kansas and Massachusetts have

reached the opposite result. Kansas State Bank & Trust Co. V.

Speci alized Transportation Services, Inc., 249 Kan. 348, 819 Pp.2d4

587 (1991); Gould v. Taco Bell, 239 Kan. 564, 722 P.2d 511 (1986);

M. _Bruenger & Co. v, Dodge Cty Truckstog, 234 Kan. 682, 675 P.2d
864 (1984); Flood v. Southland Corp.., 416 Mass. 62, 616 N.E.2d 1068

(1993). In both states, however, the pertinent statute speaks
solely in ternms of "negligence"; Section 768.81, Florida Statutes,
in contrast is in terns of "percentage of fault."

In Kansas Statute Annotated Section 60-258a, states:

60-258a. Conparative negligence.

(a) The contributory negligence of any party in a
civil action shall not bar such party or such part¥‘s
| egal representative from recovering danmages or
negligence resulting in death, personal injury, property
damage or economc | o0ss, if such party's neqgligence was
| ess than the causal neqgligence of the party or parties
agai nst whom claim for recovery is made, bu the award of
damages to any party in such action shall be dim nished
in proportion to the anount of neqligence attributed to
such party. If any such party is claimng damages for a
decedent's  w ongf ul deat h, the neqgligence of the
decedent, if any, shall be inputed to such party.

* * *

Sinmlarly, Mssachusetts General Laws Annotated, Chapter 231,
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Section 85, states:

s 85, Conparative neslisence: Ilimted effect of
contributory neslisence as defense.

Contributory neqgligence shall not bar recovery in
any action by any person or legal representative to
recover damages for neglisence resulting in death or in
injury to person or property, if such neslisence was not
greater than the total anmount of _neslisence attributable
to the person or ‘oersons agai nst whom recovery is sought,
but any danmages allowed shall be dimnished in proportion
to the anpunt of neslisence attributable to the person
for whose injury, danmage or death recovery is nade. In
determ ning what anount the plaintiff's damages shall be
dimnished in such a case, the negligence of each
plaintiff shall be conpared to the total _neslisence of
all persons against whom recovery is sought. The
conbined total of the plaintiff's negligence taken
together with all of the neslisence of all defendants
shal | equal one hundred per cent.

* * *

Both of these states plainly limt allocations of fault to

neslisent parties. Section 768.81 is titled "Conparative fault"

and always maintains the consistent |anguage "percentage of fault."
The Third District relied upon and adopted the dissent from

Departnent of Corrections V. McGhee Which was in turn based on

Blazovic v. Andrich, 124 N.J. 90, 590 A.2d 222 (1991). The New
Mexi co Reichert case also relies upon Blazovic and in this New
Jersey case, plaintiff was assaulted while leaving a restaurant and
sued the restaurant (for negligently failing to provide adequate
lighting and security and negligently failing to exercise
reasonable care in disbursing alcoholic beverages to the
assail ants). Plaintiff also sued the assailants, charging that
they had either negligently or intentionally stuck him Plaintiff

settled with several of the assailants prior to trial. The trial
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court, feeling that negligent conduct could not be conpared wth
intentional conduct, instructed the jury to conpare only the
relative fault of the negligent parties. The jury apportioned 70%
of the causal negligence to the restaurant and 30% to plaintiff.

The jury further found that the assailants had not been negligent,

but instead had committed an intentional assault and battery.

Both the internediate appellate court and the New Jersey
Suprene Court held that the fault of the intentional tortfeasors
should be included in the allocation of fault -- even though the
rel evant New Jersey statute, like the Kansas and Mssachusetts
statutes but unlike Section 768.81, Florida Statutes, spoke solely
in terms of "negligence," rather than in terns of "fault."

The New Jersey Suprene Court was unpersuaded by decisions from
other jurisdictions rejecting apportionnent in actions involving
intentional tortfeasors, observing that they derived from an
earlier era when courts attenpted to avoid the harsh effects of the
contributory negligence defense. Li kewi se, the Blazovic court
rejected the concept that intentional conduct was different in Kind
from negligence or wllful and wanton conduct, finding that
i ntentional wongdoing was sinply different in degree. The
different levels of culpability inherent in each type of conduct,
the court said, wll be reflected in the jury's apportionnent of
fault. The court said (590 A.2d at 231):

By viewing the various types of tortuous conduct in that

way, Wwe adhere nost closely to the guiding principle of
conparative fault -- to distribute the loss in proportion
to the respective faults of the parties causing that
| 0ss. [Ctations omtted]. Thus, consistent wth the

evolution of conparative negligence and joint-tortfeasor
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liability in this state, we hold that responsibility for
a plaintiff's clainmed injury is to be apportioned
according to each party's relative degree of fault,
including the fault attributable to an intentional
tortfeasor [citation omtted].

Simlarly, Widenfeller v. Star and Garter, 1 Cal. App. 4th 1,

2 Cal. Rptr. 2d 14 (1991), held that California's proportionate
liability statute applied in favor of a negligent defendant so as
to require allocation of fault to intentional tortfeasors. In that
case, plaintiff was the victim of an unprovoked assault in
def endant's parking | ot. Plaintiff sued, alleging negligent
failure to provide adequate lighting and proper security. The jury
found for plaintiff, allocating 20% of the fault to the negligent
defendant, 5%to the plaintiff, and 75% of the fault to the
assail ant. On appeal, the court rejected plaintiff's claim that
the statute should not be applied so as to include the fault of the
intentional tortfeasor, stating that: "There IS no principled
basis in which we can interpret the statute in this manner." 92
Cal. Rptr. 24 at 16). The court stated at p. 15-16:

According to Widenfeller the statute has a limted
effect benefitting a negligent tortfeasor only where
there are other equally culpable defendants, but
elimnating that benefit where the other tortfeasors act
intentionally. Stating the proposition reflects its
absurdity. It is inconceivable the voters intended that
a neslisent tortfeasor's oblisation to pay only its
proportionate share of the non-economc loss, here 20
percent, would becone disproportionate increasing to 95%
sol ely because the only other responsible tortfeasor
acted intentionally. To penalize the neslisent
tortfeasor in such circumstances not onlv frustrates the
purpose of the statue but violates the common sense
notion that a nore culpable party should bear the
financial burden caused by its intentional act.

Stellas and the Acadeny argue that a jury cannot factually or
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legally conpare intentional conduct and negligent conduct. This
same theory that intentional conduct is sonehow inherently
different from negligent conduct has been espoused by at |east the
Fourth and Fifth Districts here in Florida. W suggest that the
argunent is again overly legalistic and totally unrealistic.
| ndeed, the argunent sinply fails to recognize how the current jury
systemworks in Florida in average tort cases. The i dea that
intentional conduct cannot be conpared to negligent conduct is an
of f-shoot of the typical apples versus oranges argunent. In fact,
Florida juries routinely conpare all kinds of negligent and
intentional conduct -- in short juries routinely conpare apples and
oranges and there is no reason why they cannot continue to do so.
In today's nulti-party litigation, jurors nmay be asked to
conmpare the negligence of drivers of multiple different vehicles
plus the negligence of an adjoining |andower wth various
statutory negligence standards thrown in. Al issues are decided
in one trial. See CSX Transportation, Inc. v. Wittler, 584 So. 2d
579 (Fla. 4th DCA 1991) rev. denied 595 So. 2d 556 (1992) and CSX
Transportation, Inc. v. Wiittler, 645 So. 2d 2 (Fla. 4th DCA 1994).

Conmparative negligence dimnishing the plaintiff's recovery even
where the defendant's conduct has been egregious is definitely

al lowed. Anerican Cyanamd Co. v, Rov, 466 So. 24 1079 (Fla. 4th

DCA 1984), approved_in part, quashed on other grounds in Dart, 498

so. 2d 859 (Fla. 1986) applied conparative negligence in the
presence of wllful and wanton m sconduct by the defendant. Tanpa

Electric Co. v, Stone & \Webster Engineering Corp., 367 F.Supp. 27

23




(M.D. Fla. 1973), involved conparative negligence applicable to
conpensatory damages notwi thstanding gross negligence, although
i napplicable to punitive damages.

In addition to conparing intentional conduct as previously
pointed out, other jurisdictions permt gross negligence, wllful
and wanton nmisconduct, or other aggravated conduct by the defendant
to be conpared with plaintiff's sinple negligence in assessing
conparative negligence. Coneau v. lLucas, 90 A.D.2d 674, 455
N.Y.S.2d 871 (1982); Lononte v. A & P Food Stores, 107 Msc. 2d 88,
438 N.Y.S.2d 54 (1981); Plvler V. Wheaton Van Lines, 640 F.2d 1091
(9th Gr. 1981); Billingsley v. Westrac Co., 365 F.2d 619 (8th Grr.

1966) and Ampco Pipeline Co. v. Mntqgonerv, 487 F.Supp. 1268 (W.D.
okla. 1980) all so hold.

|f gross negligence, wllful and wanton msconduct and sinple
negligence under comon |aw definitions and Federal Enpl oyer
Liability Act definitions can be conpared for purposes of
determining the relative degrees of fault of plaintiff and
defendant in a conparative negligence situation then there is
absolutely no good reason why intentional conduct cannot be
simlarly conpared. The District Court's opinions to the contrary
sinmply have disregarded what happens in the real world of jury

deci si ons. See CSX Transportation, Inc. v. Wittler, supra.

Under Florida law, a jury should definitely be permtted to
determine the relative degrees of fault of all "at-fault" entities,

even where one is negligent and another is guilty of an intentional

tort. Section 768.81, Florida Statutes, requires it.
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Stellas argues that including Aaron on the verdict form
permts Alanp to escape liability for the very conduct which Al ano
should have warned Stellas about. Al ano is accused of taking
advantage of the crimnal conduct to reduce its own liability.
Alanp again points out that it had no duty whatsoever to provide a
safe roadway for Stellas to drive upon. Such argunents have
perhaps a nore reasonable relationship to cases of a business
invitee on a defendant's premses, but they have no application
what soever when we are talking about a public road. Cbviously, it
was the duty of the local police to protect Stellas. Further,
Stellas took a wong turn and this had nothing whatsoever to do
with Alano's warnings, absence of warnings as to generalized
dangers on the roadway. Florida has not yet recognized a cause of
action against a rental car conpany for failure to warn all renters
that they may well be hurt in an autonobile accident wth another
negligent notorist. W have not yet carried tort law this far, but
it will unquestionably be one of the next argunents to be made

Stellas relied upon Hollev v. M. Zion Terrace Apartments,
Inc., 382 So. 2d 98 (Fla. 3d DCA 1980) for the argunent that Al anp

should not be allowed to take advantage of the crimnal conduct of
Aar on. The Hol |l ev case was al so argued for precisely the sane
point in the briefs before this court in Fabre. Qoviously, Hollev
did not involve application of Florida's Conparative Fault statute

in Section 768.81 and in Hollev the apartnment house sought to

completely escape all liability arguing that the third party's act
was an independent intervening cause. Hol | ev has absolutely no
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application here because here the jury found Alamb to be 10% at
fault and found that Aaron's acts were indeed foreseeable to Al ano.

Qoviously, this argunent has no particular application to an
intentional tortfeasor rather than a negligent tortfeasor. Fabre
recogni zed that the Legislature changed the law. Hollev predated
this decision.

The argument is made that putting intentional tortfeasors on
verdicts will do away with any incentive for a business to warn a
custoner of the dangerous conduct of others. The actual verdict
and judgment in this particular case totally dispel this argument.
Here, the jury found Alanp 10% at fault despite the terribly anti-
social acts of Aaron. Under Florida's brand of conparative fault,
Alanb was held jointly and severally liable for the economc
damages. The inclusion of Aaron on the verdict form sinply
relieved the negligent Alano of liability for stellas‘ non-econom c
damages as corresponding to the percentage of fault found for
Aaron.

It is ludicrous to say that Alamp escaped all Iliability in
this case or took advantage of the crimnal conduct of another. I'n
this case, a judgnment of $23,282.08 was entered agai nst Al ano.
This anount represented 58% of the total damages found by the jury.
Thus, Alam's 10% negligence equated to 58% of the damages. This
amobunt is quite clearly sufficient penalty and incentive to
encourage Alanp and indeed all businesses to warn custoners of any
and all foreseeable dangers.

Wien all is said and done, the percentages of fault between

26




the nultiple entities responsible for a plaintiff's injuries boi

down to a jury auestion. Although we cannot actually describe what

the mental processes of the jury mght be, asa society we sinply

have no other way of deciding these issues. In fact, jurors can,
and do, conpare negligent conduct wth intentional conduct, in
their verdicts in many cases. People sinply do not act 100%

negligently or 100% intentionally. Frankly, all of this is why
this Court's Fabre decision and use of the word "fault" rather than

"negligence" IS such a sound and correct judicial policy.
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11.  WHETHER FABRE V. MARIN IS WRONG AND SHOULD BE
ABANDONED | N FAVOR OF SOME OTHER | NTERPRE-
TATION OF THE WORD " FAULT".

There is absolutely no reason to recede from or dramatically

change Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). The inclusion

of other at fault entities on the verdict form was the proper
impl enentation of the legislative intent expressed in § 768.81.
Stellas argues again that the statute is anbiguous. This Court has
already directly rejected such arguments and we note that in the

Fourth District's current opinion in Slawson v. Fast Food

Enterprigeg, the court stated as follows:
The parties have stipulated that the legislative history
of section 768.81, both witten and audio, offers no
assistance in understanding the text. In any case, we
find the meaning of this statute fromits text.

The anbiguity argunent is no longer an issue before this Court.

As expressed in Fabre it is Alanp's responsibility being

determned here. The basic fairness of being held responsible only
for the injury one actually causes sinply cannot be doubted or
di sput ed. Fabre is the nore progressive view and it has worked
well in Florida tort litigation for the past several years.

Fabre was issued August 26, 1993 and has thus been in
exi stence for three years as of the filing of this brief. Fabre
has been cited over 52 times by the courts of Florida as of this
writing. The Legislature has had anple opportunity to revise §
768. 81. | ndeed, bills have been introduced in subsequent
|l egi slative sessions which would have excluded consideration of
non-party fault. Those bills have failed before the Legislature.
It is patently obvious that the Legislature is well aware of this
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Court’'s Fabre decision and that the Legislature has chosen not to

change it. This Court should continue to abide by the legislative
intent. Indeed, to go back now and conclude that a mstake had
been made as to the Legislature's intent over three years ago woul d
be both wong and totally unwarranted. Certainly, procedural

issues wll continue to arise and the courts of Florida can deal

with them as they are presented. See Nash v. We[ls Farqo Guard

Services, Inc.., 21 F.L.W s. 292 (Fla. 1996).

Stellas argues that tort cases do not settle as quickly
anynore since this Court issued Fabre. As we have already pointed
out, cases do not settle as quickly since this Court's decision in

Hoffman v. Jones. supra. That is certainly no reason to overrule

Hoffman v. Jones and to return to the pure common |aw approach. A

simlar result is what Stellas now asks this Court to do. Stellas
wants a dramatic change in the law and it is the Florida
Legislature rather than this Court that has the right to make such
a change.

CONCLUSI ON

This Court should uphold the Third District's construction of
§ 768.81.
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