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ANTRODUCTION
The statement of the case and facts submitted by Panda-

Kathleen, L.P. ("Panda") omits certain material facts,
incorrectly states other material facts, and consistently sets
forth the facts in the light most favorable to Panda rather than
to Florida Power Corporation ("Fpc"), the prevailing party. In
addition, Panda incorrectly states the issues presented to and
resolved by the Florida Public Service commission ("PSC" or
"commission") in this proceeding. As the PSC expressly
recognized, and contrary to Panda®s repeated assertion, FPC did
nat ask the Commission to "' revisit’" and invalidate or modify
the contract.Y [Order at 8, A. 8). FPC simply asked the
Commission to enforce its Rules authorizing the Standard Offer
Contract at issue here and mandating its terms and conditions.
The first issue in that regard was whether Panda, after
taking advantage of the Psc’s Rules for a Standard Offer Contract
for "a qualifying facility less than 75 Mw," could subsequently
and unilaterally decide to construct a facility of 115 MW -- 53%
larger than the Psc’s Rules specified for this Contract. The

issue was not, as Panda states [Br. 4], the "amount of Dower that

Panda would be obligated to provide to the utility as Committed

Capacity." Rather, it was whether the 115 MW facilitv Panda

Y The Commission®s order denying Panda’s motion to dismiss
is included in the Appendix to this brief at Tab 8 and is
referred to as the "order." The Commission®s Final Order below
is included in the Appendix at Tab 9 and is referred to as the
"Final Order.'” The transcript of the hearing iIs designated

wp,___." _Panda’s initial brief_is designated "Br. __." All
emphasis in this brief 1Is supplied unleSs otherwise noted.

- -




proposed to build would comply with Rule 25-17.0832 (3) (c) [A.

123}, which limited this Standard Offer Contract to a "gqualifying
facility less than 75 MW . | | .«

The second issue was whether FPC was obligated to make
capacity payments in the manner specified by Rule 25~
17.0832(3) (e) (6) [A. 123. That Rule required capacity payments
under a Standard Offer Contract to be made for a "maximum" period
of the life of the avoided unit, which the Contract specified as
20 years. Panda®s Standard Offer Contract expressly incorporated
this Rule, and a payment schedule was included in the Contract
which specified the amount of the payments to be made during the
20-year life of this unit. Nevertheless, Panda contended that
FPC was obligated to make capacity payments for an additional 10
years over and above the unit’s life, at some unspecified price
that is nowhere found in the psc’s Rules, the Contract, or the
capacity payment schedule to the Contract.

When the issues presented to the PSC are correctly
understood and the evidence is considered as a whole, it becomes
clear that the Commission correctly rejected Panda’s
interpretation of the psc’s Rules authorizing and governing this
Standard Offer Contract. As the Commission correctly found,
Panda’s proposed 115 Mw facility was not a " qualifying facility
less than 75 MW" as required under Rule 25-17.0832 (3)(c), and
Panda’s effort to obtain 30 years of capacity payments for an
avoided unit having a life of only 20 years was simply not

permissible under Rule 25-17.0832(3) (c)(6).
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Furthermore, when the regulatory scheme established by 16
U.S.C. § § 823 (a), et s=q. (1995), the Public Utility Regulatory
Policies Act of 1978 ("PURPA") is considered as a whole, rather
than In the snippets Panda cites iIn isolation, i1t becomes clear
that the PSC correctly concluded that it had jurisdiction in this
proceeding. Unlike the cases Panda relies on, this case does not
involve an effort to terminate or modify a freely negotiated
contract after its execution. Instead, it involves the
enforcement of the psc’s Rules implementing PURPA. That is an
area explicitlvy reserved to the states under PURPA, and the PSC
was completely within that area of reserved authority when it
proceeded to enforce its PURPA Rules, which were the basis for
the p3¢/s approval of the Contract in the first instance.

STATEMENT OF THE CASE AND FACTS

1, The PURPA Regqulatory Scheme.

PURPA requires utilities to purchase electricity from
Nqualifying facilities” ("QFs") which satisfy particular
criteria, and it provides general standards regulating the price
for such purchases. PURPA directed FERC to enact regulations
requiring that every electric utility offer to purchase
electricity made available to it from a QF. 16 U.S.C. § 324a-
3(a) (1995). PURPA further directed each state regulatory
authority to implement reErc’s PURPA rules. 16 U.S.C. § 824a-
3(£) (1)(1995).

In accordance with PURPA and rErc’s rules thereunder, the
Florida Legislature directed that electric utilities "shall
purchase, in accordance with applicable law, all electricity
offered for sale by such cogenerator . . . ." § 366.051, Fla.
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Stat. (1993). To ensure that this directive was carried out, the
Legislature provided that "[t]he [PSC] shall establish guidelines
relating to the purchase of power or energy by public utilities
from cogenerators . . . ." Id.

Consistent with this state and federal statutory authority,
the PSC adopted all of FERC’s PTIRPA Rules and promulgated Rule
25-17.080 = 25-17.091 [A. 12], entitled "utilities’ Obligations
with Regard to Cogenerators and Small Power Producers." These
Rules provide "two ways for a utility to purchase QF energy and
capacity; by means of a standard offer contract, or an
individually negotiated power purchase contract.'” Order No. PSC-
95-0210-FOF-EQ, Docket No. 940771-EQ, February 15, 1995 [(*'Order
No. 95-0210") at 9, A. 10 at D]; see also Order No. PSC-95-0209-
FOF-EQ, Docket No. 940357-EQ (same) [A. 10 at C].

The Commission has emphasized that these two types of
contracts are treated "very differently" under its Rules. [Order
No. 95-0210 at 9, A. 10 at D]. Unlike negotiated contracts,
Standard Offer Contracts are "state-controlled" contracts that
utilities are required to enter into without negotiation over
their terms and conditions. [Order at 5, 8; A.8). Thus, the
commission’s rules "‘require utilities to publish a standard offer

contract in their tariffs' which must conform to the extensive

quidelines set forth in the Commission®s rules.? [Order No. 95-

¥ Because "utilities are given no choice" with respect to
Standard Offer Contracts, the Commission determined there was no
need for the "reg out" clause which is included in the negotiated
contracts [Order at 8, A. 8], a decision this Court affirmed In
Florida Power & Light Co. v. Beard, 626 So. 2d 660, 663 (Fla.

1993).
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0210 at 9, A. 10 at D]. See Rules 25-17.082(1),(2) and 25-
17.0832(3) [A. 12]. This provides a means by which "smaller
qualifying facilities" can sell energy to utilities which have
"superior bargaining power." [Order at 8, A. 8].

Hence, the difference between these two types of contracts
is not, as Panda states [Br. 4], merely that one is approved by
the PSC before the contract is executed and the other is approved
afterwards. The Commission specifically focused on the
substantive differences in these different types of contracts
when it determined that it has jurisdiction to interpret and
enforce its Rules controlling Standard Offer Contracts, although
it does not, as a general matter, have jurisdiction to interpret
negotiated contracts whose terms are not mandated by the
Ccommission’s Rules. See pages 16-17, 28-32, infra.

2. The Pan tandard Offer Contract.

Pursuant to the commission’s Order No. 24989, issued August
29, 1991 [A. 1), FPC filed a tariff for a "standard Offer
Contract for the Purchase of Firm Capacity and Energy from a
ualifving Facility L Than 75 MW of lid Waste Facilitv."
on November 25, 1991, Panda and FPC executed this Standard Offer
Contract [A. 2], pursuant to PSC Rules 25-17.080 through 25~
17.091 [A. 12], which were incorporated as a part of the
Contract. Those Rules expressly provided that "a gualifving
facilitv under 75 megawatts . . . mav accept any utilitv’s

tandard offer contract." Rule 25-17.0832 (3)(c). On October 7,
1991, shortly before this Contract was executed, Panda certified

to FERC that "[t]he Facility will have an estimated net maximum
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capacity at design conditions of 74.9 mMw."¥ [Conposite Ex. 1,
RDD-1; T. 40].

Notw thstanding that certification by Panda to FERC, Panda
asserts that it "made clear" to FPC "[fjrom the outset of this
transaction [that] it proposed to build a facility that would
generate in excess of 74.9 Mw,"™ and it points to the "initial
tentative Panda design, submtted with the contract,” for a
facility that "could generate 85-95 M\wW. . . % [Br. 73.
However, as it does throughout its brief, Panda inproperly
equates a facility's aross generating capacity with its net
generating capacity. [T. 160, 344]. Under the Psc’s Rules, |ike
the FERC’s Rules, the facility's size is nmeasured by its net
generating capacity -- which Panda had certified to FERC would be
l ess than 75 Mw.

Thus, although "the equipnment originally proposed by Panda
woul d have a gaross capacity of about 85 and 90 MN the net
generating capacity that the facility would actually have been
capable of delivering to Florida Power would have been dependent
on such additional factors as the anmount of facility's parasitic
| oad and especially the energy required by the facility's steam
host." [T. 421). Gven Panda's express representations that it
was proposing to construct a "75 MWV gas-fired cogeneration
facility" [Conposite Ex. 1, RDD-3; T. 4213, FPC "had no reason to

believe" that Panda's net generating capacity would exceed 75 MWV

¥ Under FERC precedent, a QF’s facility's size is neasured
by its "maxinum net output," Turner Falls Limted Partnership,
53 FERC §61,075 (1990) [A 11 at D), not its gross output.
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to "any significant degree." Id. That was especially the case
since other QFs had "contractually committed to a capacity that
Is nearly identical to their facility's net generating capacity."
I d,

Several years after its execution of this Standard Ofer
Contract for a "facility less than 75 Mw, Panda decided to
dramatically alter the size of the facility it proposed to build.
Al though Panda had certified to FERC that the facility would be
less than 75 MW -- a size that qualified for the Standard Ofer
Contract under Rule 25-17.0832(3)(a) for "small qualifying
facilities less than 75 Mw" -- Panda proposed in the summer of
1994 to build a 115 MNfacility -- 53 percent larger than it had
certified to FERC

In its brief, Panda states that it had informed FPC "on
several occasions" [Br. 73 of its intent to build a 115 MW
facility -- wthout ever saying when it supposedly did that
and it asserts that FPC did not conplain about this until the
summer of 1994; Panda further argues that FPC raised the issue of

the facility's size at that point in tine because it had decided

¥ FPC has never disputed that Panda could build a facility
that mght, by its very nature, have insignificant deviations in
net generating capacity over 75 MW. See _|ndeck-Yerkes Enersv
Services, Inc. v. Public Service Com’n of State of N.Y., 564
N.Y.S. 2d 841, 843 (N.Y.A.D.3d 1991) ﬁantici pated deviation in
output "only referred to ‘an inescapable inprecision with respect
to the expected output of a planned facility' and not to an
increase which is attributable, as here, to changes in the
facility's operations ‘to inprove cycle efficiency and
availability' . . . .w)y. However, as the Indeck Court held and
as Panda's own forner general counsel had earlier advised it (T.
196-97), a deviation greater than 10% would clearly be
| nper m ssi bl e.




it did not want this project to go forward. [Br. 10-11). The
evi dence established, however, that FPC first expressed its
concerns about a 115 MW facility in the summer of 1994 because it
was by letter dated June 23, 1994 that Panda notified FPC of this
proposed enlargenent of the facility. [Conposite Ex. 1, RDD-8;
T. 44-45]. Upon receiving this notice, FPC provided Panda with a
copy of a recent decision of the commssion confirming that,

under its Rules, Standard O fer Contracts are only available to a
facility smaller than 75 MW and that the facility size is
determined by its net generating capacity, not the anount of
capacity conmmtted under the contract. [T. 143)].

Panda disingeneously states that "[a] view of the list of
Florida Power's other active cogeneration contracts" shows that
other cogenerators have facilities greater than 75 MW  [Br. 10].
However, sone of these "cogeneration contracts" were not Standard

Ofer Contracts, but rather negotiated contracts which were not

subject to the PSC’s Rules for Standard Ofer Contracts.

Moreover, all of the others were Standard O fer Contracts entered
into before 1990, when the Commssion nodified its Standard O fer
Rules by adopting the 75 MW facility size linitation. [T. 177-
78] . Prior to 1990, there was no restriction on the size of
facilities serving Standard Ofer Contracts. Panda's Contract
was entered into after the Conm ssion had established the goal of
preserving the Standard Ofer Contract for small qualifying
facilities and adopted the 75 MN Ilimtation as a nmeans to further

that goal. The record is undisputed that Panda is the onlv OF



seeking to build a facility larger than 75 MN under a post-1990
Standard O fer Contract.

Al t hough Panda contends that it needed to enlarge the
facility to assure it would be able to satisfy its commtted
Capacity obligations to FPC, its contenporaneous actions show

ot herw se. In Panda's first notice to FPC of this proposed

enl argement of the facility, Panda stated that "[t]hese machines

are the nost economical units that allow [Panda] to supply the

commtted capacity of 74.9 MV at all times." [Conposite Ex. 1,
RDD-8; T. 456]. Significantly, Panda's former general counsel
testified that when he was asked by Panda whether the Contract
permtted a unit exceeding 100 MW (which he advised Panda it did
not), there was no suggestion that such a unit was required for
Panda to perform the Contract. [T. 196-200]. Quite to the
contrary, several units were being considered by Panda which
"approxi mated 75 MW." Id.

Moreover, although Panda asserts that all of the additional
capacity from this enlarged unit was required in order to perform
its Contract with FPC, the evidence established that Panda did
not intend to dedicate that capacity to FPC at all. | nst ead,

Panda intended to sell this increased capacity to third parties.

Thus, some two nonths before Panda advised FPC of its plan to
enlarge the facility to 115 MN it submtted a proposal to the

City of Lakeland for the sale of 35 MW of capacity and energy




fromthis the facility.¥ [Ex. 26; T. 361). Gven Panda's

effort to market to other wutilities the additional capacity an
enlarged facility would produce, it is apparent that this change
in the size in the facility was to enhance the economcs of the
project, not to neet Panda's capacity commtnment to FPC under the
Contract. [T. 417].

In its brief, Panda repeatedly, but incorrectly, states that
it is required to provide conmtted Capacity of 74.9 MV at "all
times" and under "all conditions," and that FPC has the right
"throughout the life of the contract" to require Panda to
denmonstrate that it is doing so. [See, e.g., Br. 53. In actual
fact, Panda has an absolute contractual right to decrease its
Conmitted Capacity by 10%, or down to 67.4 Mw., (Contract g 7.2,
A 2, T. 418]. Mreover, Panda only needed to operate at 90
percent of its Commtted Capacity during FPC’s on-peak hours to
satisfy its performance obligations under the Contract, with no
performance requirenent during the renmaining hours of the day.
Panda is not required to produce 74.9 MN "at all times." [T.
1663.

Furthernore, FPC only has the right once a vear to require
Panda to denonstrate full capacity, and Panda then has the right
to pick any date within a 60 day period for the test. [ Contract
9 7.4, A 2; T. 418-419)]. This gives Panda the opportunity to

¥ Panda contended below that this formal proposal -- which
was devel oped by an internal task force (gsee Exhibits 25 and 27),
and copied to three Panda officers [Ex. 26; T. 364] -- was not
aut hori zed. [T. 273, 362). That contention was patently
i ncredi bl e. | ndeed, Panda never withdrew this offer, which was
rejected by the City a nmonth later. [Ex. 28; T. 273-74, 367-68).
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perform mai ntenance needed to restore or enhance the unit's
efficiency and to avoid extreme weather conditions. [T. 418].
For exanple, Panda claimed that the facility's size needed to be
increased to allow the possibility that it mght have to
denmonstrate its Conmitted Capacity at a time when the tenperature
was 1022 F, the hottest day ever recorded in Lakeland. [T. 309-

But Section 7.4 of the Contract gives Panda 60 davs
denmonstrate its Commtted Capacity, and it is not likely that a
temperature of 1022 would be sustained for two solid nonths! (T.
419].

It is telling that none of FPC’s other simlarly situated
QFs designed their facilities wth a "margin of error" even close
to 53% level used by Panda. In fact, two facilities which
utilize equipment nearly identical to Panda's proposed
configuration each have a capacity commtnent that is alnost the
same as the facility's net generating capacity. [T. 420]. Wien
Panda's attenpt to sell to others the additional capacity that it
claimed was necessary to serve the Standard Ofer Contract is
coupled with the absence of any such oversizing by conparable
QFs, it is plain that Panda's effort to enlarge this facility was
nothing nore than an after-the-fact attenpt to enhance the
economc viability of the project. [T. 417].

It nust also be remenbered that it was Panda itself which
agreed by a Standard Ofer Contract to provide Commtted Capacity
of 74.9 MNfroma 74.9 MNfacility. If Panda believed it needed
to build a facility larger than 75 MNin order to make such a

conmmtment, the Commssion's Rules provided for negotiated

-1]1-




contracts to accommodate |arger qualifying facilities. (Rule 25-
17.0832(2), A 12; T. 416). Conversely, if Panda wanted to
utilize the Standard Ofer Contract for facilities less than 75
MW but believed that it could not deliver a Commtted Capacity of
74.9 MW from a facility that would neet the Rule's size
limtations, Panda could have selected a lower Conmitted
Capacity. [T. 1643. Instead, it entered into a Standard O fer
Contract for a "qualifying facility less than 75 MW," while
undertaking at the sane tine to provide a Commtted Capacity of
74.9 MN (which could be reduced to 67.4 MWN at Panda's option)
from a facility having a federally certified maxi num net
generating capacity of 74.9 MN

3. The PSC Proceeding.

Upon learning of Panda's intention to build a 115 Mw
facility, FPC advised Panda that it did not believe this could be
done under the Comnmission's Rules, absent PSC approval. [T. 44,
57]. Panda did not seek such approval from the Comm ssion and
instead sinply raised the issue with nmenbers of the Conmission's
staff. [Composite Ex. 23, RK-30, 31; T. 243, 244]. A staff
menber |ater advised Panda, by letter dated August 24, 1994, that
he vfore[saw] Nno reason why this is any type of contract change
that should cone before the commission.m® (Conposite Ex. 23, RK-
30, 31; T. 243-244)., But, as the Commission observed in its
Final Order, he did not "address whether the size of Panda's
proposed facility would conply with Rule 25-17.0832, Florida

Adm nistrative Code, which is at issue here."™ [Final Oder at 2,

A 9].
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FPC was not copied on that letter. [T. 46]. Not knowi ng of
the letter, FPC wote Panda on Septenber 8, 1994 that it would

await the Comm ssion's action on the facility size issue.

[Composite Ex. 1, RDD-12; T. 46]. It was not until January, 1995
that Panda provided FPC with a copy of the letter and it becane
"apparent to Florida Power that Panda did not intend to seek any
formal Commission ruling on this subject . . . » [T. 46].

Since Panda was persisting in its change in plans wthout
obtaining PSC approval, FPC filed its petition, dated January 25,
1995, seeking a declaration on two discrete issues. [R 1-135;
A. 3}. Athough Panda opens its brief by characterizing those
| ssues as "spurious" [Br. 1)}, Panda had itself raised those very
issues with FPC, and it had sought FPC’s consent to Panda's
proposed nodification of the Contract with respect to them
[Composite Ex. 1, RDD-9; T, 45]. |In addition, one of these
"spurious" issues had been independently raised with Panda by a
prospective |ender on the project. [ Composite Ex. 32, BAMG,
Sheet 21 of 26; T. 452)]. Mnifestly, these were not "spurious"
I ssues conjured up by FPC to derail this project, as Panda
repeatedly urges in its brief,

The first issue raised in FPC’s petition was whether Panda
woul d comply with the "Standard Ofer Contract for the Purchase

of Firm Capacity and Energy from a oQualifving Facility lLess Than

75 MW if it built a 115 MWfacility, as it now sought to do.
FPC specifically sought this declaration in light of Rule 25-
17.0832(3)(a), which was the basis upon which this Contract was

authorized in the first instance and which was incorporated as a
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term of the Contract. That Rule expressly limts the use of this
Contract to "small qualifying facilities less than 75 Mw." Thus,
FPC did not sinply rely on the ®title" of the Contract, as Panda
wongly states [Br. 39-40]; it relied on the substantive
requirements of the controlling PSC Rule that had been
incorporated as an integral part of this Contract.

Secondly, FPC requested a declaration that, under Rule 25-
17.0832(3)(e)(6), FPC’s capacity paynent obligations would

termnate after 20 years, which is the life of the avoided unit

specified in the Contract, instead of 30 years as urged by Panda.

That Rule, which is also specifically incorporated into the
Contract, provides that "[alJt a maximum firm capacity and eneray

shall be delivered for a period of time equal to the anticipated

plant life of the avoided unit, comencing with the anticipated

in-service date of the avoided unit."¥ The Contract expressly
defines the life of this avoided unit as 20 years, and it
contains a 20-vear_capacity payment schedule. [See Contract

Appendix C, Schedules 2 & 3, A 2; T. 52].

In February, 1995, Panda petitioned the PSC for |eave to
intervene in the proceeding. [R 136; A 43. In so doing, Panda
made no claim that the PSC |acked jurisdiction over FPC’s
Petition, nor did it nove to dismss that Petition at that tineg,
as Panda incorrectly inplies on page 1 of its brief. 1d, The

PSC granted Panda's request to intervene on March 6, 1995.

¥ FPC does not dispute its obligation to purchase and pay

for "as-available" enersy for the entire 30 year term of the
Contract.
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[Oder No. PSC 95-0306-PCO-EI, Docket No. 950110-EI].
Shortly thereafter, Panda filed its own "Motion for
Decl aratory Statenment and Oher Relief" [R 1543 and requested
the PSC to declare that Panda's proposed 115 MW facility would
comply with the Contract and that FPC would be obligated to make
capacity paynents for an additional 10 years over and above the
life of the avoided unit. Panda also asked the PSC to nodify the
Contract to extend its specified mlestone dates. [R 154, 376,
A. 5]. In making that motion, Panda nade no assertion that the
PSC lacked jurisdiction to render the relief sought therein. Id.
On June 29, 1995, following a status conference wth
Commi ssion staff at which Panda expressed concern that nmaterial
factual issues were in dispute, Panda filed a Petition for Formal
Evidentiary Proceeding and Full Conm ssion Hearing. [R 376, A
5). Panda expressly acknow edged in that Petition that the PSC
had jurisdiction over this matter, declaring that "{t]o the

extent permtted by applicable law, the Conm ssion has

jurisdiction to nake determinations ressectins the [Panda

Standard Offer] Contract and to grant_appropriate relief,

consistent with that requested in earlier filinss in this

docket." [Petition, ¢ 7, pp. 4-5, A 5]. Mreover, Panda
asserted that, "[ulnder its Rules 25-22.022, 25-22.025 and 25-

22.035, the Conmmission has the right, and in these circunstances

an_oblisation, to convene and conduct a formal evidentiary
proceedi ng under section 120.57(1), Florida Statues." [Petition,
$ 7, p. 4, A 5}. Pursuant to Panda's Petition, the PSC

scheduled a hearing on these issues for February 19, 1996.
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4. Panda’s Belated Mtion to Dismss and
the Order Denvins Dism ssal.

On Septenmber 12, 1995, sone eight nonths after FPC’s
Petition was filed and long after Panda had itself affirmatively
Invoked the Psc’s jurisdiction to resolve this dispute, Panda
filed a Mdtion to Stay or Abate Proceedings, Mtion To Dismss
and Supporting Menorandum asserting to the Commssion for the
first tinme that it lacked jurisdiction over the clainms raised in
FPC’s petition.1 [R. 444, A +6]. Specifically, Panda cl ai ned
that the relief sought fromthe PSC in FPC’s petition -is
preenpted by Section 210(e) of PURPA and FERC’s Rules under
PURPA. Following briefing by the parties and oral argunent, the
PSC denied Panda's notions by order dated Decenber 27, 1995.
[Order at 10, A 8].

The Commission first ruled that it has "extensive regulatory

authority over FPC, the public utility required to purchase

cogenerated power under the state-created and state-controlled
standard offer contract." (Order at 5, A 8]. Under the Rules
the Comm ssion adopted to inplenent PURPA, there are
"significant » differences between standard offer contracts and
negotiated contracts, and the latter are not subject to the sane

"extensive direction and control under the [PSC’s] rules" as

¥ panda incorrectly states that it sought its affirnmative

relief "[ijn the alternative to dismssal . . . ." [Br. 2].
Quite to the contrary, Panda sought its affirmtive relief | ong
before it filed its notion to dismss. Moreover, it never

?gested that the PSC |acked jurisdiction over Panda's

Irmative claims, including its request for the Conmmssion to
rmdlfv the Contract's milestone dates. which claims were never
Wi t hdrawn.
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standard offers. (Order at 7, A 8)]. In the Commssion's words,
"utilities are not required to execute a negotiated contract, and

they are not required to include the vast arrav of specific

provisions that the standard offer rules contain." Id. The
Commi ssion went on to explain that:

There is a valid reuulatorv purpose behind the different
treatment of neqotiated contracts and standard offers in our
cogeneration rules, and it is entirelv consistent wth
federal resulation. State-controlled standard offers that a
utility is required to execute encourage the devel opment of
cogeneration by relieving smaller qualifying facilities from
the burden of negotiating with utilities that have greater
resources and superior bargaining power. Conversely,

because a utility is not free to negotiate the terns and
conditions of a standard offer, it Is entitled to relv upon
the stabilitv and certainty of the standardized terns
established and enforced by the Commi ssion's rules, iust as
the cosenerator is.

Id4. at 8.

The Conmmi ssion enphasized that FPC was sinply asking the PSC
to enforce its Rules which are a part of the Contract, not to
“‘revisit"' and termnate or nodify the Contract., 1d. 1t
concluded that it has jurisdiction to "apply and enforce the
cogeneration rules we developed to inplement PURPA," id., and

that "[tlhe relief FPC has reuuested here does not conflict wth

federal regqulations Or subiject Panda to ‘utility-type’ state rate

requlation." I1d4. at 9.

The Conm ssion also ruled that "Panda has voluntarily
submtted itself to our jurisdiction by taking substantive action
in the case and requesting affirmative relief from us." Id. at
5. Noting that a claim of lack of jurisdiction over the person

must be affirmatively asserted before the party takes any

substantive action in the case or the claim wll be deened
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waived," the Conmission determined that "Panda’s own Petition for
Declaratory Statement and its Petition for Formal Evidentiary
Proceeding preclude it from arguing lack of jurisdiction over
Panda now." Id.

5. The Evidentiary Hearing.

At the hearing, Panda contended that it had to construct a
115 MW unit in order to conply with emssion standards enacted
after this Contract was signed. [Br. 9]. However, Panda's own
expert acknow edged that conpliance with these standards would

have been an issue only when the natural gas-fired facility

operated on its planned backup fuel -- oil -- [T. 3511, and that
Panda could have selected another backup fuel -- such as propane

-- that would have alleviated any conpliance problems [T. 352].
Moreover, even using oil as a backup fuel, technology is
admttedly available which would have allowed the original
facility to satisfy those standards, and indeed, that technol ogy
I's being used successfully by other s. [T. 314].

Panda also argued that it was contractually obligated to

provide FPC "a Conmitted capacity of 74.9 MN at all tinmes, under

all conditions," and therefore needed to construct a plant with a

maxi mum total capacity well in excess of the 74.9 MN Committed
Capacity." [Br. 8]. That testinmony was, however, directly
contradicted by FPC’s w tness Robert Dolan, who explained that
Panda is not required to provide 74.9 NW "at all tines, under all
conditions, @ and that the Contract instead affords "a significant
measure of flexibility to Panda in satisfying its conmtted

capacity obligations,” including the right to unilaterally
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decrease its Commtted Capacity by 10% [T. 418-19]. In
addition, Dolan refuted the design assunptions used by Panda in
an effort to justify its 53% increase in the size of the
facility, and he described the facilities of other QFs, each of
which has a net generating capacity about equal to the
contractual Conmtted Capacity, exactly as Panda originally

pl anned and certified to FERC [T. 419-20].

The parties also presented sharply conflicting testinmony on
the issue of FpPC’s capacity payment obligations. Panda states in
its brief that it presented testinmony that FPC had agreed in
meetings after the Contract was executed that it was obligated to
make capacity paynents for the full 30-year term of the Contract,
that the 20-year capacity paynent schedule in the Contract "“was
an oversight that would be addressed,” and that "the only issue"
was what the anount of the paynments would be for the last 10
years, given the absence of any agreenent on that price in the
Contract. [Br. 15]. However, contrary to Panda's statenent that
"Injo Florida Power wtness contradicted Panda's testinony," id.,
that testinony wasg contradicted by FpPC’s wtness Dol an. [T. 51-
55, 423-424). It was also contradicted by Panda's own former
general counsel, who had been present at the meetings and
testified that no such agreement was ever nade by FPC [T. 192-
94).

Panda al so asserts that FPC did not refuse to nmake the
additional capacity paynments until 1994, some 3 years after it
executed the Contract, and Panda attenpts to ascribe FPC’s

refusal to its alleged determnation at that tinme that it did not
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want this plant to be built. [Br. 15-16]). Once again, however,
Panda ignores the contradictory evidence, which establishes that
FPC had expressed its "concerns" about Panda's demand for

addi tional capacity paynments as early as a January 9, 1992
"negotiating session," just a few nonths after the Contract's
execution. [T. 199].

Panda cites at length from its expert wtness' testinony

opining as to the supposed requirenent under the Contract for 30
years of capacity paynents. [Br. 14-15]. But Panda conpletely
ignores the witness' explicit acknow edgement [T. 513, 536] that
his opinions did not take into consideration the PSC Rules, which
are expressly incorporated as part of the standard O fer
Contract. Those PSC Rules make it perfectly clear that capacity
payments cannot be made after the 20 year life of the plant.
[ Conposite Ex. 32, BAM 6, Sheet 21 of 26; T. 444). Panda al so
ignores the record evidence that, if FPC were required to make
capacity paynents for 30 years rather than the unit's 20 vyear
life, it would be "forced to pay substantially nmore than the cost
of the avoided unit that is the subject of the Panda cContract.®
[T. 543. That would not only be "contrary to the avoi ded cost
pricing principles of pPURPA," it also "would result in an
unwarranted windfall to Panda." Id.

6. The Final Oder.

The Conmm ssion entered its Final Oder on My 20, 1996.

[A 9]. It weighed the conflicting evidence as the trier of fact
and found that "the evidence shows that Panda could adequately

serve its contract with a facility much smaller than 115 Mw."
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[Final Oder at 2, A 91. It went on to find that "([t)he
evidence also shows that Panda itself did not believe it needed
additional capacity to serve its standard offer contract because
it offered to sell an additional 35 MW of firm capacity from the
facility to the Gty of Lakeland." Id. The PSC also construed
its Rules in this regard and concluded that:

r[ﬁllgsend(i) f noPtangIaI onv(\?eidte.OI t%hgrucie# gr ea} l%g%rol Bag[ihlailtt yl’:’an%}a"l:s

proposed qualifying facility does not conply with Rule
25-17.0832, Florida Admnistrative Code.

The PSC further ruled that, under Rule 25-17.0832 [A 11],
FPC must nake capacity paynents to Panda for the useful life of
the avoided unit, which is 20 years. Id. If FPC were required
to nmake such payments to Panda for 30 years:

FPC’s capacity paynments would exceed the avoi ded cost
of the unit identified in the standard offer. This is
clearly in violation of both the Public Wility

Resul atorv _Policy Act (purpA) and our rules for OFs,
which were inplenented to ensure that utilities pay no
nore than the avoided cost to purchase capacity and
eneragy from agualifving facilities.

Id.

Finally, the Commssion ruled that the mlestone dates
contained in the Standard Ofer Contract would be extended, as
Panda had requested, for 18 nonths. 1d.

STANDARD OF REVI EW

Commi ssion orders cone to the Court "clothed with the
statutory presunption that they have been nmade within the
Comm ssion's jurisdiction and powers, and that they are
reasonable and just and such as ought to have been made."
[Ctations omtted]. An_ agency’s Interpretation of a
statute jt is charged with enforcing iS entitled to great
deference . . . ,
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Florida Interexchange Carriers Ass’n. V. Beard. 624 So. 2d 248,

250-51 (Fla. 1993). This Court I|ikewi se pays great deference to
an agency's interpretation of its own rules, and it "should not

be overturned unless clearly erroneous." Pan Anerican Wrld

Airwayvs, Inc. v. Florida Public Service Comm ssion, 427 So. 2d
716, 719 (Fla. 1983).

This Court "will not reweigh or reevaluate the evidence
presented to the commssion, but wll examne the record only to
determ ne whether the order conplained of neets the essential
requi renments of law and whether the agency had available to it
conpetent substantial evidence to support its findings." McCaw
Communi cations of Florida Inc., v. Cark, 1996 W 543397 (Fla.
Sept ember 26, 1996).

SUMVARY OF ARGUMENT

Panda's contention that the Comm ssion |acked jurisdiction
in this case is founded on Panda's incorrect assertion that FPC
asked the Conmission to "void" or "reform"™ this Contract. Based
on that erroneous premse, Panda relies on cases where, unlike
this case, a utility petitioned the state commssion to modify
its paynent obligations under the contract or to termnate an
existing contract. The Comm ssion correctly determned that FPC

did not request anv_such relief in this proceeding. Rat her, FPC

simply sought to enforce the psc’s PURPA rules which are the

basis for the pscrs approval of this Contract and are
incorporated in it. That is plainly an action the PSC was

permtted to take because PURPA expressly provides that oFs_are

not exenst from state OF rules adopted to inplenent PURPA.
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Thus, contrary to the assertion Panda erroneously urges to
this Court, neither PURPA nor the FERC rules inplenenting PURPA
operate t 0 excl usi vel y occupy, and t hereby preenpt, the area of
utility-QF relationships. PURPA, FERC’s rules and orders
thereunder, controlling Suprene Court precedent, and numerous
deci sions and orders from other states mmke that clear. [Instead,
Congress and FERC envisioned a cooperative regulatory environment
in which the federal government would prescribe broad guidelines
to encourage QF developrnent, while the states would retain
responsibility to inplenment and _enforce those guidelines. So

long as the state rules do not conflict with FERC’s rules -- and

Panda has made no assertion that the Psc’s PURPA Rules conflict
Wth FERC’s rules -- the state is carrying out its legitimte and
intended role in the PURPA inplementation schene. That is
exactly what the PSC did here, when it enforced its PURPA Rules
with respect to this Standard Ofer Contract.

On their face, the psc’s PURPA Rules limt the availability
of a Standard Ofer Contract to a "qualifying facility less than
75 MW," and they likewse |imt the utility's obligation to nake

capacity paynents to the |life of the avoided unit, which here was

i ndi sputably 20 vears. The PSC construed those Rules in a manner
that is fully consistent with their plain |anguage and purpose,
with prior precedent, and with the law under PURPA.  Furthernore,
the PSC nethodically evaluated the evidence before it, and its
factual findings are firmy grounded on conpetent substantial
evidence. The Commi ssion's decision that Panda nust conply wth

the requirements of the Psc’s Rules for Standard Ofer Contracts
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has not been shown by Panda to be "clearly erroneous,” and it
should be affirmed by this Court.
ARGUMENT
PO NT ONE
THE P8c HAS JURI SDI CTI ON

TO ENFORCE I TS
PURPA RULES.

A PURPA Provided For An _Ongoing State Enforcenent Role.

Congress enacted PURPA in an effort to encourage the

devel opment of non-traditional energy sources, and Sections 201
and 210 were specifically designed to renove certain inpedinments
to such efforts. See FERC Order No. 69, Small Power Production
and Cogeneration Facilities, Regulations Inplementing Section 210
of the Public Wility Regulatory Policies Act of 1978, 45 Fed.
Reg. No. 38 at 12211 (Feb. 25, 1980) ("™order No. 69") [A 11, A].
For exanple, QFs faced the prospect of being regulated under
state laws as an electric utility. Section 210(e) (1) dealt wth
this concern by permtting the FERC, in its discretion, to issue
rules providing QFs Wwith a limted exenption from certain state
regul ation. 16 U S.C. § 824a-3(e)(1l). Notably, however, Section
210(e) (3) explicitly prohibited any exenption of QFs from state

laws or regulations issued for purposes of implementina PURPA. 16

U S.C § 824a-3(e) (3)(A).

In short, Congress did not provide for federal occupation of
the field of QF contracts. PURPA were exenpted QFs from sone
state regulatory burdens, but they were not exenpted from all
such regulation, and Congress specifically looked to both the

states and the federal government to inplement the objectives of
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PURPA. FERC was instructed to enact regulations that would
encourage QF developnent. 16 U S.C. § 824a=3(a). |In turn, state
regul atory agencies were directed to take appropriate steps to

i mpl ement  PURPA and the FERC’s rules. 16 U S.C. § 824a-3(f) (1).

In enacting its PURPA rules, FERC exenpted QFs only from
state laws or regulations respecting "[t)he rates of electric
utilities(] and . . . the financial and organizational regulation
of electric utilities,” 18 C.F.R 8292.602(c) (1), which is often
described as the QF’s exenption from "utility-type regulation.”
FERC’s Rules expressly provided that this exenption did not apply
to rules adopted by states to inplenent PURPA. 18 CF. R
§292.602(c) (2). Instead, the states would retain an active role
in construing and enforcing their PURPA rules, and state
"oversight W ll be ongoing” in that regard. [Order No. 69 at
12231, A 11 at A].

Thus, Panda's contention that the Ps¢’s authority "ended"
with its approval of this Contract [Br. 24] is plainly wrong.¥
Al though the PSC could not thereafter change the terns of that
Contract or invalidate it through "utility-type regulation" --
which it was not asked to do here -- it does have jurisdiction to

enforce the psc’s PURPA Rules pursuant to which the Contract was

¥ In fact, Panda itself has previously acceded to the PSC’s
exercise of on-going jurisdiction over QF contracts, thereby
recognizing that the Ppsc’s authority does not "end" upon its
approval of the contract. For exanple, Panda participated,
w thout asserting any claim of lack of jurisdiction, in the Psc’'s
proceedi ng approving procedures by which FPC can curtail
purchases of power under existing QF contracts when required by
operational constraints on Fpc’s system [See Order No. PSC~95-
1133-FOF-EQ, Docket 941101-EQ, A 10 at Iﬁ

_25_




authorized in the first instance and which were expressly made a
part of the Contract, That is all the PSC was asked to do here
and, as its Final Oder establishes, that is all it did do.

B. supreme Court Precedent Confirms That The Conmission's

Enforcenment Jurisdiction Over Its PURPA Rules Has Not
Been Federally Preempted.

Any possible doubt as to the ongoing jurisdiction of state
regulators to interpret their PURPA rules and to resolve
controversies thereunder on a case-by-case basis was
affirmatively laid to rest by the United States Supreme Court in

FERC v. Mssissippi, 456 U S. 742 (1982). VWile noting that

Congress could have opted to "pre-empt the States conpletely in
the regulation of retail sales by electricity and gas utilities
and in the regulation of transactions between such utilities and
cogenerators,™ the Court enphasized that PURPA "does nothing nore
than pre-empt conflicting state enactnments in the traditional
way." Id. at 759. The Court also acknow edged that state
regul ators have broad discretion to determne how best to apply
FERC’s PURPA rul es:

a state comm ssion may conply with the statutory

requirements by issuing regulations, by resolvins disputes

on a case-by-case basis. or bv takins anv other action
reasonably designed to give effect to FERC’s rules.

Id. at 751. Summing up the PURPA role of state regulators, the
Court added that:

In essence, then, the statute and the inplenmenting

regulations sinply require the [State] authorities to

adjudi cate disputes arisins under the statute. Di spute

resolution of this kind is the very type of activity

.gst_omarilv_enqaqeubv&r State1 Public Service
mm Sssi on.

Id. at 760.




The Missigsippi Court referred by analogy to Testa v. Katt,

330 U.S. 386 (1947), in which a federal price control statute
gave jurisdiction over claims to both state and federal courts.
The state courts were deemed conpetent to adjudicate those
claims, even though they were called upon to enforce federally-
mandat ed standards which had becone the prevailing policy in

every state. Mssissippi at 760. According to the Court, "[t]he

M ssi ssippi  Conmission has jurisdiction to entertain clains
anal ogous to those granted by PURPA, and it can satisfv_§ 210’s

requirements Sinmslv by opening its doors to c¢laimants." Id.

Consistent with the Court's holding in Mssissippi, the PSC here
simply opened "its doors to clainmants" who sought an
interpretation of the PsC’s rules under PURPA and the nandated
Standard Ofer Contract which expressly incorporated those rules.

C. FERC’s Articulated Enforcement Policy Defers Mtters
Arisins Under State PURPA Rules To The States.

Consistent with the Suprenme Court's recognition in

M ssissippi that state regulatory bodies are to open their doors

to adj udi cate _PURPA claims, FERC has |ong encouraged such bodies

to take jurisdiction of such disputes. In 1983, FERC issued a

policy statenent in which it expressed an overtly _non-preenptive

view with respect to PURPA enforcement issues that mght arise

after the initial inplenmentation of PURPA rules, and it
specifically directed parties to initiate enforcenent proceedings
I n state fora, rather than in federal regulatory and judicial

fora. Policy Statenent Regarding the Conm ssion's Enforcenent
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Rol e Under Section 210 of the Public Uility Regulatory Policy
Act of 1978, 23 FERC ¢ 61,304 (1983) (the "Policy Statement").
FERC has cited its Policy Statement nore than a dozen tines.

See, e.g., North Little Rock Coseneration, L.P. and Power

Svstens, Ltd. V. FEneravy_Services, Inc. and Arkansas Power & Light

Co., 72 FERC ¢ 61,263 (Sept. 19, 1995). As recently as February,
1996, FERC adhered to that "policy of leaving the states to
determine the specific paraneters of individual QF contracts

." Massachusetts Institute of Technolosv, 74 FERC §

61,221, 61,750 n.11 (1996) [A 11 at B]. The PS8C’s consideration
of FPC’s petition is conpletely consistent with FERC’s
characterization of the proper state role under PURPA.

D. The PSC Has Jurisdiction Under State Law To Interpret
And Enforce Its PURPA Rules.

I n accordance with PURPA and FERC’s rules thereunder, the
Florida Legislature directed that electric utilities "shall
purchase, in accordance with applicable law, all electricity
offered for sale by such cogenerator . . . ,®» § 366.851, Fla.
Stat. (1993). The Legislature further provided that "[{t]he [PSC
shal|l establish guidelines relating to the purchase of power or
energy by public utilities from cogenerators." Id. Consistent
wth this statutory directive, the PSC adopted relevant portions
of FERC’s PURPA rules, and it further pronulgated Rules 25-17.080
through 25-17.091 [A 123, providing "two ways for a utility to
purchase QF energy and capacity; by nmeans of a standard offer

contract, or an individually negotiated power purchase contract."
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[Order No. 95-0210 at 8-9; A 10 at D, Oder No. PSC 95-0209-FOF-
EQ p. 258, A 10 at (.

Panda elected to enter into a Standard Ofer Contract, wth
the terms mandated by the PSC’s PURPA’s rules, rather than
negotiate with FPC with respect to the terns of a purchase
contract. These two types of contracts are, however, treated
Very differently" under the PSC’s rules [Order No. 95-0210 at 9,
A. 10 at D], and Panda's contention that there is no difference
between the PSc’s jurisdiction over them was correctly rejected
by the Comm ssion.

As the Comm ssion enphasized in denying Panda's notion to
dismss, Standard Offer Contracts are "state-controlled"
contracts which nust be filed in psC-approved tariffs and nust
conform to the "extensive guidelines" set forth in the PsC’s
rul es adopted pursuant to PURPA. [Oder at 5, 8, A 83. Those
rules provide the means by which small QFs can sell energy to
utilities wthout the need to negotiate a contract.

Significantly, this Court expressly relied on the difference in
these contracts when it affirmed the PSC’s decision "to renove

regul atory out clauses from standard offer contracts with small

QFs" while allowng them in negotiated contracts. Florida Power
& Lisht Co. wv. Beard, 626 So. 2d 660, 663 (Fla. 1993).

Gven their legal status as filed tariffs and the fact that
they are "state-controlled" contracts, it is clear that the PSC
has jurisdiction to construe and enforce them The cogenerators
contesting jurisdiction in Docket No. 940771-EQ sgpecifically

di stingui shed standard offer contracts from negotiated contracts
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on this verv_ground, asserting that "standard offer contracts are

enbodied in utility tariffs over which the [PsSCl1is aiven.

specific jurisdiction in § 366.051, Florida Statutes." [See A
737 at 13].

The Commi ssion agreed that this was a critical distinction,

observing that "[wlhile the Conmission controls the provisions of

standard offer contracts, we do not exercise simlar control over

the provisions of negotiated contracts." [Oder No. 95-0209, p.

8, A 10 at c¢].

As can be seen fromits face, then, Panda's assertion that
Order No. 95-0209 establishes that the Commission |acks
jurisdiction in this proceeding [Br. 21, 28] is sinply not true.

That order only dealt with the Psc’s jurisdiction to construe

certain terns of a negotiated contract -- terms it did not
mandate or purport to control. In so ruling, the PSC expressly
di stinguished that proceeding from one -- as here -- involving a

Standard Ofer Contract. As such, that order in no way supports
Panda's claim here, but rather is conpletely consistent with the
Conm ssion's order denying Panda's motion to dismss, as well as
wth its other orders asserting jurisdiction over state-
controlled Standard O fer Contracts.

I ndeed, this Court's own prior precedents nake it clear that
the legal effect of the control the PSC exercises over Standard
Ofer Contracts is to render them "order([s] of the Conm ssion,
binding as such upon the parties." See Ctv Gas Co. v, Peoples

Gs System Inc., 182 So. 2d 429, 436 (Fla. 1965); Public Service

com’n v. Fuller, 551 So. 2d 1210, 1212 (Fla. 1989). Public




Service Com’n v. Fuller is of particular significance here since
this Court determned there that the Conm ssion had jurisdiction
to resolve a controversy over the provisions in a territorial
agreenent approved by the Conmi ssion precisely because "the
agreement hardl no existence apart from the PSC order approving
it. . . . Id. at 1212.

Just as in Fuller, a Standard Ofer Contract has no
exi stence apart from the PSC order approving it. Unli ke the
negotiated contracts that the Comm ssion declined to address in
Order No. 95-0209, Standard O fer Contracts exist only because
the PSC defines their terns, mandates that utilities nmust file
them as tariffs for PSC approval and, once approved, requires
utilities to abide by their terns wth any QF that accepts them
As a result, the PSC has the authority to say what this "state-
controlled" Contract means, and to enforce its own rules and
orders authorizing it.

The Comm ssion long ago declared, in words directly

applicable here, that it "certainly has jurisdiction to construe

its own [PURPA] [rlules at the request of a regulated utility to
which the rules apply." [PSC Oder No. 14207, p. 9, Docket No.

840438-EI, issued March 21, 1985, A 10 at A]. Panda's own
argunent graphically illustrates that the Conm ssion was squarely
presented here with the need to construe and enforce its PURPA
rules with respect to its prior approval of this Standard Ofer
Contract.

For exanple, Panda asserts that "the Conm ssion approved a

contract whose terns required Panda to provide and Florida Power
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to purchase a Commtted Capacity of 74.9 MW for thirty years."
[Br. 27). But the Commission itself has declared that it did net
approve a contract with those terns and that its PURPA rules
pursuant to which this Contract was approved, required FPC to
purchase power from a "qualifying facility of less than 75 MW"
and to make capacity paynents for only the life of the avoided
unit. Certainly, the Commssion has jurisdiction to determne
the correctness of Panda's construction of the Conm ssion's order
approving the Contract -- an order that was required for the
Contract to be legally efficacious in the first place.

Panda also argues that nothing in PURPA "recognizes, or even
mentions, a distinction between a negotiated contract or a
standard offer contract."™ [Br. 29]. But nothing in PURPA or the
FERC’s rules prohibits a state regulatory agency from providing
for these different types of contracts, and hence the PSC was
fully authorized to adopt its Standard O fer Rules. Having
voluntarily chosen the Standard Ofer option, Panda cannot
collaterally challenge those Rules at this late date.

In sum and consistent with its prior orders, the Conmi ssion
expressly ruled that it had jurisdiction to resolve the issues
presented in this proceeding with respect to its Rules adopted
pursuant to PURPA and § 366.051, Fla. Stat. (1993). "Commission
orders come to the Court 'clothed with the statutory presunption
that they have been made within the Commission's jurisdiction and

powers' . . . " Florida Interexchanae Carriers Assoc., 624

So.2d at 250-51. That presunption should be given full force and
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effect with respect to the p8c’s interpretation of Section
366.051, which it is charged with enforcing.

E. The Relevant Case Law Confirns
the Psc’s Jurisdiction To Enforce
Its PURPA Rul es.

It is clear that "Congress' enactnment of a provision
defining the pre-enptive reach of a statute inplies that natters
beyond that reach are not preenpted.” G sollone v. Ligsett

Gouw, Inc., 112 s.ct. 2608, 2618 (1992). In interpreting such

cl auses, "“the wesunption against preenption mandates courts to

read such a clause narrowmy." Wright v. Dow Chemical. U.S.A.,
845 F.supp. 503, 508 (MD. Tenn. 1993) (citing C wollone).
Nevert hel ess, Panda contends that PURPA should be read broadly to

exenpt Panda from all PSC oversight once the Standard offer
Contract was executed. Panda's argument is utterly wthout
merit.

By the express terns of PURPA, the limted regulatory

exenption available to QFs does not extend to rules issued by

states to inplement the PURPA schene. 16 U.S.C. § 824a-
3(e) (3)(1995). Florida's inplenenting rules are, of course, the
very rules which the PSC acted to enforce here. Mor eover,
insofar as PURPA authorizes FERC to exenpt qualifying facilities

from "State laws and regulations, it does nothing nore than pre-

enpt conflicting state enactments in the traditional way."
Mississippjiat 759. Here, there are no "conflicting state

enactments" to be preenpted. The PSC adopted rules _consistent

with FERC’s PURPA rules and with § 366.051, Fla. Stat. (1993),
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which provides PSC jurisdiction over Standard Ofer Contracts
that utilities such as FPC are mandated to execute with QFs.,

In urging that the PSC |acked jurisdiction here, Panda
relies on cases addressing claims for relief entirely different
from that sought by FPC in its petition for a declaratory
statement. As the Commission correctly recognized in denying
Panda's motion to dismss, and contrary to Panda's repeated
assertion in its brief, FPC did not ask the Conmission to nodify,
reform invalidate or termnate this Contract.? Instead, the
Commi ssion was sinply asked to enforce its PURPA rules which were
the basis for and were incorporated in this Contract. Gven the
nature of the limted relief which FPC sought and the PSC
granted, each of the cases cited by Panda is plainly inapposite.

For exanple, Panda places great reliance on the Third

Circuit's decision in Freehold Cogeneration Associates, L.P. V.

Board of Regqulatory Comm’rs of the State of New Jersey, 44 F.3d
1178 (3d cir. 1995), cert. denied, 116 S. C. 681 (1995). That

decision resulted from a Board-initiated review of the current
cost-effectiveness of all outstanding power purchase contracts in
New Jersey and an order directing the utility to nodify or buy-
out a previously-approved contract with QF. The Third Grcuit
held that requiring a QF to reopen the contract to revise a

neaotiated and previously-approved avoided cost rate would

¥ Panda's reliance on the Commssion's statenent in O der
No. 24989 [A. 1) that it would not "revisit [] our decision to
allow cost recovery@ [Br. 31] is accordingly nisplaced. FPC did
not ask the PSC to "revisit" Its "decision to allow cost
recovery" of FPC’g paynents to Panda, nor has the PSC done so.
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i mperm ssibly subject the Qr to utility-type rate regulation.
That narrow holding has no relevance to the instant case. In
point of fact, the decision as a whole supports the Comm ssion's
finding of jurisdiction under the circunstances presented here.

First, Freehold involved a neqgotiated contract, not a

Standard O fer Contract. As shown above, these two types of
contracts are treated Very differently" under the PSC’s PURPA
rules and there is nothing in federal l|aw prohibiting such a
di stinction. [PSC Order No. 95-0210 at 9, A 10 at D). The
Conm ssion has not attenpted to control the terms of negotiated

contracts, but it completely controls the terms of Standard O fer

Contracts. This Court's decision in Beard expressly recognized
this distinction, noting that Standard Offer Contracts were
authorized by the PSC to encourage small qualifying facilities.
Panda's bald assertion that there is no difference between these
types of contracts flies directly in the face of Beard.

Second, Freehold involved entirely different relief than the

PSC granted here. Unlike Freehold, this is not a case in which
the Commssion or the utility was seeking to modify a previously-
approved contract and thereby inpose "utility-type regulation" on
the QF.1Y Rather, FPC sinply asked the PSC to enforce its
established PURPA rules, which Panda had taken advantage of, and

W Al of the other cases relied on by Panda, including
Smth Coseneration Mnagenent, Inc. v. corporation Comm’n and
Public Service Co. of Oklahoma, 863 p.2d 1227 (Ckla. 1993),

i kewise involved an effort to terminate or nodify a previously

approved contract through utility-type regulation. They do not in
any way purport to address the states' jurisdiction to determne
the very different enforcenent issues presented here.
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agreed to conmply with, in executing this Standard Offer Contract,
Significantly, the Freehold court specifically enphasized

that "rtihis_case does not involve a state requlation promul gated

pursuant to section 210(f), which governs the sale and purchase

of electricity between utilities and QFs, nor was it brought bv a

person asainst a OF to enforce such a requlation."™ Id. at 1184,
n. 4, at 1185, 1191-92. In contrast, Fp¢’s petition is an effort
to enforce a "state regulation pronulgated pursuant to section
210(£)" -- i.e., the 75 MNsize |limt in the Conmssion's Rules
and the Rules' required linkage of the period of tine for
capacity paynents to the life of the avoided unit.

The point is, as the Freehold court recognized and as we
have shown above, the federal exenption of QF¥s from utility-type
regul ation does not apply to State rules adopted to inplenent
PURPA itself. FERC confirmed this limtation in Oder No. 69 at
12233 [A. 11 at A]:

Several commentators noted that this section mght be

interpreted as exenpting qualifying facilities from state

laws or regulations inplenenting the Comm ssion's rules,
under section 210(f) of PURPA. ~In order to clarify that

qualifying facilities are not to be exenpt from these rules,
the Conmission has added subparagraph (¢)(2) prohibiting anv

exenptions from State |laws and requl ations pronul gated
pursuant to Subpart C of these rules.

The PSC rules at issue here are indisputably regulations which
i npl ement  Section 210(f), and Panda's claim to be exenpt from

those Rules is wholly without merit. In the words of the

Freehold court, "QPFPs simply are not exenpt from state [aws and

reaul at xons enacted pursuant to section 210(f)_and, wth it.

section 210(a)." Freehold at 1192.
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As can be readily seen, then, Freehold Iends no credence at
all to Panda's assertion that the PSC |acks jurisdiction to
enforce its PURPA rules, and instead fully supports the PSC’s
determ nation here. FERC’s subsequent order in West Penn Power

co., 71 FERC ¢ 61,153 (1995) A 11 at E], illustrates this well.

In that case, FERC held that the state conm ssion had
authority to resolve a utility-QF dispute, noting that it

i nvol ved "fact-based determnations and PURPA enforcenent issues

that we consistently have resarded as the wrovince of the

states .™ Id. at 61, 494. FERC enphasized that "(iJt is up to the

States, not this Conmmssion, to deternine the specific paraneters

of individual QF sower purchase agreements," and it declared that

"[tlhis Commission does not intend to adjudicate the specific

provisions of individual OF contracts." Id. at 61, 495. FERC

adhered to West Penn in its February 29, 1996 order in

Massachusetts Institute of Technolosv, noting its "policy of

leaving the states to determne the specific paranmeters of
i ndi vidual QF contracts , . . .» 74 FERC at 61,750 n.11 [A 11
at B].

As these and the other authorities FPC relied on bel ow
establish, the PSC is not preenpted from interpreting and
enforcing its rules under PURPA, and" Panda's assertion that
"every" decision has held that state comm ssions are preenpted
from interpreting and enforcing their PURPA rules when disputes
arise under QF contracts [Br. 24=-35] is flatly wong, There have
been nunerous instances in which state regulatory conmm ssions

have interpreted QF contracts. [See A. at 22~26]. In




particular, the states' authority to resolve such disputes has
been confirnmed when policy questions were at issue or when the
scope of the agency's initial contract approval was called into
questi on.

For exanple, in _1ndeck-Yerkes, the New York Comm ssion

determined that the utility was not required to purchase excess
QF output at the previously approved rate, where the additional
output was the result of a subsequent facility design change by
the Q. The Commission found that: (1) a 9% increase in output
was a "material deviation from the estimate in the approved
agreement,” (2) "the use of the word ‘approximately’" in

connection with the estimate "only referred to ‘an_jinescapable

inmprecision Wwth respect to the expected output of a planned

facilitv’ and not to an increase which is attributable, as here,
to changes in the facility's operations ‘to inprove cycle
efficiency and availability'," and (3) the agreement did not
provide for "“the increased capacity . . . " Id. at 843. Ruling
that its approval of the agreenent did not cover the increased
capacity, the Commssion required the parties to re-negotiate
regarding that capacity.

The |ower court reversed the Conmssion's ruling based on
contract law -- just as Panda urges here -- and the court's
interpretation of the contract as requiring the purchase of the
entire output of the enlarged facility. The appellate court in
turn reversed that decision, explaining that:

The issue in this proceeding is not one of pure

interpretation of the |anguage of the agreement between the
petitioner and [the wutility purchaser] by application of
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common-law principles of contracts. Rather it is whether
there is a rational basis to the PSC’s determination of the
scope of its prior approval of the wvarties’ asreenent,
particularly the price structure contained therein, as not
covering other than insignificant deviations from the
contract's stated initial output. . ..

[d. at 843.

So too here. FPC sinmply sought a Conm ssion determnation
whet her the Comm ssion's PURPA Rules permtted Panda to build a
facility in excess of 75 MWV or permtted Panda to demand capacity
paynents for nore than the period established by Comm ssion Rule,
and those are issues peculiarly within the Conm ssion's
jurisdiction, Panda's argument that these issues are better |eft

to the courts because they would determne the parties' intent

[Br. 45], makes this very point: this is not a contract

necrotiated by the parties -- it is a contract whose terns were

determ ned and indeed mandated by the Comm ssion through its
PURPA Rules. W better, then, to determne what those Rules

mean!

W panda inproperly cites Erie Enersv Associates, 1992 N.Y.
PUC LEXIS 52 (March 4, 1992), for the proposition that state
comm ssions -- and particularly the New York Conm ssion -- cannot
and do not interpret QF contracts. Any such notion was
conclusively put to rest in Re Establish Program for Monitoring
Qualifving Facility Status, 1996 N.Y PUC Lexis 484 ﬁAug. 30,
1996), where the New York Comm ssion expressly concluded that
"there iS an 'ongoing’ state regulatory oversight duty to take
actions 'reasonably designed’ to further PURPA objectives."
Consistent with the pscrs Final Oder here, the Comm ssion
declared that "[t)he Freehold decision IPPNY cites is irrelevant
to these ongoing supervisory efforts, because that court's
hoIdin? was limted to a finding that the PURPA regul ations
generally renove QF contracts from traditional state utility rate
regul ation, which otherwise would extend to nodification of power
purchase contract prices." |d,
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The fact of the matter is, authority from other
jurisdictions overwhelmngly confirms the Commission's
jurisdiction to resolve questions regarding its PURPA Rules.
Al t hough Panda argues that there was no claim "to void the
contract at issue™ in those cases, once again, that is exactly

the point: just as in those cases, there was no claim here "to

void" this Contract. FPC sinply sought to _enforce this Contract
in accordance with the Rules by which it was authorized and
approved and which are explicitly incorporated as a part of the
Contract itself.

As a final argument, Panda ludicrously attenpts to convert

FpC’s citation of the Commssion's decision in In Re: Petition of

Pol k Power Partners For A Declaratory Statenent Resarding

Elisibilitv For Standard Ofer Contracts, PSC Order No. PSC-92=-

0683-DS-EQ, Docket No. 920556~EQ ("Polk Power Partners") [A 10
at B] into an FPC effort to have the PSC retroactively inpose new
"utility type regulation" on Panda. It is quite true that the

Pol k Power Partners decision was rendered after Panda executed

this Standard Ofer Contract. But Panda's argument that FPC’s
reliance on that decision is therefore an attenpt to subject
Panda to retroactive regulation conpletely msconstrues the
nature of FPC’s argument.

The Polk Power Partners decision interpreted one of the

PSC’s Rules at issue in this case -- the Rule pertaining to
facility size for QF seeking to take advantage of the Standard
O fer Contracts authorized by the PSC. As such, it is persuasive

authority on the meaning which that Rule has carried from the
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tinme of its initial adowtion, including the Rule's neaning at the

time Panda executed the Standard O fer Contract pursuant to the

Rule. It is for this purpose only that FPC relies on the Paolk

Power Partners decision.

Panda apparently contends that the P8C’s intervretations. of

its previously adowted rules, such as the interpretation provided

in Polk Power Partners, amunts to chandges to such rules. Such a

view, however, ignores the distinction between interpretations of
already existing authority and the adoption of such authority in
the first instance. Indeed, under Panda's view, it should have
itself refrained from citing Freehold to this Court, as that
decision also interpreted the meaning of a statute and regulation
only after the Contract here had been executed. Cbviously, such
a cranped view of the use and significance of precedent is not
the |aw.

Simply put, FPC is not saying that Panda cannot build a 115
Mw facility because a facility of that size is now precluded by

the Commssion's decision in Polk Power Partners. FPC is saying

that the Conm ssion's Rules have always prohibited such action,

and Polk Power Partners is sinply persuasive authority for FPC’s

reading (rather than Panda's reading) of the Rules which it
previously agreed to be bound to in this Standard Ofer Contract.
In sum PURPA does not preenpt all state oversight of OF
contracts, as Panda urges -- it merely exenpts QFs from certain,
narromy defined, utility-type regulation, which was not at issue
here. State regulatory commssions can legitimately entertain

requests to interpret and enforce state PURPA rules -- the only_
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Issue here -- so long as those rules do not conflict wth
overriding federal authority. The Commission's conclusion that
it had jurisdiction to enforce its PURPA Rules is conpletely
consistent with PURPA and with the relevant case law, and it
should be affirmed.?

POIN WO

THE P8C CORRECTLY | NTERPRETED AND
ENFORCED | TS PURPA RULES.

Under Florida law, an admnistrative agency's interpretation
of its own rules is to be afforded "great deference" and shoul d
not be overturned unless ®clearly erroneous." [See at pages 21-
22, sgupraj. Here, the Ppsc’s interpretation of its Rules
i mpl ementing PURPA is in conplete accord with the plain |anguage
of those Rules, and the PSC correctly found that Panda's attenpt
to build a 115 Mw facility rather than a 74.9 MN facility, and to
obtain capacity payments for 30 years rather than the 20 year
life of the avoided unit, would violate those Rules.

A. Rul e 25-17.0832(3)(a) limts the availability of

Standard Ofer Contracts to wsmall qualifying
facilities less than 75 Mw."

Rule 25-17.0832 nekes it clear that Panda's proposed 115 Mw
facility is not in conpliance with the maximm size limt for a
QF opting to accept a Standard O fer Contract. Subsection (3)(a)

requires that “each public utility shall subnit for Conmission

¥ The PSC was also correct in ruling that Panda had waived
any objection to jurisdiction. By filing its own petition for
relief from the PSC, Panda submitted to the P8C’s |urisdiction.
[Order at 4, A 8)]. Panda never wthdrew its petition, which
squarely presented to the PSC the very issues presented by FPC’s
petition. Hence, these issues were properly before the
Commission for this reason as well.
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approval a tariff , . . and a standard offer contract . . . for

the purchase of firm capacity and energy from small aualifving

facjlities less than 75 nmegawatts . . . "™ Likew se, subsection

(3) (c¢) provides: "In lieu of a separately negotiated contract, a

aualifvins facility under 75 megawatts . . . may accept any
utilitv’s standard offer contract." Since Panda's proposed

facility is 53% larger than the 75 MWN ceiling, it does not conply
with the Conm ssion's Rules governing Standard Ofer Contracts.

At the hearing below, Panda sinply ignored the Rule's 75 MN
limtation. Its direct and rebuttal testinony conspicuously
avoi ded any reference to the Rule, nuch less any attenpt to
reconcile its position with the Rule's requirenents. Wen
questioned on cross exam nation, Panda's wtnesses contended that
the Rule's reference to "qualifying facilities less than 75 MW"
should be read to nmean "contracts specifying Conmtted Capacity
less than 75 Mw." [T. 266-70, 341-42]. However, Panda's
wi tnesses’ own reading of the Rules established that the Rule did
not say that. For exanple, one of Panda's wtnesses testified
that the term "qualifying facilities" was synonynmous wth
"projects" and that size of the Panda project was 115 MW, ([T.
268). Another Panda wtness, after reading the requirenent in
Rule 25-17.0832(1) (b)(2) for reporting of both "the anount of
commtted capacity specified in the contract" and "the Size of
the facility, @@ agreed that these are separate and distinct terns
in the Rules. [T. 344].

If there were any doubt that the 75 MW limtation refers to

the size of the facility and not to the amount of Commtted
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Capacity specified in the Contract, the Commissions's decision in

Pol k Power Partners elimnated it. In that case, Polk wanted to

sell conmtted capacity of less than 75 MN from a qualifying
facility with a capacity greater than 75 MN under a standard
offer contract. Though Pol k acknow edged the Rule's 75 MW
limtation, "Polk theorize[d] an anbiguity as to whether the 75

MW cap speaks to the total net generating capacity of the CF,

or the committed cawacity which the qualifying facility has

contractually commtted to deliver on a firm basis to the

purchasing wutility." Polk Power Partners at p. 1 (enphasis in

original).

The Comm ssion found that there was no "authentic ambiguity"
when the matter was viewed in the context of the Standard O fer
Rule. Noting that the Rule was aimed at "preserving the standard
offer for small qualifying facilities as described in subsection
(3)," the Conmission declared that:

Al of the language in both rule sections relating the

75 MN cap to the goal of preserving the standard offer

for small gualifying facilities would be rendered

nugatory by the declaratory statement petitioned for by
Pol k.

Id. p. 2 (enphasis in original). The Comm ssion concluded by
stating that "the 75 MW cap referenced in Rule 25-17.0832(3) (a)

refers to the total net seneratins c¢apacitv_of the ofF." Id. at

p. 3. The Conmission's interpretation is dispositive of Panda's
contention that the Rule refers to "the commtted capacity" which
the QF has agreed to deliver from the facility.

Notwi thstanding the Rule's explicit limtation of Standard

Offer Contracts to "qualifying facilities less than 75 Mw," Panda
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contends that it needed to build a 115 MW facility in order to
perform its obligations under this Contract. As the Commission
correctly found, Panda's argunent is not only msplaced, it is
belied by Panda's own actions.

To begin with, the Conm ssion properly found that whether
Panda needs to build a facility larger than 75 MW is irrelevant
to the question of whether the Commission's Rule limts Standard
Ofer Contracts to facilities less than 75 MN  Since the Rules
on their face nmake such Contracts available only to "small
qualifying facilities less than 75 wmw," Panda could not take
advantage of that Contract and at the sane tine build a large 115
MV facility. If it needed to build a facility of that size, it
should have availed itself of the Commssion's Rules for
negotiated contracts for larger facilities. The choice was
Panda's, and having elected to take advantage of the PsC’s Rule
for a facility less than 75 MN it was obliged to conply with the
facility size requirements of that Rule -- which it could have
done by sinply selecting in the first place to conmmt to capacity
less than 75 MV if it believed that a commtment of 74.9 MN was
inconpatible with a facility less than 75 MWN

Moreover, as the PSC further found, the evidence showed that
Panda itself believed it could build a facility that would
satisfy both the capacity commtnent it had selected and the
Rule's facility size limtation. Panda's proposal to sell the
Gty of lakeland 35 MW of the facility's enlarged capacity |eaves
no doubt of that! Even apart from that, there was substantial

evi dence establishing that Panda did not need to build a 115 MWV
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facility in order to satisfy its capacity commitment to FpcC.Y
[See, e.q., T. 417-20]. Indeed, other Qs have constructed
facilities with a capacity conmtment alnost the sane as the net

generating capacity. [T. 420). Panda could have done so as

wel | .

Gven the |anguage and purpose of Rule 25-17.0832 [A 127,
the PsC’s interpretation of that Rule -- an interpretation which
nust be given "great deference"” by this Court -- nust be

affirmed. And, since the Commission's finding that a 115 Mw
facility would violate that Rule is based on conpetent
substantial evidence, that finding nust |ikew se be affirmed.

B. Rul e 25-17.0832(3) (e)(6) | imts the capacity paynents

under a Standard Ofer Contract to a "maximum* period
of time equal to the life of the avoided unit.

Rul e 25-17.0832(3) (e) (6) dictates the period of time during
which firm capacity and energy are to be delivered under the
contract. After establishing that the mninum period for such
delivery shall be 10 years, the Rule goes on to state:

At a maximum firm capacity and energy shall be delivered

for a period of time equal to the anticipated plant life of

the avoided unit, conmencing with the anticipated in-service
date of the avoided unit.

It is undisputed that the Comm ssion approved a plant life
for this avoided unit of 20 years. Consistent wth that

approval, the Contract expressly provides that the life of the

¥ panda also claims that it needed to build a 115 MN
facility in order to conply with em ssion standards adopted after

its execution of this Contract. Br. 9]. However, its own
expert evidence established that there was technology -- which
many other QFs were using -- which would allow Panda to conply

with those regulations with a 75 MV unit. [ See page 18, supral.
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avoided unit is 20 years. In addition, the schedule of capacity
paynents set forth in Appendix C to the Contract is defined for
only a 20-year period.

The Conmi ssion was fully justified in concluding from the
face of Rule 25-17.0832(3) (e)(6) that the "maximum" period of
time for the payment of firm capacity and energy under the Panda
Standard O fer Contract is 20 years and that the capacity
paynents to be nade are those set forth in Appendix C.  There is
nothing in either the Rules or the Contract that requires FPC to
make capacity paynents beyond the 20 year useful life of the
avoided unit, and Panda's assertion that the Contract
"unambiguously" requires such payments for 30 years [Br. 45] isS
utterly without merit.¥ |Indeed, the indisputable absence of
any requirenent in the Contract for capacity paynents after the
20th year was specifically raised by a prospective lender on this
proj ect . [Composite Ex. 32, BAM6, Sheet 21 of 26; T. 4443.

Not wi t hstanding the absence of any express provision in the
Contract or the Rules for such payments after the 20 year life of
the avoided unit, Panda contends that it is entitled to capacity

payments (in some anount unspecified in the Contract) through

W Ppanda's reliance on its expert's testimony that the
Contract required capacity payments for 30 years IS also
m spl aced. In the first place, "[r]egardless of the expertise of
the witness, generaII?/, and his famliarity with legal concepts
relating to his specific field of expertise, it is not the
function of the expert witness to draw legal conclusions." Palm
Beach Countv v. Town_of Palm Beach, 426 So. 2d 1063, 1070 (Fla.
4th DCA 1983), aff’d and remanded on other grounds, 460 So. 2d
879 (Fla. 1984. In the second place, Panda's expert frankly
acknow edged that he had not considered the PSC’s Rules, and
those Rules, which are an integral part of this Contract,
established a "maximum" period of 20 years for capacity payments.
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"March, 2025," because (i) it inserted that date in a blank for
the Contract's expiration date in the standard Ofer Contract
form and (ii) because it alleges that FPC orally agreed to do so
after entering into the Contract. However, just as with the
issue of facility size, Panda's position on the duration of
capacity paynents under the Standard O fer Contract ignores the
Commi ssions's Rules on this precise point.

None of the Panda w tnesses were able to reconcile their
position with the Rule's restriction limts the ®maximum™ period
for the delivery of firm capacity and energy to the life of the
avoided unit. But that Rule controls the duration of capacity
paynents under a Standard O fer Contract, and the parties have no
authority to alter the restrictions inposed by those Rules. In
fact, as the Commssion's Final O-der makes clear, any purported
after-the fact agreement by the parties that FPC would be
obligated to make capacity payments for 30 years, rather than the
20-year life of the avoided unit, would have been in direct
contravention of both Rule 25-17.0832 and PURPA itself because:

FPC’s capacity paynents would exceed the avoided
cost of the unit identified in the standard offer.
This is clearly in violation of both the Public
Uility Resulatorv Policy Act (PURPA) and our

rules for QFs, which were inplenented to ensure
that utilities pay no nore than the avoided cost

to purchase capacity and enerqv_from qualifying

facilities.¥

¥ As shown at page 19 gupra, FPC did not nake any
subsequent agreement to pay for capacity after the 20 year life
of the unit. [T. 53, 423]. Moreover, principles of waiver and
est oppel obviously cannot be applied, as Panda urges, to require
FPC to make paynents which are contrary to state and federal |aw
and the whole policy of PURPA itself. See Cameron County Wt r
(continued:..)
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[Final Oder at 2, A 9.

In short, the Commssion's interpretation of Rule 25-
17,0832(3)(e)(6) fully comports with both the |anguage and the
purpose of the Rule, and that interpretation should be affirned
by this Court. The Comm ssion's further finding that Panda's
effort to require FPC to nake capacity paynents for a decade
| onger than the life of this avoided unit would violate the
Contract and the PSC’s PURPA rules is fully supported by
conpetent substantial evidence, and it should be affirmed as
wel | .

CONCLUSI ON

Havi ng taken advantage of the benefits of those Rules to
obtain this Contract in the first instance and having expressly
I ncorporated them as part of the Contract, Panda cannot now be
heard to conplain that the PSC has ordered it to conply wth,
their requirements as well. The Commission's Final Order should

be affirmed by this Court.

¥(...continued) _
| nprovement Dist, No. 8 v. De La Verdgne Engine Co.. 93 F.2d 373,
(5th Gr. 1937).
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