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| NTRODUCTI ON

In this brief, MRK D. GREENSPAN is referred to as either

"Respondent” or "Geenspan"; The Florida Bar wll be referred

to as either the "Conplainant” or "the Bar"; and Counsel for

The Florida Bar will be referred to as "Bar Counsel".

Abbreviations utilized in this brief are as follows:

“TR» refers to the Transcript of Proceedings before the

Ref er ee.

"RR' refers to the Report of Referee dated COctober 9, 1996.
"MEM " refers to the Bar's Menorandum of Law in Support of

Di sci pline.




STATEMENT OF THE CASE AND FACTS

Thi s disciplinary proceeding commenced on July 2, 1996
with the filing of a three-count conplaint against Respondent.
Count | of the Bar's Conplaint alleges that Respondent failed
to file a 1995 Yellow Page advertisement with The Florida Bar
in violation of Rule 4-7.5(b) (filing copy of advertisenent)
of the Rules Regulating The Florida Bar. Counts 11 and Il of
the Conplaint allege that Respondent failed to reply to
investigative inquiries from The Florida Bar concerning
Respondent's failure to file the advertisenent in violation of
Rules 4-8.4(g) (failing to respond, in witing, to inquiry by
di sciplinary agency) and 3-4.8 (obligation to respond) of the
Rul es Regulating The Florida Bar.

A Referee was appointed on July 15, 1996.

Respondent did not answer the Bar's Conplaint. The
fact ual basis for this disciplinary proceeding is not
di sput ed: Respondent did not file a copy of his Yellow Page
adverti sement with The Florida Bar standing committee on
advertising and did not respond to Bar inquiry concerning his
failure to file a copy of the advertisenent. The Bar's
conpl ai nt does not allege that Respondent's Yellow Page
adverti sement was either inmproper or would not have been
approved had tinely filing been made. Accordingly, the

content of the advertisement is not an issue in this

proceedi ng.




A final hearing on disciplinary sanctions was held before
the Referee on Cctober 4, 199 . Respondent appeared at the
final hearing and apologized to both the Referee and the Bar
for his lack of response. Respondent testified that he had
been "ill and depressed', was "comng out of . . . depression”
and had not "been dealing with much of anything" (TR 3).

Respondent testified that his incapacity began just over
a year ago (TR 4). Respondent was practicing law out of his
home (TR 4). Respondent was "not really" practicing law (TR
3) but had clients in a small private practice (TR 4).

Respondent had nedical problens involving a tenporal
mandi bul ar joint disorder and with his diabetes in controlling
his blood sugar |evel (TR 4). As a result of depression, in
the end of Septenber, beginning of Cctober [1995], Respondent
voluntarily admtted hinmself to a nmental hospital for ten-
days. He began seeing a therapist on a weekly basis and
taking antidepressants and anxiolytic medication (TR 4).

Respondent acknow edged receiving the Bar inquiries, but
expl ai ned that he did not respond because of depression (TR
5) . "Depression nakes you not function.” (TR 5). Respondent
explained that "if you are seriously depressed sonetines you
can't deal with things as sinple as grocery shopping." (TR 5)
Respondent believes that he has made a "reasonable recovery".

He interviewed with a law firm "two and a half weeks ago",




joined the firm and "is in the process of trying to beconme a
fully functional human being again® (TR 4,5).

The Florida Bar confirmed to the Referee that it was the
Bar's position to proceed wth the default and argunent as to
sanctions (TR 5, 6). The Bar responded to Respondent's
testinmony concerning his incapacity by acknow edging that the
"medi cal basis" for Respondent's "non-responsiveness" could be
considered as mtigation of any sanction that the Referee
woul d i npose (TR 6). The Bar recomended a thirty-day
suspensi on from the practice of law and argued that
Respondent's “non-responsiveness” alone warrants at |east a
10-day suspension under the Grosso case (TR 7).

The Bar did not present any testinony or evidence to
either refute the nitigation testinony of Respondent or to
support any argument in aggravation.

As to discipline, Bar Counsel recomended that Respondent
receive a thirty-day suspension fromthe practice of |aw and
that Respondent be ordered to file the advertisenment, pay the
appropriate fees and undergo a psychiatric evaluation before
he is permtted to return to the practice of law (TR 7, 8).
As support for this disciplinary recomendation, Bar Counsel
presented to the Referee a Menorandum of Law, together with a
proposed Report of Referee, which provided for the terms of

di sci pline reconmended by the Bar (TR 7, 15).




Respondent identified his therapist and the psychiatric
hospital where he was admtted (TR 8). In response to the
Bar's recommendation for a suspension, Respondent made an ore
tenus Nnotion requesting an opportunity to present evidence to
the Referee concerning his current situation (TR 10). The
Referee offered to delay the signing of the Bar's proposed
Report of Referee to allow Respondent to provide the Bar wth
a psychol ogical evaluation within thirty days (TR 10, 17).

The Bar mai nt ai ned t hat even i f Respondent ' s
representations are ‘“accurate in every way", which the Bar
acknowl edged it had "no reason to doubt that they are",
Respondent ' s "failure to respond warrants a sanction
nonetheless" (TR 11). The Bar stated that it "cannot concede”
to Respondent's "request for an abeyance" of a suspension
based upon case law (TR 11).

The Bar reiterated that it was seeking a thirty-day
suspension and a psychol ogi cal eval uation as a condition
precedent to reinstatement (TR 13). Respondent again inquired
whether there was "nothing short of a suspension that would
satisfy the Bar?" (TR 15). The Referee explained that there
has to be a mninmumten day suspensi on under case | aw. Bar
Counsel reconfirmed that this case law was the Grosso case (TR
15). The Bar objected to withholding [a decision with regard
to sanctions] (TR 17), arguing that "finality is required" (TR

17). Bar Counsel stated that she has "other cases to get




onto” and argued that it would not make any difference anyway
because avoi dance of a suspension was “contrary to existing
law' (TR 17).

The Referee agreed that under case |aw the ten-day
m nimum could not be avoided anyway (TR 18). Accordingly, no
consideration was given to any disciplinary sanction other
than a suspension.

Respondent inquired whether there was a possibility of a
"mtigating viewpoint" fromthe Referee as to the |length of
the suspension. (TR 18). The Referee responded that he would
recoomend a suspension for less than thirty (30) days, (e.g.,
ten or fifteen days) if the Bar agreed; if the Bar did not
stipulate, the Referee stated that he would sign the "order"
(i.e. the Bar's proposed report of referee) which provided for
a thirty-day suspension. (TR 18, 21). Bar Counsel directed
Respondent to present to her by Mnday (the next business day
following the final hearing) "any and all docunentation,
medi cal records, whatever [Respondent had] in mtigation that
[ Respondent] would have presented [to the Referee]"” (TR 21).

Al t hough the Bar did not challenge any of the testinony
concerning Respondent's incapacity, the Bar requested that
Respondent furnish copi es of docunent ati on concerni ng
Respondent's psychiatric and nedical history with TMJ} so that
the Bar could have a "clear idea of what happened" when the

Bar reviewed the psychiatric evaluation (TR 15-16). Thi s




docurmentation was furnished to Bar Counsel subsequent to the
final hearing and was considered by Bar Counsel in determ ning
the Bar's final recommendation as to discipline. This
evidence was not furnished to or considered by the Referee in
determning an appropriate disciplinary recomendation in this
case. It was, therefore, not introduced into evidence and is
not included in the record of this proceeding.

On Cctober 8, 1996, Bar Counsel forwarded to the Referee
an anmended proposed Report of Referee. Bar Counsel's letter
transmtting the anmended proposed report to the Referee
confirns that the proposed report was prepared after review ng
the materials which Respondent had submtted. The anended
pr oposed Report of Referee provided for the follow ng
di sciplinary sanction:

twenty (20) day suspension from the practice of [|aw,

followed by a one year term of probation. . . . [A
psychiatric evaluation . . . obtained not nore than
thirty (30) days after the Suprene Court of Fl ori da
order is entered . . . [which] should be provided to
The Florida Bar . . . not later than 40 days after

the Supreme Court of Florida's Order is entered. .

If [the] evaluation recommends a period of
treatment, such treatment shall be an intrinsic
requi rement and an essential elenent of respondent's
probation. . . . [N]Jot later than thirty (30) days
after the Supreme Court Order is entered in this
cause, respondent should be conpelled to fully
respond to the Bar's investigative inquiries in this
cause, to file the subject print advertisenment, and
to pay all appropriate filing fees. He should also
be conpelled to pay the costs of these disciplinary
proceedi ngs. (RR5,6).

On Cctober 9, 1996, the Referee executed the anended
proposed Report of Refe ee which was prepared by Bar Counsel.
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The Report of Referee was considered and approved by the
Board of Governors of The Florida Bar at its Novenber 1996
neeting.

On Novenber 6, 1996, Respondent served a Mtion to Renmand
for further proceedings before the referee on sanctions.
Respondent's nmotion contained a proffer of the testinony and
evidence in support of mtigation which he would present to
the Referee if the proceeding was remanded. The Bar filed a
Response to Respondent's Mtion to Remand and Mtion to Strike
Proffer Contained Therein.

On Decenber 10, 1996, Respondent filed a Mtion to Toll
Time for the filing of a petition for review By order dated
Decenber 12, 1997, Respondent's Mtion to Toll Time for filing
a petition for review was granted nunc pro tunc to the date
that Respondent's Mtion for Remand was fil ed.

By order dated February 27, 1997 the Supreme Court denied
Respondent's Modtion for Remand and The Florida Bar's Mtion to
Strike. In addition, this order approved the report of
referee suspendi ng Respondent for twenty-days as an
uncontested report. On March 4, 1997, Respondent filed a
Motion for Rehearing of the Supreme Court's order dated
February 27, 1997.

On March 25 Respondent filed a Mdtion to Expedite
Consideration of Respondent's Mtion for Rehearing or Mtion

to Stay the effective date of the suspension. By order dated




April 1, 1997, the Court stayed the effective date of the
suspension ordered on February 27, 1997 pending disposition of
Respondent's Modtion for Rehearing.

By Amended Order #2, this Court granted Respondent's
Motion for Rehearing. Pursuant to this anmended order, the
February 27, 1997 order of suspension was vacated and the case
was reinstated.

Respondent petitioned for review of the Report of
Ref er ee. Respondent seeks dismssal of these proceedings or
al ternatively, an admonishment W th probation as a
disciplinary sanction, considering the nature of allegations

and evidence of mitigation which is present in this case. !

Subsequent to the final hearing, Respondent's Yel |l ow Page
advertisement was filed with and approved by the The Florida
Bar's standing conmittee on advertising and all required
filing fees were paid. Accor di ngly, the referee's
recommendati on that Respondent be ordered to respond to the
Bar's investigative inquiries, file the advertisenent and pay
all filing fees wthin thirty days is noot and, therefore, is
not the subject of this petition for review




SUMMARY OF ARGUMENT

This disciplinary proceeding is the result of Respondent
not filing a copy of his 1995 Yellow Page advertisenent wth
The Florida Bar standing committee on advertising and not
responding to the inquiry from The Florida Bar concerning his
failure to file. Al t hough Respondent did not answer the
compl aint, he appeared before the Referee at final hearing and
testified as to his nedical problens and nental disability,
i ncluding his hospitalization. Respondent  apol ogi zed and
offered his <condition as an explanation for his lack of
response.

The Bar acknow edged that the nedical basis offered by
Respondent to explain his lack of response could be considered
in mtigation of di sci pline. Nevert hel ess, the  Bar
recoomended a thirty-day suspension fromthe practice of |aw
as a disciplinary sanction and in support thereof presented a

menor andum of law which cited The Florida Bar v. Vaughn, 608

So.2d 18 (Fla. 1992) as authority. In actuality, however,
Vaughn does not support a suspension and, in fact, provides
for a public reprinand. The Bar did not advise the Referee of
this error.

The Bar argued that a suspension was nmandated and that
Respondent's | ack of response, alone, warranted at |east a

ten-day suspension, <citing The Florida Bar v. Grosso, 647

So.2d 840 (Fla. 1994). The Bar did not, however, disclose to




the Referee the existence of The Florida Bar v. Gigsbhy, 641

So.2d 1341 (Fla. 1994) which provides support for a public
reprimand. Gigsby is significant in that it represents case
law involving a disciplinary sanction for an attorney's
failure to respond to the Bar which is contrary to the Bar's
stated position that a suspension is nandated. In addition,
Grigsby has clear applicability to this case in that the
respondent's nental disability was offered as a mtigating
factor to explain a lack of response. The Bar had a duty of
candor to disclose Gigsby to the Court.

Based upon the Bar's representations and omssions, the
Referee was under a msapprehension that he was required to
recommend a suspension as a disciplinary sanction. The
referee authorized the Bar to consider additional materi al
pertaining to Respondent's nedical and psychol ogical condition
subsequent to the final hearing to determine if the Bar would
agree to a suspension for less than the thirty-days, as
originally recomended. The referee's report incorporates the
Bar's final recomendation as to discipline after review of
this evidence, to wt a twenty-day suspension. The report,
however includes inaccurate case |law as authority and sets
forth findings which do not have any evidentiary basis. The
report should be rejected.

Respondent requests that this disciplinary proceeding be

di sm ssed based upon the Bar's failure to disclose to the

10




Referee error in the case law which it cited as authority for

its argunment as to discipline, failure to disclose the
exi stence of case |law which was contrary to the Bar's position
concerning discipline, and failure to advise the referee that
he was not required to reconmmend a suspension, but could
consider any discipline set forth in the Rules Regulating The
Fl ori da Bar.

Alternatively, Respondent requests that Court approve an
admoni shment  with a one-year probation as the appropriate
disciplinary sanction in this case. The terns of probation
would provide for certification, on a quarterly basis, from a
licensed therapist that Respondent iS receiving treatnent for
his psychological condition and that he is able to practice

law.

11




ARGUMENT

. DISMISSAL OF THIS DISCIPLINARY PROCEEDING IS
WARRANTED BASED UPON THE BAR’S FAILURE TO
DISCLOSE TO THE REFEREE ERROR IN THE CASE LAW
CITED BY THE BAR AS WELL AS THE BAR’S FAILURE TO
DISCLOSE THE EXISTENCE OF LEGAL AUTHORITY WHICH
WAS CONTRARY TO THE BAR’S ARGUMENT PERTAINING TO
DISCIPLINE

At final hearing, the Bar recomended a thirty-day
suspension from the practice of law as a disciplinary sanction
(TR 7, 13) and represented that a sanction other than a
suspension is contrary to existing law (TR 17) . In support of

its position, the Bar cited The Florida Bar v. Grosso, 647

So.2d 840 (Fla. 1994). Based upon the representations of Bar
Counsel, the Referee was clearly under a m sapprehension that
he was required to reconmend a nininum ten-day suspension as a

di sci plinary sanction in this case:

[ Referee]: | have to recommend that. Under the
rules, | have no choi ce.
* ok Kk ok
[ Respondent]: .. . Is there nothing short of a

suspension that would satisfy the
[sic] Florida Bar?

[ Referee]: Vell, under the case law there has to
be a ten-day suspension, has to be
under that one case in regards to -

[Bar  Counsel}: Right, the Grosso case.
[ Referee]: There has to be on a finding of the
vi ol ati on.
[ Respondent]: ' m just asking.
12




[ Referee]: Yeabh, that's the case. I have to
i npose a mninmum of ten days under
that case al one.

x % ok %

[Referee]: | don't know any way around that, M.
G eenspan, as far as the suspension.
(TR 14 -15)

ok k%

[Bar Counsel]: . . .If the point is to avoid
suspension, that's contrary to
existing |aw.

[ Referee]: Well, we can't avoid that. T know
t hat . Under the case | aw, | can't
avoid the ten-day mninmm anyway. (TR
17-18)

The Referee's understanding that case |aw nmandated a
suspension or any other particular disciplinary sanction is
incorrect.

First, case law does not mandate a disciplinary sanction.
A referee has the authority to recommend any of the
di sci plinary nmeasur es set forth in Rule 3-5.1, Rul es
Regul ating The Fl orida Bar. A disciplinary recommendation
shoul d be based upon consideration of all facts relevant to
the case as well as Florida' s Standards for |nposing Lawer
Sancti ons.

In the instant case, the Referee should have been advised
by Bar Counsel that although the Bar was recommending a
suspension, consideration could be given to sanctions other
than a suspension, such as an adnonishment, [Rule 3-5.1(a)],

public reprimand [Rule 3-5.1(d)] or probation, alone or in

13




conjunction with either an adnmonishment or a public reprimnd
[Rule 3-5.1(c¢)] as the appropriate disciplinary sanction,
Second, even |f assum ng, ar guendo, t hat case |aw
determned discipline, the Bar's representations that existing
case law supports only a suspension in this case is
i naccur at e. The Bar's recomrendation to the Referee for a

thirty-day suspensi on based upon The Florida Bar v. Vaughn,

608 $o0.2d 18 (Fla. 1992) (MEM 5; TR 7) is clearly erroneous in
that the respondent in Vaughn received a public reprimnd.
Furt her, the Bar failed to bring to the Referee's

attention The Florida Bar v. Grigshy, 641 So.2d 1341 (Fla.

1994) . Grigsby clearly supports a public reprimand as a
sanction where the respondent's failure to respond to the
Bar's inquiry was likely to have been caused by a
psychol ogi cal condi tion. Respondent's testified at final

hearing that his failure to respond was caused by his
psychol ogi cal condi tion. (TR 5) Accordingly, Gigshy
unquesti onably had applicability to the instant case.

However, Bar Counsel failed to nmention Gigsby to the Referee

at final hear-ing, in its menorandum of law or in transmtting

the amended proposed report of referee to the Referee for

consi derati on. | nst ead, Bar Counsel's statenents to the
Referee created the m sapprehension t hat there was no
authority whi ch supported any sanction ot her than a

suspensi on.

14




An attorney has a duty of candor to the tribunal; |egal
argument which fails to disclose contrary authority or is
based upon incorrect authority is msleading and destroys the
integrity of the adjudicatory process. Assumi ng that the
Bar’'s reliance upon Vaughn as support for a suspension was due

to inadvertent error, Bar Counsel was clearly obligated to
promptly advise the Referee of the error in the Bar's position
and specifically, that the case law cited by the Bar supported
a sanction other than a suspension. Bar counsel was further
obligated to advise the Referee of all existing case |law, such

as Gigsby, which supported a position that was adverse to the
Rar, even if the Bar believed that Gigsby was distinguishable
and did not apply.

The duty of Bar Counsel to disclose to the Referee both
the error in the cited authority as well as the existence of
case |law such as Gigshy is firnmly established in the Rules of
Prof essi onal Conduct. See Rules 4-3.3 (a) (1) and (3)., Rules

Regul ating The Florida Bar which provide:
(a) a lawer shall not know ngly:

(1) make a false statenent of material . . . law to

a tribunal.
*

(3) fail to disclose to the tribunal |1egal
authority in the controlling jurisdiction
known to the lawer to be directly adverse
to the position of the client and not
di scl osed by opposing counsel

In the instant case, the Bar breached its duty of candor to

the tribunal by failing to disclose to the Referee the Giagsby
15




case as well as by failing to disclose its error with regard
to Vaughn which was cited by the Bar as authority in support
of a thirty-day suspension. The Bar's duty of candor was
further breached by failing to clearly advise the Referee that
no specific sanction was nmandated by case |law and that he
could recomrend any disciplinary sanction set forth in Rule 3-
5.1, Rules Regulating The Florida Bar. The result of the
Bar's actions was the Referee's m sapprehension as to the case

law and disciplinary neasures which were applicable to this

proceedi ng.
The Bar's violation of its duty of candor warrant
di smi ssal of the charges against Respondent. In dismssing

di sciplinary proceedings based upon violations by the Bar in
Its prosecution of attorneys, this Court has stated:

The Bar has consistently demanded that attorneys

turn "square corners" in the conduct of their
affairs. An accused attorney has a right to demand
no lesg of the Bar when it nusters its resources to
prosecut e for att or ney m sconduct . We  have
previously indicated that we too wll demand
responsi bl e prosecution of errant attorneys, and
that we will hold the Bar accountable for any

failure to do so.

The Florida Bar v. Rubin, 362 So.2d 12, 16 (1978).

[1* THE REFEREE'S REPORT | S CLEARLY ERRONEOUS AND
SWOULD BE REJECTED BASED UPON THE CI TED CASE
LAW AND FI N-DI NGS WHICH LACK EVIDENTIARY SUPPORT

The referee's report which was prepared by Bar Counsel

and executed by the Referee recommends a twenty-day suspension

fromthe practice of |aw. This disciplinary recommendation

16




relies upon case |aw which does not support the recomended
sanction and is based upon findings which [ack evidentiary
support. The referee's report is clearly erroneous and shoul d
be rejected.

The referee's report cites only The Florida Bar wv.

Vaughn, 608 So0.2d 18 (Fla. 1992) as legal authority for a
suspension from the practice of |aw. However, the respondent
in Vaughn received a public reprimand, not a suspension, for a

"continuing pattern of not cooperating or participating in the

di sci plinary proceedings." The Florida Bar v. Vaughn, 608
So.2d 18, 20 (Fla. 1992). The case law cited by the referee
does not support the recomrended discipline. The referee's

report is, therefore, clearly erroneous.

Further, the referee's report cites to Standard 7.2,
Florida Standards for |Inposing Lawer Sanctions as support for
a suspension, The applicability of this standard, however,
requires an evidentiary basis to support a finding that the
respondent  "knowi ngly" engaged in conduct that is a violation
of a duty owed as a professional, and causes injury or
potential injury to a client, the public or the l|egal systent
(Enphasis added). Standard 7.2, There is no such evidence in
the record of these proceedings.

First, the Referee finds potential injury based upon

"respondent's inappropriate advertisenment had (and continues

to have) broad exposure in the Broward County area" (RR 8).

17




However, this disciplinary proceeding is based only upon a
failure to conply with the advertising filing requirenent set

forth in Rule 4-7.5(b), Rules Regulating The Florida Bar.

There is no allegation in the Bar's conplaint t hat
Respondent's advertisement was in any way "inappropriate" and
there was no testimony or evidence presented at final hearing
concerning the content of the advertisenent. In fact,
Respondent's Yellow Page advertisenment was neither introduced
into evidence at the final hearing nor was the content even
mentioned in these proceedings. In the absence of any
evi dence concerning content, there can be no finding that
Respondent ' s adverti senment was "inappropriate" or caused
injury or potential injury to the public. The referee's
finding as to injury or potential injury based upon an
"inappropriate" advertisenent is wthout any factual basis and
shoul d be rejected.

Second, the referee's report indicates that the referee
is "unable to determine with any certainty whether Respondent
suffers (or suffered) from any nental disability which
actually inpaired his judgnment in electing not to respond to
the bar's investigative inquiries" (RR 7). The transcript of
this hearing contains no such finding by the referee nor is

there any statement nade by the referee from which such

finding could be presuned.

18




On the contrary, a review of the final hearing transcript
est abl i shes that the unrebutted testinony of Respondent
concerning his psychological condition and incapacity as an
explanation for his failure to respond was readily accepted by
both the Bar and the Referee. In fact, after Respondent
di scl osed his incapacity as an explanation for his actions,
Bar Counsel specifically acknow edged to the Referee that
Respondent's "nedical-basis for his non-responsiveness [could
be taken into] account in terms of mtigation of any sanction
that [the Referee] would inpose." (TR 6).

The Bar's acceptance of Respondent's testinony concerning
his condition is evidenced by statenents of Bar Counsel such
as, "Even if M. Geenspan's representations are accurate in

every way, and | _have no reason to doubt that they are . |,

." [Emphasis added] (TR 11). In fact, the Bar even admtted to
the Referee that it had been concerned that "sonething |ike
the scenario which [Respondent] has just advised . . .that
such a thing perhaps existed . .. .”(TR 7). Moreover, not
only did the Bar accept the testinmony concerning Respondent's
incapacity due to his psychological condition, but it used
Respondent's testinony as a basis to request a psychiatric
eval uation before Respondent is permtted to return to the
practice of law. (TR 7, 13, 15)

The Referee's acceptance of Respondent ' s t esti mony

concerning Respondent's nedical and psychological condition is
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evidenced by the Referee's statements in support of the Bar's
request for a psychol ogical evaluation as well as by the
statenents expressing concern that Respondent's psychol ogi cal
condi tion, specifically his hospitalization and anount of
"ongoing therapy", be disclosed to his firm (rr 11-13). In

addition, the Referee's comments are clearly synpathetic to

Respondent's condition:

. | think we need to give himall the help we
can because he's obviously getting back on his feet,
and - -

* * *

. . .you hate to hold sonebody back that's just
getting back on their feet. (TR 17)

There is no statenment made by the Referee from which any
finding as to uncertainty, wth regard to Respondent's mental
disability or Respondent's explanation for his failure to
respond, could be presuned.

The referee's report references aggravating factors
suggested by Florida Standards for Inposing Lawer Sanctions.
However, the report cites several factors which are clearly
not applicable or have no proper evidentiary basis, to wt:

Standard 9.22(e) bad faith obstruction of the
di sciplinary proceedi ng by
intentionally failing to conply

W th rul es or orders of the
di sci plinary agency

The record contains no evidence of bad faith obstruction or an

i ntenti onal failure to conply wth any rules of the
di sciplinary agency. The evidence establishes psychol ogical
20




disability rather than bad faith. There 1s no statement made
by the Referee at final hearing from which such finding of bad
faith could properly be presumed.

Standard 9.22(g) refusal to acknowledge wrongful
nature of conduct

This finding ig directly contrary to Respondent's testimony

at the commencement of the final hearing, to wit: “I'd offer
nothing in the way of an excuse. I simply offer as an
explanation that I have been 1ll and depressed . . . and I

apologize to the Bar, to this Court and to you individually
for the inconvenience that my non-responsivity has caused.”
(TR 2-3).

Standard 9.22(i) substantial experience in the
practice of law

This finding simply does not apply to the facts of this case
and 1s irrelevant ag a factor in this proceeding. Further,
the record does not reflect any testimony or evidence relating
to respondent’s experience in the practice of law from which
any finding of “substantial experience” could be made.

Finally, there is no justification for any statement in
the referee’s report that discipline less that the recommended
suspension is necessary to send a message that “eallous
disregard for clients, The Florida Bar, and the attorney
digciplinary process are gerious infractions which may not be
committed with impunity” (RR 9). The evidence in this case

establishes only that an attorney failed to comply with a Bar
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advertisement filing requirement which ordinarily warrants an
adnoni shment by a grievance conmmttee (RR8) and that he did
not respond to Bar inquiries concerning the filing because of
mental disability. While this statement may be necessary to
justify a suspension as a sanction in other cases, it does not
fit the "crine" or the evidence in this proceeding.

Moreover, the referee's report is deficient in that it

does not include any of the mtigating factors which clearly
have an evidentiary basis, such as:
Standard 9.32(a) absence of a prior disciplinary

record, [See statement as to prior
discipline (RR 10)]

Standard 9.32(c) personal or enot i onal probl ens
[ See Respondent's t esti mony
concerni ng his medi cal and

psychol ogi cal condition (TR 3-5)]

Standard 9.32(h) physical or nental disability or
i npai r ment [ See Respondent' s
testinony concerning his nedical
and psychol ogical condition (TR 3-

5) 1

Standard 9.32(1) renorse [see Respondent's apol ogy
(TR 3)]

The referee's report reflects findings to support the

recommended discipline which cannot be presuned based upon the

record of the proceedings. The Bar initially recommended a
clearly excessive disciplinary sanction (30 day suspension)
(TR 7, 13). Respondent plead for a lesser sanction (TR 15).
The Bar was permtted an opportunity to eval uate additional

material not presented to or considered by the referee (TR 18,
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21) and to essentially pick the length of the suspension which
the referee would then adopt as recommended discipline. The
amended referee's report, which includes the Bar's final
disciplinary recomendation of a twenty-day suspension, Was
drafted by the Bar with a view towards justifying a clearly
excessive di sciplinary sanction. The referee's report
recomendi ng a twenty-day suspension relies upon case |aw
whi ch does not support its position and sets forth findings
which lack evidentiary support. The referee's report is
clearly erroneous and should be rejected.
I11. A VIOLATION OF THE BAR S ADVERTI SEMENT FI LI NG
REQUI REMENT CONCERNI NG ONE YELLOW PAGE
ADVERTI SEMENT AND A FAI LURE TO RESPOND TO BAR
I NQUI RY CONCERNI NG THE REQUI RED FI LI NG DO NOT
JUSTIFY A SANCTI ON GREATER THAN AN ADMONISHMENT
W TH PROBATI ON
This Court has utilized a broad scope of review in

reviewing a referee's recommendations for discipline in order

to ensure that punishment is appropriate. The Florida Bar v,

Anderson, 538 So.2d 852 (Fla. 1989). The Florida Bar V.

Pahul es, 233 So.2d 130 (Fla. 1970) sets forth the purposes of
di sci pline and establishes the standards used to evaluate a
di sciplinary sanction:

First, the judgment nust be fair to society, both in
terms of protecting the public from unethical
conduct and at the same time not denying the public
the services of a qualified |awer as a result of
undue harshness in inposing penalty. Second, the
judgment nust be fair to the respondent, bei ng
sufficient to punish a breach of ethics and at the
sane tine encourage reformation and rehabilitation.
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Third, the judgnent nust be severe enough to deter
others who might be prone or tenpted to becone

involved in like violations.
ld. at 132.

The substantive charge involved in this disciplinary
proceeding is respondent's failure to file a 1995 Yellow Page
advertisement wth The Florida Bar standing commttee on
advertising as required by Rule 4-7.5(b). In its Menorandum
of Law in Support of Discipline, the Bar concedes that a
violation of Rule 4-7.5(b)(failure to file advertisenent),
Rules Regulating The Florida Bar, warrants an adnonishnent by
the grievance committee as an appropriate sanction. In

support thereof the Bar cites The Florida Bar v. Doe, 634

So.2d 160 (Fla. 1994) (MEM 4-5).

However, in considering Doe for purposes of determning
an appropriate disciplinary sanction in this case, it should
also be noted that in addition to failing to file the
advertisenment, the respondent in Doe was also found guilty of
vi ol ati ng Bar rules relating to the content of the
advertisenent, specifically, Rules  4-7.2(d) (failing to
contain the required disclosures) and 4-7.3(f) (potentially
false or msleading in stating that it was not an
advertisement) of the Rules Regulating The Florida Bar.
Nevert hel ess, this court approved an adnonishment in Doe,

notwi thstanding these additional rule violations pertaining to

the content of the advertisenent.
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Unl i ke Doe, however, the case sub judice does not involve
an allegation that the advertisenment which was not filed was
in any way inproper or would not have been approved, if filed.
The violation in this case is nmerely a failure to file the
advertisement wth the advertising commttee. There are no
reported cases which involve only a violation of a failure to
file. The absence of reported cases suggests that grievances
which allege a failure to file an advertisenent are considered
relatively mnor in nature and are resolved by either an
adnmoni shment  for minor msconduct pursuant to 3-5.1(b) or the
i ssuance of a grievance committee Letter of Advice pursuant to
Rul es 3-7.4(j) and (k) of the Rules Regulating The Florida
Bar. A letter of advice is not a disciplinary sanction and is
not reported; an adnonishnent, which does constitute a
disciplinary sanction, is generally not published.

Considering Doe and the l|lack of other reported cases
involving a failure to file an advertisenent, it would appear
that an adnonishnent is the nost severe sanction which would
be appropriate as a disciplinary sanction for Respondent's
failure to file his 1995 advertisenent with the standing
commttee on advertising (Count 1).

In its Menorandum of Law in Support of Discipline and at
final hearing before the Referee, the Bar argued that a

thirty-day suspension was warranted based upon Respondent's
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failure to respond (MEM 8; w® 7). In fact, in its menorandum
the Bar stated that the *only sanction that fits" is a thirty-

day suspension (MEM 5). The Bar cited The Florida Bar v.

Vaughn, 608 go.2d 18 (Fla. 1992) in support of a thirty-day
suspensi on. (MEM 5)

The respondent in Vaughn was found not guilty of the
charges alleging msconduct relating to the representation of
a client. However, Vaughn failed to appear before the
grievance commttee, failed to communicate wth any Bar
authority that he was involved in a crimmnal trial during the
period of the grievance hearing, and failed to appear in
person before the referee. Vaughn only attended the hearing
before the referee by telephone after the referee called him
at home. Vaughn was found guilty of violating 4-8.1(b) of the
Rules Regulating The Florida Bar based upon his failure to
cooperate with the disciplinary authority. I'n determ ning
di sci pli ne, the Court considered the fact that Vaughn was
found not guilty of any ot her substantive  violation.
Notwi t hstanding  Vaughn's prior disciplinary record, whi ch
included both a private reprimand and a public reprimnd,
Vaughn did not receive a thirty-day suspension, as suggested
by the Bar, and in fact, did not receive any suspension.
Vaughn received a public reprimand for actions which this

Court recognized as constituting a "continuing pattern of not
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cooperating or participating in the disciplinary proceedings".
Vaughn 608 So.2d 18, 20, 21.

In its Menorandum of Law as well as in the Report of
Referee which the Bar prepared and submtted to the Referee,
the Bar inaccurately referenced Vaughn as |egal authority that
supports a suspension for a lack of cooper ation and
participation in the disciplinary proceedings. At final
hearing, the Bar continued to argue that the case law cited in
the Bar's Menorandum of Law supported a thirty-day suspension
(TR 7). The Bar represented that Respondent's “non-
regponsiveness” alone warrants a ten-day suspension based
upon the Grosso case (TR 7) and continued to naintain that

suspension is the only appropriate sanction (TR 13-15, 17-18).

In The Florida Bar v. G o0sso, 647 So. 2d 840 (Fla. 1994),

the respondent admtted that he failed to respond to an
investigative inquiry in violation of Rules 3-4.8 and 4-
8.4(g) of the Rules Regulating The Florida Bar. Grosso
requested that this Court reject the referee's recomendation
of a sixty-day suspension and in lieu thereof approve the ten-
day suspension which was originally recomended by the Bar.
The Court agreed and suspended Grosso for ten-days. However,
it does not appear that the Court was requested to consider
any sanction |less than a ten-day suspension. Grogso does not

support an argunent that the only disciplinary sanction for an
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admtted failure to respond to an investigative inquiry is a
suspensi on.

The two cases cited by the Bar, i.e. Grosso (at final

hearing) and  Vaughn (in the Bar's Menorandum of Law),

establish that the Bar's representation that case |aw for
failure to respond supports a suspension of at |least ten
(Gosso) or thirty days (Vaughn) is erroneous. In fact, the
only argunment that the Bar could have properly presented to
the Referee is that the two cases cited by the Bar support a
di sciplinary sanction of either a public reprimnd or a ten-
day suspension. Accordingly, the Bar's final disciplinary
recommendation which was included in the referee's report
prepared by the Bar and signed by the Referee, to wit, a
twenty-day suspension, is clearly excessive based only upon
the two cases cited by the Bar.

In presenting relevant case law to the Referee, the Bar

failed to disclose The Florida Bar v. Gigsby, 641 So. 2d 1341

(1994) ., Gigshy involves a respondent's failure to respond to
the Bar's r epeat ed requests for i nformation from a
di sciplinary authority in violation of Rules 4-9.1(b) and 4-
8.4. Gigshy is simlar to the instant case in both the nature
of the violation and the nitigation. Both respondents suffer
from clinical depression for which they have voluntarily
sought treatnent and both respondents have offered their

illness as an explanation for their conduct. In Gigsby, this
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Court rejected the suspension sought by the Bar and
reconmmended a public repri mand and probation as the
appropriate disciplinary sanction, notw thstanding Gigshy's
prior disciplinary history which consisted of an adnonishnent
(which included simlar m sconduct of failing to respond to
Bar inquiries) as well as a three-nonth suspension, In
approving a public reprimand in Gigsby, this Court recognized
that the respondent's "failure to respond to the Bar's
requests was |ikely caused by this nental disability". The

Florida Bar v. Gigshy, 641 So.2d 1341, 1343,

Unli ke Grigshy, however, Respondent has no prior
disciplinary history. Accor di ngly, Respondent  shoul d not
receive a sanction greater than an  adnoni shnent when

consi dering the discipline i mposed in Gigshy (public
reprimand) in conjunction with the additional mtigation of
the absence of a disciplinary record. As further support for
an adnoni shnment in the absence of a disciplinary record,
Respondent notes that the first discipline which Crigsby
received was an adnoni shnent for conduct which included

failing to respond to Bar inquiries. See The Florida Bar .

Grigshy, 641 So.2d 1341.

Applying the purposes of discipline set forth in Pahules
to the instant case, it is apparent that a suspension, as
recommended by the Referee, is clearly excessive. Respondent

would urge the Court to reject the discipline recomended by
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the Referee and in lieu thereof order an admonishment together
with one-year probation pursuant to Rule 3-5.1 (c), Rules
Regul ating The Florida Bar. Further, instead of the probation
recormended by the Referee, Respondent's probation would be

subject to the following terns:

i Respondent shall continue to actively participate in
therapy with a licensed nental health counselor.

o« The nental health counselor shall submt quarterly
reports to The Florida Bar Wwhich shall confirm

respondent's active participation in counseling and

I[a?vit he has the ability to engage in the practice of

Unli ke the discipline reconmended by the Referee, the

di scipline suggested by Respondent neets all of the criteria

established by Pahules: it protects the public, it encourages

rehabilitation (continuing treatment for a medical and

psychol ogical conditions) and it is severe enough to act as a
deterrent to others.

CONCLUSI ON

This disciplinary proceedi ng should be dism ssed based

upon the Bar's failure to disclose to the Referee |egal

authority which was contrary to the Bar's position and failure

to disclose error with regard to argument and case law cited

in  support 0f the Bar's di sci plinary reconmendat i on.

Al ternatively, this Court shoul d reject the referee's

recommendation for a twenty-day suspension from the practice

of law, as recomended by the Bar and set forth in the
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referee's report prepared by the Bar, and, in lieu thereof,
approve an adnoni shrent and probati on.

Respectfully submtted,

‘ /ﬂ'r Lify Lo ///f(, 0
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The Florida Bar No. 290742
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