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| NTRCDUCTI ON

In this brief, MARK D. GREENSPAN is referred to as either
"Respondent" or "Geenspan"; The Florida Bar wll be referred
to as either the "Conplainant” or "the Bar"; and Counsel for
The Florida Bar will be referred to as "Bar Counsel".

Abbreviations utilized in this brief are as follows:

“TR” refers to the Transcript of Proceedings before the
Ref er ee.

"R" refers to the Report of Referee dated October 9,
1996.

"ANS BRI EF' refers to the Answer Brief of The Florida Bar



ARGUMENT

l. DISM SSAL OF THI'S DI SClIPLI NARY PROCEEDI NG I S
WARRANTED BASED UPON THE BAR' S FAILURE TO
DI SCLOSE TO THE REFEREE ERROR IN THE CASE LAW
G TED BY THE BAR AS WELL AS THE BAR S FAILURE TO
DI SCLOSE THE EXI STENCE OF LEGAL AUTHORITY VWHCH
WAS CONTRARY TO THE BAR S ARGUMENT PERTAINNG TO
DISCIPLINE. ( Argunent I of [ nitial Bri ef of
Respondent) .

It is significant that in its Answer Brief, the Bar does

not address The Florida Bar v. Rubin, 362 So.2d 12 (Fla. 1978)

whi ch Respondent has cited as |egal authority in support of
dismssal of this disciplinary proceeding. Instead, the Bar
cites civil ~cases wich suggest that dismssal of civil
proceedi ngs nust be based upon a showing of wllful disregard
of a court order or bad faith. This Court in Rubin, however,
did not require either a showing of willful disregard of a
court order or bad faith to justify dismssal of a
disciplinary proceeding. Dismssal in Rubin was based upon a
finding of irresponsible prosecution.

In the case sub djudice, irresponsible prosecution
warranting dismssal is denonstrated by the Bar's failure to
disclose to the Referee error in the case law cited by the Bar

in support of its disciplinary reconmendation [The Florida Bar

v. Vaughn, 608 S0.2d 1.8 (Fla. 1992)] as well as the failure to

di scl ose the existence of other case law [The Florida Bar v,

Grigsby, 641 so. 2d 1341 (Fl a. 1994) 1 which  supported

di scipline other than the recommended discipline.



Tt is further significant that in its Answer Brief, the
Bar does not attribute its failure to advise the Referee of
the Gigsby decision to "oversight". | nst ead, the Bar
attenpts to justify its failure to advise the referee of the
G i gshy deci si on by suggesti ng t hat G i gshy was
di stingui shable and, therefore, did not have to be presented.
The Bar is clearly wong; the Bar was obligated to advise the
referee of the Gigsbhy decision but could still proceed wth
argunent as to the applicability of Gligsby to the instant
case. The Bar's attenpts to justify its silence with respect
to Gigshy supports a conclusion t hat the Bar act ed
"knowi ngly" in its failure to disclose G.igsby. Thus the
Bar's awareness of the Gligshy case and its decision to
withhold it from the referee supports afinding that the
failure to disclose was conduct which clearly violated Rule 4-
3.3(a) (3), Rules Regulating The Florida Bar.

Further, in its Answer Brief the Bar does not even
attenpt to justify its failure to advise the Referee that its
reliance upon Vaughn as support for a suspension was
erroneous. Vaughn was inproperly cited by the Bar in both its
Menorandum of Law and proposed Reports of Referee as the sole
| egal authority which supported a suspension. The Bar had an
affirmative duty to advise the Referee of this fundanental
error, i.e. that the suspension recomended by the Bar and

adopted by the Referee was based upon legal authority (Vaughn)




i

which supported a lesser discipline, to wt; a public
repri mand.

Finally, the Bar's argument that dismssal cannot be
granted because of default is wthout nerit and is not
supported by any |legal argunent or authority. Dism ssal of
this disciplinary proceeding is justified because of the Bar's

failure to turn "square corners". The Florida Bar v. Rubin,

362 So.2d4 12, 16  (1978). Accordi ngly, the fact that
Respondent did not contest the charges set forth in the Bar's
conplaint, either by default or by plea pursuant to Rule 3-
7.6, Rules Regulating The Florida Bar, has no relevance to the
i ssue of dismssal based upon irresponsible prosecution,
Il THE REFEREE' S REPORT | S CLEARLY ERRONEOUS AND
SHOULD BE REJECTED BASED UPON THE CI TED CASE

LAW AND FINDINGS WH CH LACK EVIDENTI ARY SUPPORT
(Argument 11 of Initial Brief of Respondent)

The factual basis for this proceeding was admtted by
def aul t and is not challenged. A default, i ke an
unconditional guilty plea, has the effect of admtting the
charges set forth in the Bar's conplaint. Admi ssion of the
charges, however, does not preclude review of the disciplinary
measures inposed. See Rule 3-7.6(m) (3), Rul es Regul ating The
Florida Bar. The instant case seeks review of referee's
findings and reconmmendations relating to discipline.

The referee's report specifically refers to consideration

of "pertinent Supreme Court of Florida Disciplinary decisions"




as a factor in determining discipline (RR 8). However, the
one cited case (Vaughn) supports a public reprimnd instead of
the recommended discipline of a twenty-day suspension. In its
Answer Brief, the Bar fails to expressly acknow edge the error
in the referee's report with respect to the case law cited in
support of the recomended discipline (Vaughn). | nstead, the
Bar attenpts to ignore the error and argues that a suspension
is justified as enhanced discipline because of cunulative
m sconduct. The Bar's Answer Brief does not, however, cite any
ot her disciplinary case upon which the referee could have
relied to support a recomendation for a twenty (20) day
suspension in this case. The referee's report recomending a
suspension based upon case law that supports a public
reprimand is clearly erroneous; the error in the referee's
report cannot be cured sinply by nerely disregarding case |aw
as a factor in determning discipline.

Further, with regard to Respondent's testinony concerning
his mental di sability, the Bar asserts that Respondent's
testinmony was not unrebutted. The Bar, however, fails to
denonstrate evidence of rebuttal in the record, In a
confusing argument, the Bar suggests that Respondent "waived"
his opportunity to present his psychological condition and
incapacity as an explanation for his failure to respond by not

including it as an affirmative defense or by not using it as a




basis to challenge the default. ANS BRIEF at 17-18. The Bar's
position is incorrect as a matter of |aw

It is a well-established principle in disciplinary
proceedings that a respondent's psychol ogi cal condition may
only be considered as a mtigating factor in determ ning an
appropriate disciplinary sanction. Case law does not support
the assertion of a psychological disability or enotional
condition as an affirmative defense in di sciplinary

proceedi ngs. See The Florida Bar v. Misleh, 453 So0.2d 794

(Fla. 1984) ; The Florida Bar v. Gigsby, 641 So.2d 1341 (Fl a.

1994). See also Standards 9.32(c) and (h), Florida Standards
for | mposi ng Lawyer Sanctions. Mor eover, because a
respondent’'s psychological disability is not recognized as a
meritorious defense to the charges set forth in the Bar's
conplaint, its assertion as a basis to set aside the default
woul d not be justified in the absence of the existence of a
meritorious defense.

Accordingly, Respondent's testinony as to his nental
disability and incapacity was appropriate for consideration
only as a mtigating factor at the hearing on sanctions.
Respondent was not obligated to raise these matters in
mtigation at any earlier stage in these proceedings.

Further, ~contrary to the Bar's position, Respondent's

sworn testinony at final. hearing is evidence and is sufficient

to establish the nitigation offered by Respondent. Wile




nmedi cal records, may also be admssible, t her

testimony. Morevover,the Bar did not request a conti

the matter, stating "Finality is required." (TR 17)

In the instant case, Respondent's testinmony

di sregarded; it was unrebutted, uni npeached and
accepted as true.
[Wlhere the testinmony on the pivotal issues of

is not contradicted or inpeached in any respect,
no conflicting evidence is i ntroduced, t

addi tional evidence to support mitigation, such as hospital or

e IS no

requirement that Respondent present such docunentation to
corroborate his testinony. In addition, the Bar was afforded

an opportunity to cross-examine Respondent concerning his

nuance to

pursue further discovery related to Respondent's mitigation

testimony. Instead, the Bar resisted all efforts to postpone

at final

hearing concerning his psychol ogical condition cannot be

must be

f act
and
hese

statenents of fact can not be wholly disregarded or
arbitrarily rejected. Rather , the testinmony should
be accepted as proof of the issue for which it is
tendered, even though given by an interested party,

1956) ("A finding which rests on conclusions dr

undi sput ed evi dence, rat her t han on conflicts

so long as it consists of fact, as distinguished

from opinion, and is not essentially illegal,

inherently inprobable or unreasonable, contrary to

nat ur al | aws, opposed to comon know edge, or

contradictory within itself.
Vietinghoff v. Mam Beach Federal Credit Union, 657 So0.2d
1208, 1209 (Fla. 3d DCA 1995), citing Duncanson v. Service
First, Inc., 157 So.2d 696 699 (Fla. 3d DCA 1963) (footnotes
omtted) ; see also Holland v. Goss, 89 So.2d 255, 258 (Fla.

awn from

in the




testimony, does not carry with it the sane conclusiveness as a
finding resting on probative disputed facts, but is rather in

the nature of a legal conclusion."); Merrill Stevens Dry Dock

co. v. G & J Invs. Corp., 506 So.2d 30, 32 (Fla. 3d DCA

1987) (“Uncontradicted testinony nust be accepted as proof of a

contested issue." [citing Howell v. Blackburn, 100 Fla. 114,

129 so. 341 (1930)]1), rev. denied 515 so.2d 229 (Fla. 1987).
The Bar's position, therefore, t hat Respondent's
testinony concerning mtigation should not be considered as
unrebutted evidence because it was not presented to the Bar
until the final hearing is incorrect. The testinmony is
unrebutted and, as such is an appropriate evidentiary basis to
reject any findings of the referee which are inconsistent with
this testinony.
11" A VI OLATION OF THE BAR S ADVERTISEMENT FI LI NG
REQUI REMENT CONCERNI NG  ONE YELLOW PACE
ADVERTI SEMENT AND A FAI LURE TO RESPOND TO BAR
| NQUI RY CONCERNI NG THE REQUI RED FI LI NG DO NOT
JUSTIFY A SANCTI ON GREATER THAN AN ADMONISHMENT

W TH PROBATI ON (Argunment I11 of Initial Brief
of Respondent)

At the final hearing on sanctions, Bar counsel
acknow edged its suspicion that a psychological condition was
responsi ble for Respondent's |ack of response. (TR 7) Based
upon this suspicion, the Bar came to the final hearing with a
proposed referee's report which included a request for a
psycho | ogical evaluation. (TR 15) Notw thstanding the fact

t hat the Bar's suspi ci ons concerning Respondent's
7




psychol ogi cal condi tion was confirmed by Respondent ' s
testimony, t he Bar in its Answer Bri ef persists in
characterizing Respondent's actions as "willful" or the result
of a "failure and refusal®" (ANS BRIEF 20, 21, 23). |If,
however, Respondent's failure to respond was |likely to have
been caused by his nental di sability, then the Bar's
characterizations of his conduct as "wllful"™ and "refusal"
are inappropriate and should not be considered as a basis to
enhance di scipline.

Al though the Bar maintains that "Respondent mnust suffer a
suspension from the practice of law', [enphasis added] ANS
BRI EF 22, the Bar does not answer the obvious question, "Wy?"
Respondent's testinmony clearly reflects suffering: Respondent
suffers from depression which has required hospitalization and
treatment which includes nedication and counseling. (TR 3,4)
His condition inproved to the point that approximately two-

weeks prior to the final hearing he was able to interview for

and obtain enploynent. (TR 4, 5) Under these circunstances,
t he Bar does not denpnstrate why any suspension neets the

purposes of discipline set forth in The Florida Bar v.

pPahules, 233 So0.2d 130 (Fla. 1.970) and why a l|esser sanction
woul d not be sufficient.
The recomended discipline of a suspension is nothing

more than a clearly punitive, Draconian response to a




situation which requires a sense of humanity and conpassion.

It should be rejected.

CONCLUSI ON

This disciplinary proceeding should be dismissed. [In the
event that the <court does not dismss this proceeding,
Respondent would urge the court to reject the Referee's

recormendation for & twenty-day suspension and, in lieu
thereOf, approve an adnoni shment and one-year probation.
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CERTI FICATE QF SERVICE

I HEREBY CERTIFY that the original and seven copies of
the Reply Brief of Respondent was forwarded by AirBorne
Express to Sid J. Wi t e, d erk, Supreme Court of Florida,
Supreme Court Building, Tallahassee, Fl ori da, 32399-1927 and
that a true and correct copy was nmailed to John T. Berry,

Staff Counsel, The Florida Bar 650 Apal achee Par kway,
Tal | ahassee, FL 32399-2300 and to Lorraine C Hof f mann, Bar
Counsel, The Florida Bar, 5900 North Andrews Avenue, Suite

835, Ft. Lauderdale, Florida 33309 this .3 day of July, 1997.
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