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PRELIMINARY ST- 

James Michael Poole a\k\a Frank Tillman was the defendant I 
below and will be referred to as "Respondent.It The State will be 

referred to as llPetitioner.ll References to the record will be 

preceded by I1R.lt References to any supplemental record will be 

preceded by "SR." I 
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STATEMENT OF THE CASE AND FACTS 

Respondent was charged by information with arson of a 

structure and burglary with intent to commit arson (R 702). 

During voir dire, the trial judge told prospective jurors 

that first cardinal rule was that they must presume Appellant 

innocent ( R  2 4 - 2 5 ) .  The second cardinal rule is that the State 

has the burden to prove the Defendant guilty ( R  2 5 ) .  The 

Defendant does not have to prove anything ( R  26). 

The trial judge then told the prospective jurors ( R  2 6 - 2 8 ) :  

NOW, the third cardinal rule is that in 
order for you the jury to find the defendant 
guilty you must be satisfied beyond and to 
the exclusion of every reasonable doubt that 
the defendant is guilty. And that’s a 
landmark concept that’s a bedrock foundation 
of the American Criminal Juris Prudence 
System. That is, any time, any jury 
anywhere in the United States of America in 
all fifty states, State Court, Federal Court, 
ever finds the defendant guilty of committing 
a crime, whether that be stealing a six pack 
of beer, murder, robbery, rape, arson, drug 
trafficking, burglary; no matter what the 
crime is, if any jury finds the defendant 
guilty that jury in effect is saying it has 
been convinced beyond and to the exclusion of 
every reasonable doubt of the defendant‘s 
guilt. Now, 1/11 give you a more elaborate 
definition of what that phrase beyond and to 
the exclusion of every reasonable doubt means 
when I give you the legal instructions at the 
conclusion of the trial. Suffice it to say 
it‘s a very heavy burden that the State 
shoulders whenever it charges somebody with 
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committing a crime. In order to secure a 
conviction even though it’s a very heavy 
burden I repeat, stress, emphasize the State 
did not, and does not have to convince you to 
an absolute certainty of the Defendant‘s 
guilt. Nothing is one hundred percent 
certain in life other than death and taxes. 
So the point I’m trying to make is that you 
can still have a doubt as to Mr. Poole’s 
guilt and still find him guilty so long as 
it‘s not a reasonable doubt. 

A reasonable doubt simply stated is a doubt 
you can attach a reason to. So if at the 
conclusion of this trial you have a doubt as 
to Mr. Poole‘s guilt to which you can attach 
a reason to that’s a reasonable doubt and you 
must find the defendant not guilty. 

On the other hand if the only kind of doubt 
at the conclusion of this trial you have as 
to Mr. Poole’s guilt is a possible doubt, a 
speculative doubt, imaginary doubt, o r  forced 
doubt, that’s not a reasonable doubt. All 
elements have been proven to you and you must 
find the defendant guilty. 

The trial judge told prospective jurors that the burden of 

proof was on the State ( R  29, 30). Petitioner‘s failure to 

present evidence could not be held against him ( R  30)- He cannot 

be presumed guilty because he does not put on evidence ( R  30). 

The trial judge then said ( R  33): 

Now, the fifth phase of the trial is what‘s 
known as the legal instructions. It’s where 
I give you the law that you apply to the 
evidence in this case. Any preconceived 
ideas you have as to what the law is, or what 
the law should be you should disregard. The 
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sole law you have to apply to the case is the 
law that I give you. 

At the close of evidence, the trial judge instructed the 

jury that the burden of proof was on the State and that the 

Defendant was presumed innocent until every material allegation 

of the offenses are proved beyond a reasonable doubt (R 659, 664, 

668-69), 

The trial judge then stated ( R  669-70): 

Remember, the defendant is never required to prove 
anything. Whenever you hear the words reasonable doubt 
you must consider the following: 

A reasonable doubt is not a possible doubt, a 
speculative doubt, an imaginary doubt or forced doubt. 
Such a doubt must not influence your to return a 
verdict of not guilty if in fact you have an abiding 
conviction of guilt. 

On the other hand, if after carefully considering, 
comparing and weighing all the evidence there is not an 
abiding conviction of guilt, or if having a conviction 
it was one which is not stable, but one which wavers 
and vacillates, and [sic] the charge is not proved 
beyond every reasonable doubt and you must find the 
Defendant not guilty because a doubt is reasonable. 

It is to the evidence introduced upon this trial, and 
to it alone that you are to look at [sic] that proof. 

A reasonable doubt as to the guilt of the defendant 
may arise from the evidence, lack of evidence, or 
conflict in the evidence. 

The bottom line is, ladies and gentlemen, if you have 
a reasonable doubt you should find the defendant not 
guilty. If you have no reasonable doubt you should 
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find the defendant guilty. 

The trial judge later told the jurors that they must follow 

the law as given in these instructions ( R  673). The case must be 

decided only upon t h e  evidence ( R  673). The trial judge again 

reminded the jury that they must follow the law as explained in 

these instructions just given ( R  677). 

The jury found Petitioner guilty of both charges ( R  588, 

589). The Fourth District reversed, finding the t r i a l  judge’s 

unobjected to preliminary statements on reasonable doubt made to 

prospective jurors to be fundamental error under Jones v. State, 

656 So. 2d 489 (Fla. 4th DCA), rev. de nied, 663 So. 2d 632 (Fla. 

Nov. 7, 1995) (copy of opinion in this case attached). This Court 

then granted Petitioner’s motion to stay and ordered briefing on 

the merits. 

e 
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JURISDICTIONAL STATEMENT 

T h e  issue in this case is whether a trial judge’s unobjected 

to preliminary comments on reasonable doubt constitute 

fundamental error. This claim has been raised in at least 

nineteen cases, including: 

Brown v. State, Case no. 95-3997 (pending) 

Davjd 17 ones v. S t a  te, 
656 So. 2d 489 (Fla. 4th DCA), 
rev. de nied, 6 6 3  S o .  2d 632  (Fla. Nov. 7, 1995) (reversed). 

Cifuentes v. State , 21 Fla. L. Weekly D77 (Fla. 4th DCA 
Jan. 3 ,  1996)(reversed based on Jones) (pending in this 
Court, case no. 88,415). 

Frazier v. State , 664 So.  2d 985  (Fla. 4th DCA) ,  
me denied, 666 So. 2d 145 (Fla. 1 9 9 5 )  (reversed based 
on ~QXUXL). 

;Toms v. Statg, 662 So. 2 d  3 6 5  (Fla. 4th DCA), 
rev. d e m ,  664 So. 2d 249 (Fla. 1995) (reversed based on 
Jones) * 

Lusskin v. State , Case No. 9 5 - 0 7 2 1  (pending) 

McInnis v. State , 671 So, 2d 803 (Fla. 4th DCA 1996) 
(reversed based on Jones, pending in this C o u r t ,  case no. 
87,915). 

Pierce v. State , 671 So. 2d 186 (Fla 4th DCA 1996) (reversed 
based on Jonax, jurisdiction pending in this Cour t ,  Case 
no. 87,862). 

Poole v. State , 21 Fla. L. Weekly D245 (Fla. 4th DCA Jan. 
24, 1996) (reversed based on Jones), pending in this 
Court, case no. 88,414. 

Rayfield v, State , 664 So, 2d 6 (Fla, 4th DCA), rev. denied, 
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664 So. 2d 2 4 9  (Fla. 1 9 9 5 )  (reversed based on Jones). 

Reves v. State , Case No. 88,242 (pending in this C o u r t ) .  

Variance v-qtate , 21 Fla. L. Weekly D79 (Fla. 4th DCA Jan. 
31, 1996) (reversed based on Jones) (jurisdiction accepted by 
this Court, Case no. 87,916) 

Wilson v. State , 668 So. 2d 9 9 8  (Fla. 4th DCA 1 9 9 5 )  
(reversed based on Jones, pending in this C o u r t ,  case no. 
87,575) * 

Bove v. State , 670 So. 2d 1066 (Fla. 4th DCA 1996) 
(reversed based on Jones, question certified). 

Rodriauez v. St-at-p, Case no. 95-0749 (pending). 

Smith v. State , Case no, 95-1636 (pending). 

ckson v. State, Case no. 95-3738  (pending). 

being raised in post-conviction motions. See e . g . ,  Tricarico v. 

State, 629 S o .  2d 142 ( F l a .  4th DCA 1993)(trial court case no. 

9 1 - 8 2 3 2  CF10). 

Obviously, some of theses cases may be difficult to retry. 

A great number of victims are affected by these cases. Smith 

involves convictions for kidnaping, extortion, impersonating a 

police officer and burglary. This case involves the killing of a 

young child. buss kin involves a conviction for solicitation to 

commit first degree murder. Bove is a first degree murder case. 
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Rodrisuez is an attempted first degree murder case. Tricarico is 

a first degree murder case. 

In PIcInni ‘ R ,  the Fourth District found the comments of a 

second trial judge to be fundamental error under Jonea. In 

Smith, a t h i r d  judge‘s comments are being challenged as 

impermissible under Jones. In Frown, and Jackson, the comments 

of t w o  more trial judge’s are being challenged as fundamental 

under Jones. This issue is unquestionably one of great public 

importance. This Court should accept jurisdiction as it did in 

Wilson and correct the Fourth District‘s far-reaching 

misapplication of the law as soon as possible. 
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SUMMARY OF THE ARGUMENT 

I & =  

Taken alone, o r  properly considered with the  complete, 

approved, standard instructions given at the end of trial, the 

unobjected to preliminary comments on reasonable doubt were an 

accurate statement of the law. The reasonable doubt standard 

does not require absolute or one hundred percent certainty. 

Absolute or one hundred percent certainty is an impossibility. 

The trial judge’s comments were not e r ro r ,  fundamental or 

otherwise, 
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ARGUMENT 

THE TRIAL COURT'S 
REASONABLE DOUBT, 

UNOBJECTED TO PRELIMINARY COMMENTS ON 
MADE BEFORE THE JURY WAS SELECTED OR 

SWORN, WERE NOT ERROR. 

The Fourth District found the following comments to be 

fundamental error (R 2 6 - 2 8 )  : 

NOW, the third cardinal rule is that in 
order for you the jury, to find the defendant 
guilty you must be satisfied beyond and to 
the exclusion of every reasonable doubt that 
the defendant is guilty. And that's a 
landmark concept that's a bedrock foundation 
of the American Criminal Juris Prudence 
System. That is, any time, any jury 
anywhere in the United States of America in 
all fifty states, State Court, Federal Court, 
ever finds the defendant guilty of committing 
a crime, whether that be stealing a six pack 
of beer, murder, robbery rape, arson, drug 
trafficking, burglary; no matter what the 
crime is, if any jury finds the defendant 
guilty that jury in effect is saying it has 
been convinced beyond and to the exclusion of 
every reasonable doubt of the defendant's 
guilt. Now. 1/11 ai ve vou - a more elaborate 

at - Dhrase bevond and to 
the exclusjon of e verv - reaso nable doubt means 

leaal instructio ns at t he 
conclusion of the trial. Su ffice it to say 
itls a very heavy burden that the State 

aes somebodv with 
crime. In order to secure a 

conviction even though itls a very heavy 
burden I repeat, stress, emphasize the State 
did not, and does not have to convince you to 
an absolute certainty of the Defendant's 
guilt. Nothing is one hundred percent 
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certain in life other than death and taxes. 
So the point I ’ m  trying to make is that you 
can still have a doubt as to Mr. Poole’s 
guilt and still find him guilty so long as 
it’s not a reasonable doubt. 

A reasonable doubt simply stated is a doubt 
you can attach a reason to, So if at the 
conclusion of this trial you have a doubt as 
to the Mr. Poole’s guilt to which you can 
attach a reason to that’s a reasonable doubt 
and you must find the defendant not guilty. 

On the other hand if the only kind of doubt 
at the conclusion of this trial you have as 
to Mr. Poole’s guilt is a possible doubt, a 
speculative doubt, imaginary doubt, or forced 
doubt, that’s not a reasonable doubt. All 
elements have been proven to you and you must 
find the defendant guilty (emphasis 
supplied). 

Initially, Petitioner notes that the ”instruction” found to a 
be fundamental error in this case and in LJones v. State, 6 5 6  So. 

2d 489 (Fla. 4th D C A ) ,  rev. denied, 663 So. 2d 632 (Fla. 1995)’ 

was a preliminary statement made to prospective jurors before a 

jury was selected or sworn and before any evidence was taken. 

These potential jurors had no legal duty to heed the preliminary 

statements made prior to their being sworn as jurors. United 

u, 700 F.2d 620, 625 (11th Cir. 1983). There is no 

legal basis to assume that they did follow these statements fi. 

Even if these preliminary comments could somehow 

considered equivalent to formal instructions to which 

be 

the later 
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selected and sworn jury was bound, Jones is incorrect. In Jones, 

the Fourth District held that a preliminary jury 'instruction" on 

reasonable doubt constituted fundamental error because it 

indicated "absolute" or 'one hundred percent" certainty was not 

required. 656 So. 2d at 490. 

The trial judge's comment was an accurate statement of the 

law. It is undeniable that the reasonable doubt standard does 

not require absolute or one hundred percent certainty. It is 

undeniable that absolute or one hundred percent certainty is an 

impossibility. In fact, if a prospective juror demands one 

hundred percent proof by the State, that is grounds to strike the 

prospective juror. Drew v. State, 743 S.W. 2d 207, 209-10 

(Tex.Cr.App. 1 9 8 7 )  and cases cited therein (prospective juror 

properly struck by State where he said he would require "one 

hundred percent" proof as that level of proof exceeded the 

reasonable doubt standard); Ruland v. S t a t 2  , 614 So. 2d 537 ,  538  

(Fla. 3d D C A ) ,  rev. denjed , 626 So. 2d 207 (Fla. 1993) (same) and 

United States v. Ha nnicran, 27 F. 3d 890, 894 (3rd Cir. 1994) n. 3 

(reasonable doubt standard does not require 100 percent 

probability). The trial judge's statement is completely 

accurate. 

Moreover, the trial judge's preliminary comment was 
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balanced. The trial judge repeatedly stated that it was a very a 
heavy burden ( R  27). The trial judge stated that a reasonable 

doubt was a doubt one can attach a reason to, so long as it was 

not a possible doubt, a speculative doubt, an imaginary doubt, or 

a forced doubt ( R  2 8 ) .  The latter portion of this statement is 

taken directly from approved standard instruction on reasonable 

doubt. &gg Florida Standard Jury Instruction 2.03. If anything, 

the language equating reasonable doubt with any  doubt one can 

attach a reason to, overstates the quantum of proof required. 

&2!2 Victor v .  N P h r a % k a  / 511 U.S. - , 114 S. Ct. 1329, 127 L. Ed. 

2d 5 8 3 ,  597 (L994)(a reasonable doubt at a minimum, is one based 

upon reason). 

The trial court’s comments also repeatedly stressed and 

emphasized that the proof must be beyond and to the exclusion of 

every reasonable doubt (R 26, 27). ”Reasonable doubt” has a 

self-evident meaning. &g , 646 A. 2d 331, 3 3 6  

(D.C.App. 1994) (term “reasonable doubt” has self-evident meaning 

comprehensible to lay juror). Taken as a whole, the preliminary 

comment did not understate the burden of proof required. See 

a c t o r ,  127 L. Ed. 2d at 597, 601 (instructions must be read as a 

whole). 

Additionally, Jones did not mention that as in this case, 

13 



the complete, approved, standard jury instructions on reasonable a - 
doubt were given to the sworn jury at the end of the case. See 

Estv v. State, 642 So. 2d 1074, 1080 (Fla. 1 9 9 4 )  (approving the 

standard jury instruction on reasonable doubt, citing Victor). 

The State had been arguing in the many cases affected by Jones, 

that the Fourth District overlooked the fact that the complete, 

approved, standard instructions were given. However, subsequent 

cases make it clear that the Fourth District did not overlook 

that fact, it simply refused to consider the "balancing effect" 

of the standard instructions because they were not given until 

the end of the case: 

In addition, as in Jones, there were no 
groDer balancum 1 'n st r uct i o n 8 . In both 
cases, the instructions were given to the 
venire, and ~P atandard instructio n s w r  e e 
not c r i  ven unt il the i u  rv - was b eina instructed 
before ~ t i  r i n ~  
instructions, the error  was fundamental. 

. .  Without these balancing 

McInnis v. State, 671 So. 2d 803, 804 (Fla. 4th DCA 

1996) (emphasis supplied) . 

The Fourth District's holding that it would not consider the 

standard, complete, approved standard jury instructions as 

"balancing instructions" because they were not given until the 

end of the case, is directly contrary to rudimentary, black-  

letter law. In Hissinbotham v .  State, 19 So. 2d 829 ,  830 (Fla. 

14 



this Court held: 1944), 

0 

rr 

It is a recognized rule that a single 
instruction cannot be considered alone, but 
must be considered in light of other 
instructions bearing upon the subject, and 
if, when so considered, the law appears to 
have been fairly presented to the jury, the 
assignment on the instruction must fail 
(emphasis supplied) . 

irris elementary principle of law has not changed s -rice 

othaq. Austin v. S t a t e  , 40  So .  2d 896,  897  (Fla. 

1 9 4 9 )  (same); Batson v. Shelton, 13 So. 2d 453,  456  (Fla. 

1943) (same) ; ;Inlnnaan v. S t a t e  , 252 So. 2d 361, 364 (Fla. 

1971) (same) ; Esty v, State , 642 So. 2d 1074, 1080 (Fla. 

1994) (same) ; McCas kill v .  State , 344 So. 2 d  1276 ,  1278 ( F l a .  

1 9 7 7 )  (same); Kra-jewski v. State, 5 8 7  SO. 2d 1175,  1 1 8 0  (Fla. 4th 

DCA 1991) and Sloan v. Oliver, 221 So. 2 d  435  (Fla. 4th DCA 

1969). 

Petitioner also notes that the trial judge specifically 

incorporated by reference the complete, approved, standard 

instruction on reasonable doubt while making the preliminary 

comments on reasonable doubt (R 2 7 ) :  

n of what N o w , 1'1 1 a ive  vou a more el&orate defi nitio 

reasonable doubt means when I sive you the lesal 
i n s t r u w s  at the conclusion of the t d .  Suffice 
i t  to sav itls a very heavy burden that the S t a t e  

. . .  
e beyond and to the exclusion of everv 

P 0 z j  meb d w' tt i  n g  
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a crime. (emphasis supplied). 

The trial judge then said ( R  3 3 ) :  

NOW, the fifth phase of the trial is what's 
known as the legal instructions. It's where 
I give you the law that you apply to the 
evidence in this case. Any preconceived 
ideas you have as to what the law is, or what 
the law should be you should disregard. The 
sole law you have to apply to the case is the 
law that I give you. 

The Fourth District in Jones stated that "At bar, the trial 

judge's instructions were accurate as far as they went." Ld. at 

491 (emphasis supplied). It is extremely difficult to see how 

the preliminary comments, which the Fourth District acknowledged 

were "accurate as far as thev went." could be fundamental error A 

when considered with the standard, approved, complete jury 

instructions on reasonable doubt, incorporated by reference into 

the preliminary comments on reasonable doubt. Jones as clarified 

in McInnis, directly conflicts with Estv, Yicrcrinbot h a m, and all 

other cases holding that instructions must be considered as a 

whole. This Court should quash this far-reaching misapplication 

of the law by disapproving Jones and reversing this case. 

The Fourth District relied on Case v. Louisiana, 498 U.S. 

39, 111 S. Ct. 3 2 8 ,  112 L. Ed. 2d 339 (1990), in finding the 

statement in Jones to be fundamental error. U. at 490-91. Case 
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does not support the Fourth District’s holding. In that case the 

instruction equated a reasonable doubt with an “actual 
a 

substantial doubt,,, “such doubt as would give rise to a grave 

uncertainty. a V i  cto r, 127 L. Ed. 2d at 590. 

Saying that absolute certainty is not required, a completely 

accurate statement, is world’s apart from the ’grave uncertainty” 

language in Case. The comments in this case were accurate and 

went further by including the full, approved, standard 

instructions on reasonable doubt and presumption of innocence. 

Hissinbothem, 19 So. 2d at 830; Victor, 127 L. E d .  2d at 597, 

601 (instructions must be read as a whole). Those instructions 

included the “abiding conviction of guilt” language ( R  20781 ,  

which Victor specifically held correctly states the Government’s 

burden of proof.  Ld+ at 596. Victor held that when that language 

was combined with the challenged language in that case, any 

problem with the instruction was cured. a* at 596, 600. 
In both Victor and Case, the challenged instructions 

included virtually identical language to that found to be 

fundamental error in this case and ;Tones. Both the Victor and 

Caae instructions stated that an “absolute or mathematical 

certainty” was not required. Yj ctor , 127 L. Ed. 2d at 590-91, 

598. Neither case held that portion of the instruction was in 

17 



any way incorrect. This was made clear in Victor , where the a - 

Court highlighted the portion of the Caae instruction it found 

problematic. Victor at 590-91. The “absolute or mathematical 

certainty” language was not in any way found faulty in either 

opinion. U. at 590-91, 598. See a Is0 u c r h e r  v. State , 214 Ga. 

App. 395, 448 S . E .  2d 61, 6 3  (1994) (in neither Victor nor Caae 

did the Court find anything objectionable in a trial judge’s 

defining reasonable doubt by stating that mathematical certainty 

was not required). Accordingly, Cage does not support the Fourth 

District’s holding. 

Moreover, Victor makes clear that Case was incorrect in that 

it employed the wrong standard of review. In Victor, the Court 

corrected its standard of review from that relied on in Cage. 

The Court admitted that “the proper inquiry is not whether the 

instruction ‘could have’ been applied in an unconstitutional 

manner, but whether there is a reasonable likelihood that the 

jury did so apply it.,, &J* at 591 (emphasis in original, quoting 

, and n.4, 112 S. Ct. - from Estelle v. McGuire, 502  U.S. 

475, 116 L. Ed. 2d 3 8 5 ) .  Nevertheless, the Fourth District 

continues to apply the overruled Cacre standard. Sez Fove v. 

,State, 6 7 0  S o .  2d 1066, 1069 (Fla. 4th DCA 1996) (finding 

fundamental error because the jury “could have” misunderstood t h e  

18 



history that it had found a definition of reasonable doubt to 

violate due process. Victor at 590. The Court then reviewed t w o  

reasonable doubt instructions, finding neither improper. 

Jcrnes faults the preliminary comments because they indicated 

“certitude was not required,” suggesting the jury may base a 

guilty verdict on a ‘probability of guilt so long as it was a 

remarkably strong probability.” &J. at 490. 

In Victor, the Defendants made a similar claim. One 

Defendant argued that using “moral certainty” in the instruction 

was error because a dictionary defined \\moral certainty” as 

”resting upon convincing grounds of probability.” u* at 595. 
The United States Supreme Court rejected that argument: 

But the beyond a reasonable doubt standard is itself 

there is a dispute about the facts of some earlier 
event, the factfinder cannot acquire unasaailahlv 
acciirate knowledge of what happened. Instead, all the 
factfinder can acquire is a belief of what probably  
happened. 

IC. \ [Iln a judicial proceeding in which 

* * * 

nroblem is not that moral certainty may be 
understood in te r m s  of m-obabilitv - - I  but that a jury 
might understand the phrase to mean something less than 
the very hish level of probab ility required by the 
Constitution in criminal cases. 

. I  
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Ld, at 595-96 (emphasis added). See also mt.ed States V. 

Williams, 20 F. 3d 125, 127, 131 (5th Cir.), ce rt. de nied, - 

U.S. , 115 S. Ct. 246, 130 L. Ed. 2d 168 (1994) (relying on 

Victor to reject challenge to instruction equating reasonable 

doubt to a "real possibility.") 

Tn Victor, the Court found no error in the following 

instruction: 

'Reasonable doubt, is such doubt as would cause a 
reasonable and prudent person, in one of the graver and 
more important transactions of life, to pause and 
hesitate before taking the represented facts as true 
and relying and acting thereon. It is such a doubt as 
will not permit you, after full, fair, and impartial 
consideration of all t h e  evidence, to have an abiding 
conviction to a moral c e r t a i n t y ,  of the guilt of the 
accused. At the same time, absolute or mat hema ti cal  
c e r t a i  ' n t v  is not  reuuired. You may be mnvi  nced of the 
t r u t h  of the f a c t - n n d ,  a reasonable dou b t and vet be 
f u l l y  aware that Dossiblv y o u a v  he m i  ' s t a k e n .  You 
find an accused guilty u g a  s t r o  ncr Drobabilitiea of the 
case, provided such probabilities are strong enough to 
exclude any doubt of his guilt that is reasonable. A 
reaso nable doubt is an a c t u a l  and&Gtan t i  ' a 1  dou bt 
arising from the facts or circumstances shown by the 
evidence, or from lack of evidence on the part of the 
state, as distinguished from a doubt arising from mere 
possibility, from bare imagination, or from fanciful 
conjecture. 

1 . .  

a. at 598 (some emphasis added). 
The language in this case is not nearly as questionable as 

that in Victo r. Unlike Victo r, this case and Jones, involve 

preliminary comments, made before a jury was even chosen or 
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sworn. The complete, standard, approved instructions on 

reasonable doubt were given at the end of the case and 

incorporated by reference into the preliminary instructions. The 

comments in this case and Jones merely stated that absolute 

certainty was not required. Absolute certainty is not required. 

It is an impossibility. 

Petitioner has been unable to locate any cases decided since 

Victor (other than Jones and its progeny) that have found 

statements remotely similar to the ones given here to be error, 

let alone fundamental error. In fact, many cases with formal 

instructions that are much more questionable have been affirmed 

under Victor . See. e,q, , &1rve1 v. NaaJe, 58 F. 3d 1541 (11th 

Cir. 1995) (equating reasonable doubt with an \\actual and 

substantial" doubt not error under Vjctor 1 ;  PeoDle v. Reves , 615 

N.Y.S. 2d 450, 451 (A.D.2), ameal denjed , 84 N.Y.2d 871, 642 

N.E. 2d 336, 618 N.Y.S. 2d 17 (1994) (instruction referring to 

reasonable doubt as "something of consequence" and "something of 

substance" not improper under Vjctor . )  ; Strona v. State , 633 N . E .  

2d 296 (Ind.App. 5 Dist. 1994) (instruction defining reasonable 

doubt as "fair, actual and logical doubt" was proper under 

Victor) ; State v. Rrvant, 

defining reasonable doubt a 
446 S . E .  2d 71 (N.C. 1994) (instruction 

as a "substantial misgiving" was not 
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improper under Victor); State v. S m l  ‘th, 637 So. 2d 398 (La.), 

cert. denied, ~ U.S. , 115 S. Ct. 641, 130 L. Ed. 2d 546 

(1994)  (instruction including terms “substantial doubt” and 

\\grave uncertainty” not improper under Victor 1 ; E v l e  V. 

Gutkaiss, 614 N.Y.S. 2d 599, 602 (A.D. 3 1994) (use of terms 

“substantial uncertainty” and \\sound substantial reason” not 

error under Victor); Butler v. U.S., 646 A. 2d 3 3 1 ,  336-37 

(D.C.App. 1994) (instruction that defines reasonable doubt as one 

that leaves juror so undecided that he cannot say he is “firmly 

convinced” of defendant‘s guilt , was not error under V j  ctor ) ;  

Minor v. United States, 647 A .  2d 770, 774 (D.C.App. 1 9 9 4 )  (trial 

judge’s misstatement that government was not required to prove 

defendant‘s guilt beyond a reasonable doubt was not reversible 

er ror  under Victor when considered with full instructions) and 

Westo n v. Ieyoub, 6 9  F. 3d 73, 75 (5th Cir. 1 9 9 5 )  (“grave 

uncertainty“ language not error under Vjctor when combined with 

“abiding conviction” language). See also Federal Judicial 

Center, Pattern Criminal Jury Instructions 17-18 (instruction 

21)(\\There are very few things in this world that we know with 

absolute certainty, and in criminal cases the law does not 

require proof that overcomes every possible doubt.”) and Devitt, 

Blackmar, Wolff, and O’Malley, Federal Jury Practice & 

-.-% 
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Instructions, Section 12.10 ( 1 9 9 2 )  (“it is not required t h a t  the 

government prove guilt beyond all possible doubt.“) - 

The Fourth District’s holding on this subject i s  an anomaly. 

This Court should disapprove Jones and reverse t h i s  case. 
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JSSUE I1 

THE TRIAL JUDGE’S UNOBJECTED TO PRELIMINARY COMMENTS ON 
REASONABLE DOUBT, MADE BEFORE THE JURY WAS SELECTED OR 
SWORN, WERE NOT FUNDAMENTAL ERROR. 

In finding fundamental error by the ‘[flailure to give a 

complete and accurate instruction,” Jonea, 656 So. 2d at 491, the 

Fourth District improperly ignored the fact that this was a 

preliminary comment made at the start of voir dire. The 

complete, approved, standard jury instructions on reasonable 

doubt and burden of proof were given at the close of evidence in 

Jones and in this case ( R  669-70). The jury was told that it 

must follow those instructions (R 673). It is difficult to see 

how the preliminary comment, which the Fourth District @ 
acknowledged was ‘accurate as far as it went,” could be 

fundamental, when the trial judge gave the complete approved 

standard jury instruction at the close of the case. See Rojas v. 

State, 552 So. 2d 914, 915 (Fla. 1989) (an error during 

reinstruction is not fundamental and requires an objection to 

preserve the error). See also & ~ J J P  v. Re ichert, 433 Mich. 359, 

445 N.W. 2d 793 (1989) (trial court’s remarks during voir dire 

did not mislead j u r o r s  concerning their power to convict or 

acquit). 

The preliminary comment properly informed prospective jurors 
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that the State must prove its case beyond all doubt. If 

prosecutors think these people may be pro-defense, they might 

then strike these prospective jurors f o r  cause. The obvious 

purpose of the instruction was to prevent the exclusion of 

otherwise qualified prospective jurors who might initially think 

that the prosecution’s proof must be beyond all doubt. This 

preliminary comment was obviously designed to prevent the defense 

from losing prospective jurors it felt may be desirable. 

p ~ w ,  743 S.W. 2d at 209 (prospective juror properly struck by 

State where he said he would require “one hundred percent“ proof 

as that level of proof exceeded the reasonable doubt standard) 

and Ruland, 614 So. 2d at 538 (same). It is hardly surprising 

that Respondent did not object to a comment that helped him 

during voir dire. He should not be allowed to take advantage of 

the comment in the trial court and then claim fundamental error 

on appeal. 

0 

In finding fundamental  error, the Fourth District 

distinguished Freeman v. State, 576 So. 2d 415 (Fla. 3d DCA 1991) 

because in that case the Court also gave extensive and proper 



innocence. That distinction is illusory. In this case and in 

Jones, the trial judge gave the complete, approved, standard 

instructions on reasonable doubt and presumption of innocence (R 

4 5 4 - 5 6 ) .  % McInnis, 671 So, 2d at 804 (acknowledging that the 

standard instructions were given in Jones). 

In the area of jury instructions, to be fundamental, "the 

error must reach down into the validity of the trial itself to 

the extent that a verdict of guilty could not have been obtained 

without the assistance of the alleged error." Jac kson v. State,  

307 So. 2d 232, 233 (Fla. 4th DCA 1975); Sta tP  v. De lva, 575 So. 

2d 643, 644-45 (Fla. 1991). See a Is0 United S t a t p s  v .  Merlos , 8  

U.S. , 114 S. Ct. F, 3d 48 (D.C. Cir. 19931, wrt. denied 1 -  - 

1635, 128 L. Ed. 2d 358 (1994) (instruction equating reasonable 

doubt with "strong belief" in defendant's guilt did not 

constitute fundamental error) ; Perez v. State , 639 So. 2d 200 

(Fla. 3d DCA 1994) (no fundamental error shown by unobjected to 

reasonable doubt instruction, citing Victor); Minshew v. State, 

594 So. 2d 703, 713 (Ala,Cr.App. 1991) (Case claim not preserved 

where no objection made below). 

In Fstv v. State, 642 So. 2d 1074 (Fla. 1994), the defendant 

objected to the standard reasonable doubt instruction on the 

basis that it used certain terms, including "possible doubt." 
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&J. at 1080. This Court  found the issue unpreserved because 

defense counsel never requested or submitted an alternate 

instruction. This Court went on to hold that the standard j u r y  

instruction (the one given here) was proper under Victor . Ld. at 

1 0 8 0 .  

There was no error, fundamental or otherwise, in this case. 

This Court  should reverse this case and disapprove Jones. 
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CONCLUSION 

The number of cases affected by the Fourth District‘s 

decision in Janef; is huge and continues to grow. The decision is 

without support in the law. The trial judge’s comments were not 

erroneous. This Court should reverse this case and disapprove 

the decision in ,Jones. 

Respectfully submitted, 
ROBERT A. BUTTERWORTH 
Attorney General 

GEORGINA JIMENEZ-OROSA 
Assistant Attorney General 
Florida Bar No. 441510 

NEY 

#475246  
ttorney General 

1655 Palm Beach Lakes Blvd. 
W. Palm Beach, FL 33401 

Counsel for Petitioner 
(407) 688-7759 
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Criminal law-Speedy trial-For spccdy trial purposes, defen- 
dant who was in custody in Broward County and who was 
booked and received first appearance in Uroward County Cir- 
cuit Court on charges from Palm Beach County was arrested on 

se charges on datc of that first appearance-Fact that dcfcn- m t was incarccratcd in Broward County did not rcndcr him 
unavailablc to the state and did not prevent him from asserting 
spccdy trial rights on the I’alni Bcach County chargcs-Writ of 
prohibition granted where state did not bring defendant to trial 
within 175 days of arrest 
JAMES R.  TRAINER, Petitioner. v .  HONORABLE VIRGINIA GAY 
BROOME. Circuit Court Judge, Fifteenth Judicial Circuit, in and for Palm 
Beach County, Florida and STATE OP FLORIDA, Respondents. 4th District. 
Case No. 95-3262. L.T. Case Nos. 91-15161CFA02, 91-15257CPA02. 91- 
14536CFAO2. Opinion filed January 24, 1996. Petition for writ of prohibition. 
Counsel: Richard L. Jorandby, Public Defender, and Andrew M. Pelino. Assis- 
tant Public Defender, West Palm Beacli, for petitioner. Robert A. Butternorth, 
Attorney General. Tallahassee, and Elliot Kula. Assistant Attorney General, 
West Palm Beach, for respondents. 
(GUNTHER, C.J.) James R. Trainer, defendant below (Train- 
er), has petitioned this court for a writ of prohibition alleging a 
violation of his right to a speedy trial. We grant the petition. 

On November 4, 1991, Trainer was arrestcd in Broward 
County for robbery with a weapon and violation of probation. 
Thereafter, in December of 1991, the state filed charges in Palm 
Beach County against Trainer for three offenses including rob- 
bery, false imprisonmcnt and grand theft. Subsequently, on 
March 26, 1992, the Palm Beach County Sheriffs Office in- 
formed the Broward County Sheriff‘s Office of the three Palm 
Beach County charges and arrest warrants for Trainer. As a 
result, while in custody in Broward County, Trainer was booked 
on the Palm Beach County charges on June 19. 1992, and thc 
next day, Trainer was brought into Broward County Circuit 
Court for a first appcarance on his Palm Beach County charges. 

Thereafter, on September 8, 1992, Trainer was sentenced on 
Broward charges to twenty years in prison and fifteen years in ’a on for robbery with a weapon and violation of probation, 

respectively. On or about March 14, 1995, Traincr filed a notice 
of expiration of speedy trial on the Palm Beach charges pursuant 
to Florida Rule of Criminal Procedure 3.19 1 a). Although he was 
not brought before the court within five days nor tried within 
fifteen days of this notice, Trainer was transported from the 
Charlotte Correctional Institute to the Palm Beach County Jail 
where he was booked on the Palm Beach County charges. On the 
day of his arrival at the Palm Beach County Jail, April 1, 1995, 
the capias warrants for the December 1991 Palm Beach charges 
were served on Trainer. 

After a first appearance in Palm Beach on April 2, 1995, 
Trainer filed a motion for discharge due to the cxpiration of 
speedy trial. Ultimately, the trial court denied Trainer’s motion 
concluding that Trainer was taken into custody for speedy trial 
purposes when the capias warrants were executed on him in the 
Palm Beach County Jail on April 1, 1995. Additionally, the trial 
court determined that up until April 1, 1995, Traiaer was incar- 
cerated on the Broward County charges, and the fact that a hold 
was placed upon him in prison in 1992 did not constitute custody 
for purposes of spcedy trial. 

Initially, we note that prohibition is the appropriatc rcmcdy to 
prevent a trial court from proceeding against the accused after a 
motion for discharge for lack of speedy trial has been erroncous- 
ly dcnicd. Vallieres v. Grossman, 513 So. 2d 196 (Fla. 4th DCA 
1991). Florida Rule of Criminal Procedure 3.191(a) provides 
that “every person charged with a crimc by indictment or infor- 
mation shall be brought to trial within ... 175 days if the crime 

gcd is a felony.” The time period for speedy trial comicnc- 
hen the individual is taken into custody. Fla. R. Crim. P. 

91(a). Under the criminal rules, apcrson is taken into custody 
(1) when the person is arrested as a rcsult of the conduct or 

criminal episode that gave rise to the crime charged, or 
(2) when the,person is served with a notice to appear in lieu of 

physical arrest: 

B 

’dF 
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Fla. R. Crim. P. 3.191(d). Moreover, if evidence exists disclos- 
ing that an individual was booked into custody for a specific 
offensc, one must presume that the individual was in fact arrested 
for that offcnse. Pcrkins v. Srale, 457 So. 2d 1053, 1055 (Fla. 1st 
DCA 1984), rev. denied, 464 So. 2d 556 (Fla. 1985). Thus, the 
act of booking or placing a person into custody for an offense 
clearly implies that an arrest has occurred. Id. 

In the instant case, it is undisputed that Trainer was booked 
and rcccivcd a first appearance on the Palm Beach County 
chargcs on June 20, 1992. Thus, Traincr was arrested for speedy 
trial purposcs on the Palm Beach County charges on June 20, 
1992. The mere fact that Trainer was incarcerated in Broward 
County did not render him unavailable to the state and did not 
prevent him from asserting his speedy trial rights. Jones v. Srate, 
573 So, 2d 185 (Fla. 1st DCA 1991); Srare v. Dukes, 443 So. 2d 
471 (Fla. 5th DCA 1984). The Palm Beach County authorities 
obviously had knowledge of Trainer’s whereabouts and had the 
burden of producing him for trial, Pilgrim v. Swanson, 558 So. 
2d 176 (Fla. 2d DCA 1990); Walker v. State, 492 So, 2d 172 
(Fla. 1st DCA 1986). Accordingly, Trainer’s speedy trial time 
for the Palm Beach charges commenced when hc was booked and 
had a first appearance on the same on June 20, 1992. Hence, 
because Trainer was not brought to trial within 175 days of this 
date, his speedy trial time had expired and his motion to dis- 
charge was improperly denied. 

Therefore, the petition for writ of prohibition is granted and 
the trial court is ordered to discharge Trainer. 

PETITION GRANTED. (STEVENSON and SHAHOOD, 
JJ., concur.) 

Criminal law-Trial court coniniittcd fundatncntal crror in 
givii cxtcniporaneoirs instructions to jury that denigrated N AMES MICHAEL POOLE, Appellant, v. STATE OF FLORIDA, Appellee. 
41h District. Case No. 94-2731. L.T. Case No. 93-1767CFlOA. Opinion filed 
January 24, 1996. Appeal from the Circuit Court for Broward County; Mark A. 
Speiser, Judge. Counsel: Richard L. Jotandby, Public Defender, and Allen J. 
DeWeese, Assistant Public Defender, West Palm Beach, for appellant. Robert 
A. Butterworth, Attorney General, Tallahasscc, and Myra J .  Fried, Assistant 
Attorney General, West Palm Beach, for appellee. 
(PER CURIAM.) This case fits squarely within our holding in 
Jones v. Stare, 656 So. 2d 489 (Fla. 4th DCA 1995). which con- 
trols the outcome here. In Jones, as here, the trial court gave 
extemporaneous instructions to thc jury that denigrate the rea- 
sonable doubt standard. We held inJones that it was fundamental 
error to instruct a jury that it could convict on a lesser standard of 
proof. Accordingly, as we did in Jones, we reverse and remand 
for a new trial. (POLEN, KLEIN and PARIENTE, JJ., concur.) 

* * *  

onable doubt standard 

* * *  
Insurance-Personal injury protection-Under statute which 
providcs that PIP insurer shall pay benefits for accidental bodily 
injury sustained while insurcd was not an occupant of vcliiclc if 
injury is caused by physical contact with the vehicle, insured who 
was forced to dive out of the way of an crrant vehicle and who did 
not actually touch it could recover PIP bcncfits-Conflict certi- 
ficd 
AMICA MUTUAL INSURANCE COMPANY, Appellant. v. MELVIN 
CIIERWIN, Appellee. 4th District. Casc No. 95-0772. L.T. Case No. 94- 
10223(08). Opinion filed January 24. 1996. Appeal from the Circuit Court for 
Broward County; Harry G .  Hirrcklcy, Jr . ,  Judge. Counsel: Ncil Rose. North 
Bay Village, and Joel Benistein of Bernstcin & Cliackman, P.A., IIollywood, 
for appellant. Lawrence M. Kopelman of Kopcltnan & Blankman, P.A., Fort 
Laudcrdalc, for appellee. 
(POLEN, J.) Arnica Mutual Insurance Company (Arnica) ap- 
peals the final judgment in favor of the plaintiff, Melvin Cher- 
win, on his claim for personal injury protection (PIP) benefits. 
We affirm, 

On February 14, 1994, Melvin Cherwin, while a pedestrian. 
was approachcd by an crrant vehicle. In an effort to avoid being 
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Appellant ( s )  , 

VS . 

STATE OF FLORIDA 

Appellee (s) . 

June 21, 1996 

BY ORDER OF THE COURT: 

CASE NO. 94-02731', 

L.T. CASE NO. 93-17672 CFlOA 
BROWARD 

ORDERED that appellee's motion filed January 30, 1996, 

for rehearing and rehearing en banc and motion for certification 

of conflict is hereby denied; further, 

ORDEFtBD that appellee's motion filed January 30, 1996, 

for certification of questions is hereby granted. See Wilson v. 

State,  21 P l a .  L. Weekly D476 (Fla. 4th DCA Feb. 21, 1996). 

P\ 
1,Jher:eby certify the foregoing is a 
t kue  copy of the origin 1 court order- 
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