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PRELIMINARY STATEMENT 

James Michael Poole was the Defendant below and will be 

referred to as llRespondent.ll The State will be referred to as 

I1Petitioner.l1 References to the record will be preceded by l1R.Il 

References to the supplemental record will be preceded by ’SR.” 
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STATEMENT OF THE CASE AND FACTS 

Petitioner relies on the statement of the case and facts in 

its initial brief. 
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ISnICTIONATi  S m  

Petitioner disagrees that cases that have been denied 

certiorari review in the United States Supreme Court are 

necessarily unaffected by this Court’s decision. Mora1e.s v ,  

State, 580 So. 2d 788 (Fla. 3d DCA 199l)(declining to enforce 

mandate where district court opinion was superseded by 

intervening decision of Florida Supreme Court). 

Petitioner respectfully asks that this Court decide this 

issue as soon as possible given the very large number of cases 

affected by this claim. 
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SUMMARY OF THE ARGUMENT 

Taken alone, or properly considered with the complete, 

approved, standard instructions given at the end of trial, the 

unobjected to preliminary comments on reasonable doubt were an 

accurate statement of the law. The reasonable doubt standard 

does not require absolute or one hundred percent certainty. 

Absolute or  one hundred percent certainty is an impossibility. 

The trial judge’s comments were not error, fundamental or 

otherwise. 
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ISSUE I (RESTATED) 

THE TRIAL COURT'S UNOBJECTED TO 
PRELIMINARY COMMENTS ON REASONABLE 
DOUBT, MADE BEFORE THE JURY WAS SELECTED 
OR SWORN, WERE NOT ERROR. 

Respondent suggests that the trial court's giving of the 

standard, approved instruction at the end of trial was 

meaningless (Respondent's brief p .  7-8). Respondent's suggestion 

is simply without basis in logic or the law. In Hiasinbotham V. 

State, 19 So. 2d 829, 830 (Fla. 19441, this Court held: 

It is a recognized rule that a single 
instruction cannot be considered alone, but 
must be considered in light of a U  other 
instructions bearing upon the subject, and 
if, when so considered, the law appears to 
have been fairly presented to the jury, the 
assignment on the instruction must fail 
(emphasis supplied) * 

In his initial comments, the trial judge incorporated by 

reference the complete, approved instruction on reasonable doubt 

( R  27). The complete, approved instructions on reasonable doubt 

were given immediately before the jury began deliberations. It 

is difficult to comprehend a more appropriate time for the jury 

to hear such an instruction. Interestingly, Respondent concedes 

that the trial judge's supposedly improper comments were 

remediable by a proper curative instruction. Petitioner does not 
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agree that the trial judge's comments were improper. Still, 

is difficult to imagine a better "curative" instruction than 

complete, standard, approved instruction on reasonable doubt 

it 

the 

given at the end of this case 

the trial judge's comments. 

on 

Petitioner 

this issue. 

relies on its 

and incorporated by reference into 

initial brief for further argument 
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ISSUE I1 (RESTATED) 

THE TRIAL JUDGE‘S UNOBJECTED TO PRELIMINARY 
COMMENTS ON REASONABLE DOUBT, MADE BEFORE THE 
JURY WAS SELECTED OR SWORN, WERE NOT 
FUNDAMENTAL ERROR. 

Respondent suggests that it improperly reduces the level of 

proof required, to state that a reasonable doubt is a doubt to 

which a reason can be attached (answer brief p. 13). 

Respondent’s contention is incorrect. See Victor v. Nebraska, 

511 U.S. , 214 S. Ct. 1329, 127 L. Ed. 2d 583, 597 (1994) (a 

reasonable doubt at a minimum, is one based upon reason). The 

standard jury instructions also make it clear that a reasonable 

@ (R 

doubt is not a possible, speculative, imaginary, or forced doubt 

669). 

Respondent’s claim that the trial judge’s comment violated 

j u( icial neutrality, is ridiculous (answer brief p .  15). The 

comment was a correct statement of the law. The fact that a 

correct instruction or statement benefits one party does not make 

it a violation of judicial neutrality. 

Respondent claims that the trial court‘s statement that 

nothing is 100 percent certain, destroyed his defense (answer 

brief p .  17). This claim is without merit. The comment was a 

correct statement of the law. 
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In Jones v. State, 656  So. 2d 489 (Fla. 4th DCA), rev. 

denied, 663 So. 2d 632 (Fla. Nov. 7, 19951, the Fourth District 

distinguished -, 576 So. 2d 415 (Fla. 3d DCA 1991) 

because in that case the Court also gave extensive and proper 

jury instructions on reasonable doubt and presumption of 

innocence. Petitioner argued in in the Fourth District and in 

its initial brief in this Court that the Fourth District's 

distinction was illusory. In this case and in tTones, the trial 

judge gave the complete, approved, standard instructions on 

reasonable doubt and presumption of innocence. & -is v.  

State, 671 So. 2d 803, 804 (Fla. 4th DCA 1996) (acknowledging that 

the standard instructions were given in Jones). 

The Third District has recently confirmed the correctness of 

Petitioner's position. In Doctor v. State , Case no. 95-2395 

(August 14, 1996)(copy attached), prior to the commencement of 

voir dire, the trial court gave extemporaneous instructions on 

reasonable doubt to the venire. The Defendant claimed that the 

extemporaneous instruction minimized the reasonable doubt 

standard and constituted fundamental error. As in this case, 

the Defendant did not raise any error as to the formal jury 

instructions at the close of evidence. The Third District 

affirmed, holding: 
0 



We adhere to our decision in F r e e w  v. 
Sta te ,  576 So. 2d 415 (Fla. 3d DCA 19911, and 
hold that ’the giving of the instruction does 
not rise to the level of fundamental error , 

reernan, 576 So. 2d at 416. I, . . .  

We decline Doctor‘s invitation to follow 
u, 656 So. 2d 489 (Fla. 4th 
DCA), rev. denied I 663 So. 2d 632 (Fla. 
19951, as we find it antithetical to our 
holding in Freeman. 

Petitioner also notes the ”special concurrence” in Doctor 

specifically and completely agreed with State’s position that 1) 

the trial judge’s comments not erroneous, 2 )  if erroneous, were 

not harmfully so in light of the complete instructions given at 

the end of trial, and 3) if harmfully erroneous, were not 

fundamentally so since they could have easily been corrected upon 

objection and in no way affected the validity of the trial. S l i p  

op. at pp. 3-4. 

The “special concurrence” in Doctor was signed by a majority 

of the sitting members of the Court. Accordingly, it is law of 

the case. &I= Greene v. Massev , 384 So. 2d 24, 27 (Fla. 1980). 

This Court should approve the Third District’s “special 

concurrence” and disapprove Jones. 
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CONCLUSION 

The number of cases affected by the Fourth District's 

decision in ~Tonps is huge and continues to g r o w .  The decision is 

without support in the law. The trial judge's comments were not 

erroneous. This Court should reverse this case and disapprove 

the decision in Jones as soon as possible. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

GEORGINA JIMENEZ-OROSA 
Sr. Assistant Attorney General 

General 
Florida Bar #475246 
1655 Palm Beach Lakes Blvd. 
W. Palm Beach, FL 33401 
(407) 688-7759 

Counsel for Petitioner 
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I CERTIFY 

Allen DeWeese, 

Certificate of Service I .  

t h a t  a true copy has been furnished by courier 

9th Floor Governmental Center, 310 N o r t h  Olive 

to 

Ave., W. Palm Beach, FL 3 3 4 0 1 ,  t h i s  
-.__ 

, - .  I \. 

2" day of August 1996. 
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NOT FINAL W T I L  TIME EXPIRES 
TO FILE REHEARING MOTION 
AND, IF FXLED, DISPOSED OF. 

DONNIE HUGH DOCTOR, 
. .  

AppeLlant, 

* *  

* *  

vs . * *  
THE STATE OF FLORIDA, , It* 

CASE NO. 95-2395 

Appellee. * *  

opinion filed Auguat 14, 1996, 

An ADgeaL from the Circuit Court f o r  Dade County, 
I.dQDnard E. Click, Judge. 

Samk 6r Bessez- and Lawrence Besser, f o r  appellant.. 

Rohert A. Butterworth, ALtOlneY GeneraL, and Flaur J. 

I . .  
' .  v 

nggravat.ed battery, and ~ a u s e s s l o n  ni a fiream. WR affirm, 



TEL : 

During Doc~DT'S trial, p r i o r  tO the COmmenCment Of voir 

dire, the trial court  gave extemporaneous instsuctlons on 

reasonable dbubt L O  the j u r y  venixe. Defense counsel did not 

o b j  e c t  . , .  
I '  ' 

Doctor arcrues on asgeal that the. extmpo'ranaous instruction 
' , , I . . .  . 

fundamental error. 

formal j u ry  instructions a t  t he  close of the evidence. 

Docto r  doem no t  raise any error as"t0 the 

r 576 so. 2d v I S"t& We adhere t o  our decision in 

415 {Fla, 3d DCA 1991), and hold that "the giving of the 

i n s t ruc t ion  does not oLherwise rise  to the level of fundamental 
error . . , , t 3  -, 576 So. 2d at 416. 

W e  decline b3QCtoF's invitation to follow W e s  v, w, 656  

So. 2d 489 

19951, as we find it antithetical to our holding in m. 
Thereforer we a f f i m  D Q C ~ W X ~ S  convictions. 

(Fla. 4th DCX), yeview ~PU , 663 S O .  2d 632 (Flb. 

Af f ixmed 



TEI.. : FliI:? 15 96 10:53 No .004  P . 0 4  

D O C t O l '  v .  state: 
Case no. !I$-2395 

SCRWARTZ , Chief Judge {specially concurring) . 

In my opinion, the remarks to tiX j u q  in this ca6te, in our 

previous cases of Freeman v. state,  576 SO. 2d 415 ( ~ l n .  3d DCA 

3991) and Perez v. State, 639 So. 2d 200 (Fla. 3d DCA 19941 ,  and i n  

Lhe line of Fourth P is t r ic t  decisions which began with Jones v. 

S t a t e ,  6 5 6  So. 2d 4 8 9  (Ph. 4kh DCA 1'995), review denied, 663 5 0 ,  

2d 632 (Fla. 1995), cert. denied, 116 S.Ct. 1 4 5 1  (1996),l were 

1. 

not erroneous. V i c t o r  v .  Nebraska, 511 tJ.6. 1, 114 S,CL.. 

1239, 127 L.Ed.2d 583 (1994) ; Jcmes, 656 So. 2d at 491 

( ' ) A t  bar, the t r ia l  judge's instructions wFre accuxaLe a~ 

Accord Reyes v ,  State, 674  So. 2d 921 (Pla. 4th DCA 
1996); Variance v .  State,  _._ So. 2d- (Ela, 4th PCA Case no. 
94-3019, opinion filed. January 3 ,  IS961 L21 PLW D701, review 
granted (Fla. Cabe no. 87,916, July 19, 1996); CSfuenrev v.  
State,  674 So. 2 8  '743 ( F l a .  4th DCA 1996); .Pool@ v. State, 678 
So. 2d 746 (Fla. 4th DCA 1996): McInnie v. State, 671 90. 2d 803 
(Pl&. 4kh'DCA'1996); P i e r i d  v. s ' tate,  671 So. 2d 186 (Fla. 4th 

DCA 1996), review granted ( F l a .  Case no. 8 7 , 8 6 2 ,  July 1, 1996); 
Dotre v ,  State ,  670 So. 2d 1066 ( F l a .  4th DCA 1996), cause 
dismissed, __ So. 2d- ( F l a .  Caae no. 88,168, June 6, 1996); 
Wilson v .  State, 668 So. 2d 998  (Pla. 4th DCA 1995), review 
granted, 672 So. 2d 543 (Fla. 19963; FraziQr v ,  S t a t e ,  664 S O .  
2d 985  (Fla. 4th DCA 19951, review denied, 666 So. 2d 145 (Pla. 
1995), cert. dea ied ,  116 S.Ct. 1679 (1996); Rayfield v .  State,  
66.4 So. 2d 6 (Fla.  4th DCA 1 9 9 5 1 ,  review denied,  664 So. 2d 2 4 9  
(FTa .  19951, ce rc .  denied, 116 S.Ct. 1421 (1996); Jones  v .  S t a t e ,  
662 90. 2d 365 (FLa. 4th DCA 19951, r W i G W  denied, 664 S O .  2d 249 
(Fla. 19951, certl, denied. 11.6 S . C t ,  1421 (1 .996 ) .  

- 3 -  
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TEI. : 

far as they went.'') ; and 

f lu9 15 96 10354 Nn.004 P.05 

2 .  

if srtonepus, were n o t  h a m f u l l y  so in t h e  light of the  

complete, and cornglet~ly accurate instructions repeaLedly 

given the j u v  on t;he burden of proof issue, particularly 

f a i l .  1 ' )  ; and 

3 .  

i f  hamfu l ly  erroneous, were not Euadmlentally so sfnce 

they could Bag ily have bgen Ii corsec ted" W o n  ob j ec t ion 

and in no way affected "the . val idicy QZ the trial 

i t s e l f . "  See state v .  Dclvac 575 SO.  2d 643, 644 (Fla. 

1991): Castor  v. State, 365 So. 2d 701 (Flb. 1978); BT"Om 

v ,  State ,  124 So. 29. 481 (F3a. 13601, 

Cardox0 has described the procesz: which I believe may have led to 

the Fourth D i s u i c t  s cont rary  decisions: 

Judges march a t  Limes L U  p i t i l e s s  conclusions under t h e  

- 4  - 
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TEL: 

prod of a romarseless logic which is supposed Lo leave 
t h a n  no alternative. They deplore  the sacrificial rite. 
They parfarm it, none the lens, with averted gaze, 
convinced us they  plunge the knife that Chey obEy the 
bidding,of  their  office, The victim is offered up to the 
gads of jurisprudence on the altar of regulerity. 

Benjamin cardom, The Growth of the Law, in Selected Writings of 

Emjamin Nathan Cardozo 214 (Margqet: E. 13all ed .  1947). I cancur 

without  reservation in this C~uxt's continued refusal to do the 

LEVY, Judge. concurs .  


