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c 
Romeo Cifuentes was the Defendant below and will be referred 

to as "Respondent." The State will be referred to as 

IIPetitioner." References to the record will be preceded by I IR."  

References to the supplemental record will be preceded by "SR." 



STATEMENT OF THE CASE AND EXZS 

Petitioner relies on the statement of the case and facts in 

its initial brief. 
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JURI SJ’I I CT IONAT I S T A W E N T  

Petitioner disagrees that cases that have been denied 

certiorari review in the United States Supreme Court are 

necessarily unaffected by this Court‘s decision. 

State, 580 So. 2d 788 (Fla. 3d DCA 1991) (declining to enforce 

mandate where district court opinion was superseded by 

intervening decision of Florida Supreme Court). 

See 

Petitioner respectfully asks that this Court decide this 

issue as soon as possible given the very large number of cases 

affected by this claim. 
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SUMMARY OF THE ARGUMENT 

Taken alone, or properly considered with the complete, 

approved, standard instructions given at the end 

unobjected to preliminary comments on reasonable 

of trial, the 

doubt were an 

accurate 

does not 

Absolute 

statement of the law. The reasonable doubt standard 

require absolute or one hundred percent certainty. 

or one hundred percent certainty is an impossibility. 

The trial judge's comments were not error, fundamental or 

otherwise. 
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ARGUMENT 

THE TRIAL COURT'S UNOBJECTED TO 
PRELIMINARY COMMENTS ON REASONAI3LE 
DOUBT, MADE BEFORE THE JURY WAS SELECTED 
OR SWORN, WERE NOT ERROR. 

Respondent suggests that the trial court's giving of the 

standard, approved instruction at the end of trial was 

meaningless (Respondent's brief p. 7-8). Respondent's suggestion 

is simply without basis in logic or the law. In ,Hiasinbotham V. 

,State, 19 So. 2d 829, 830 (Fla. 19441, this Court held: 

It is a recognized rule that a single 
instruction cannot be considered alone, but 
must be considered in light of other 
instructions bearing upon the subject, and 
if, when so considered, the law appears to 
have been fairly presented to the jury, the 
assignment on the instruction must fail 
(emphasis supplied) . 

In his initial comments, the trial judge incorporated by 

reference the complete, approved instruction on reasonable doubt 

(SR2 21-24). The complete, approved instructions on reasonable 

doubt were given immediately before the jury began deliberations. 

It is difficult to comprehend a more appropriate time for the 

jury to hear such an instruction. Interestingly, Respondent 

concedes that the trial judge's supposedly improper comments were 

remediable by a proper curative instruction. Petitioner does not 
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agree that the trial judge's comments were improper. Still, it a 
is difficult to imagine a better "curative" instruction than the 

complete, standard, approved instruction on reasonable doubt 

given at the end of this case and incorporated by reference into 

the trial judge's comments. 

Petitioner relies on its initial brief for further argument 

on this issue. 
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THE TRIAL JUDGE'S UNOBJECTED TO PRELIMINARY 
COMMENTS ON REASONABLE DOUBT, MADE BEFORE THE 
JURY WAS SELECTED OR SWORN, WERE NOT 
FUNDAMENTAL ERROR. 

Respondent suggests that it improperly reduces the level of 

proof required, to state that a reasonable doubt is a doubt to 

which a reason can be attached (answer brief p .  13). 

Respondent's contention is incorrect. &g Victor v. Nebrash, 

511 U.S. -' 114 S. Ct. 1329, 127 L. Ed. 2d 583, 597 (1994) (a 

reasonable doubt at a minimum, is one based upon reason). The 

standard jury instructions also make it clear that a reasonable 

doubt is not a possible, speculative, imaginary, or forced doubt 

( R  5 5 8 - 5 9 ) .  

Respondent's claim that the trial judge's comment violated 

judicial neutrality, is ridiculous (answer brief p. 15). The 

comment was a correct statement of the law. The fact that a 

correct instruction or statement benefits one party does not make 

it a violation of judicial neutrality. 

Respondent claims that the trial court's statement t ha t  

nothing is 100 percent certain, destroyed his defense (answer 

brief p .  17). This claim is without merit. The comment was a 

correct statement of the  law. 
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In Jones v. State, 656 So. 2d 489 (Fla. 4th D C A ) ,  rev. 

denied, 663 So. 2d 632 (Fla. Nov. 7, 1995), the Fourth District 

distinguished Freeman v. State, 576 So. 2d 415 (Fla. 3d DCA 1991) 

because in that case the Court a lso  gave extensive and proper 

jury instructions on reasonable doubt and presumption of 

innocence. Petitioner argued in in the Fourth District and in 

its initial brief in this Court that the Fourth District's 

distinction was illusory. In this case and in Jones, the trial 

judge gave the complete, approved, standard instructions on 

reasonable doubt and presumption of innocence. 

,State, 671 So. 2d 803, 804 (Fla. 4th DCA 1996) (acknowledging that 

the standard instructions were given in Jones). 

The Third District has recently confirmed the correctness of 

Petitioner's position. In Doctor v. State , Case no. 95-2395 

(August 14, 1996), prior to the commencement of voir dire, the 

trial court gave extemporaneous instructions on reasonable doubt 

to the venire. The Defendant claimed that the extemporaneous 

instruction minimized the reasonable doubt standard and 

constituted fundamental error. As in this case, the Defendant 

did not raise any error as to the formal jury instructions at the 

close of evidence. The Third District affirmed, holding: 

We adhere to our decision in Freeman V. 
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State, 576 So. 2d 415 (Fla. 3d DCA 1991), and 
hold that \the giving of the instruction does 
not rise to the level of fundamental e r ro r  . 
. . .‘I F r e e m ,  576 So. 2d at 416. 

We decline Doctor’s invitation to follow 
Jones v. State , 656 So. 2d 489 ( F l a .  4 t h  
DCA) , rev. denied , 663 So. 2d 632 (Fla. 
1995), as we find it antithetical to our 
holding in Freeman. 

Petitioner also notes the “special concurrence” in Doctor 

specifically and completely agreed with State‘s position that 1) 

the trial judge’s comments not erroneous, 2 )  if erroneous, were 

not harmfully so in light of the complete instructions given at 

the end of trial, and 3 )  if harmfully erroneous, were not 

fundamentally so since they could have easily been corrected upon 

objection and in no way affected the validity of the t r i a l .  Slip 0 
op. at pp. 3-4. 

The ’special concurrenceN in Doctor was signed by a majority 

of the sitting members of the Court. Accordingly, it is law of 

the case. See Greene v. Massev, 384 So. 2d 24, 27 (Fla. 1980). 

This Cour t  should approve the Third District‘s “special 

concurrence“ and disapprove Jones. 
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CONCLUSION 

The number of cases affected by the Fourth District's 

decision in Jones is huge and continues to grow. The decision is 

without support in the law. The trial judge's comments were not 

erroneous. This Court should reverse this case and disapprove 

the decision in Jones as soon as possible. 

Respectfully submitted, 

ROBERT A .  BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

GEORGINA JIMENEZ-OROSA 
Sr. Assistant Attorney General 
Florida Bar No. 441510 

.- . . 

s s i s t d  Attorney General 

1655 Palm Beach Lakes Blvd. 
W. Palm Beach, FL 33401 

2 Florida Bar #475246 
(407) 688-7759 

Counsel f o r  Petitioner 
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Certi f i cate of Servi ce I ,  

I CERTIFY that a true copy has been furnished by courier to 

Allen DeWeese, 9th Floor Governmental Center, 310 North Olive 

Ave., W. Palm Beach, FL 33401, t h i s  day of August 1996. 
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DONNIE HUGH DOCTOR, * *  

Opinion filed Augurjt 1 4 ,  1996. 

An A~geal from the Circuit Court  f o r  Dade County, 
Leonard' E + G1 ick, Judge. 

Samek & Besser and Lawrence Besser. f o r  appellant. 

Robert A .  Butterworth, Atltorney General ,  and Fleur J, 

hmnie  ~!agb ~ o c t u r  ~lppeals convictions f o r  armed robbery, 

aggravat.ed battery, and p a s s e s s l o n  of a Eirea,m- W e  affirm. 



TEL:  Gtiy 15 96 10:53 No.004 P.03 

During Doctor's trial, prior to tha cornencement of vo ir  

d ire ,  the  trial court gave extemporaneous instructions on 

reasonable dbubt t o  the ju ry  venire. 

obj ec t , 

Defense caunsel did nob 

I t  ' 

Doctor argues on aggeal that the. extempo'raneous instruction 
" ' - )  .. , I , '  

minimized the reasonable doubt standard r. - 
fundmental ~PXQT. 

formal jury instructions a t  t he  close of the evidence. 

and r&sea .to the lava1 of 

Docto r  does not r a i s e  any error a $ . t o  the 

I 576 So. 2d We adhere Lo our decision in n,,, S R k  

415 (FXZL+ 3 8  DCA 1991), and hold that "the givixlg of the 

i n s t ruc t ion  does not otherwise rise  t9 the level of fundamental 

errox . . , .'# -, 576 So. 2d at 416. 

V 

. we: decline Doctor's invitation to fallow -, 656 

So. 2d 489 (Fla. 4th DCA), , 663 So. 28  632 ( P l a .  

1995)" as we firid it. antithetical to our holding in Freeman. 
Therefore, we affim Doctor's convictions. 

Af f inned ,  

LJWY J., CUnGUrS. 



TEL : 

Doctor v .  s tate  
Case no. 95-2395 

SCIWARTZ, Chief Judge (specially concurring). 

xn my opinion, the remarks LO Lhe jury in this case, in our 

previous casw oE Freeman v. State,  576 So. 2d 415  (Fla.  3d DCA 

1991)  and Perez v .  State, 639 So. 2d 200 (Fla. 3d DCA 1 9 9 4 ) ,  and In 

the linc of Fourth P i s t r i c t  decisions which began w i t h  Jones. v. 

State,  6 5 6  So. 2d 4 8 9  (Fla. 4th DCA 1995), review denied, 663 $0. 
. .  

' 2d 632 ( F l a .  19951, cert. denied, 116 S.Ct. 1451 (1996),l were 

not erroneous, Victor v. Nebraska, 511 U . S .  1, 114 ,$,Ct, 

1239, 127 L.Ed.Zd 583 (1994) ; 656 So. 2 d  at 493. 

( " A t  bar, the trial judge's instructions wBre accurate as 

Accord Reyes v ,  SLate, 674 So, 2d 921 (Pla. 4th UCA 
1996); Variance v ,  State,  - So. 2d - (Fla,  4th DCA Case no. 
94-3019, opinion f i l e d ,  January 3 ,  1996) [21 ELW D791, review 
granted (Fla. Ca&c no. 87,916, July 19, 1996); Cifuenres v .  

$a. 2d 746 IFla. 4th DCA 1996); McInnis v .  State, 671 So. 2d 803 
( F 1 a .  4kh'DCA'1996); Pierce v. s'iaie, 671 SO. 2d 186 (Fla. 4th 

DCA 1996), review grantecl ( F l a .  Case no. 87,862, July 1. 1996); 
BOW v .  State,  670 So. 2d 1066 ( F l a .  4th DCA 19961, cause 
dismissed, - S O .  2d - (Pla. Case no. 88,168, June 6, 1996); 
Wilson v. State, 668 So. 2d 998  (Fla. 4th DCA 1995), review 
granted, 672 So. 2d 543 (Fla.  19961: Frazier v .  State. 6 6 4  So. 
2d 9 8 5  (Fla. 4th DCA 1995), review denied, 666 So. 2d 145 (Fla, 
1?95), cert. de.riied, 116 S , C t .  1679 (1996); Rayfield v ,  State,  
664 So. 2d 6 (Pla.  4th DCA 1995), re.view denied, 664 S O .  2d 249  
( P y a .  19951, cere. denied, 116 S.Ct. 1421 (1996); Jones v .  S ta te ,  
662 So. 2d 365 ( ~ l n .  4 ~ h  DCA 19951, r e V l E W  denied, 6 6 4  So. 2d 249 
(Fla. 19951, cezt. denied. 116 S . C t ,  1421 (1996). 

State,  674 S O .  2d 7 4 3  (Fld. 4th DCA 1996): 9 0 O l e  V. State, 674 

- 3 -  



TEL : Rut; 15 96 40:54 No .004  P.05 

2 .  

if erroneous, wore n o t  harmfully so in t h e  light of the  

complets, and camDlstely accurate inStrUCGb3nS repeatedly 

given the jury on the burden of p r m f  issue, partirmlarly 

at the mogk critical tima immediately before its 

deliberations. E8ty v .  State, 6.42 So. 2Q 1074 ( F l a .  

1994), cext. denied, 215 S . C t .  I3EO (1995); Higgi&oth$m 

v. state,  155 F l a .  27.4. 276-77, 19 S O .  2d 0 2 9 ,  030  

(1944) (11  CAI single inctruction cannwt be cdnsidered alone 

but; mst; be considered in lighL af all other instmetions 

bearing upon the same subject.  and i f ,  when so 

considered, the Law appears to have beer! fairly presented 

tu  he jury, the assignment an the inar tmet ion  must 

f a i l .  1 ' )  ; and 

if  hamful ly  erroneous, wefe not  fundanlantally 90 Since 

they could sasily have been Ilcosrected" upon objection 

ahd in no way affected "the v a l i d i t y  of the trial 

i w e i f . "  See f j w t e  V .  mlva,  575 S O .  2a 643. 644  ( F I ~ .  

1991): Castor v. State, 365 So. 2d 701 (Fla, 1978); Brown 

v, Stace, 124 So.  29. 4 8 1  (Fla. 1960). 

cardazo has described the process which I believe may have led t o  

tne Fourth District's contrary decisions: 

Judqes march a t  times L O  p i t i l e s s  conclusions under t h e  

- 4  - 
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prod o i  a rarnorseless l o g i c  which is supposed t o  leave 
them no alwrnat ive.  They deplore  the sacrificial r i t e .  
They porfarm it, none the leas, with averted gaze, 
convinced UB they plunge the knife that they obey the 
bidding,of  the ix  office,  The victim is offered up to the 
gads of jurisprudenca on the altar of regularity. 

Benjamin Cardozo, The Growth of the Law, in Selectad Wfitinqs of 

Benjamin Nathan Cbrdoro 214 (Margaret E .  IialX ed. 1947). I concur 

without  raservation in this C O U X ~ ~ G  continued refusal to do the 

LEVY, Judge.  concur^. 


