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IN THE SUPREME COURT OF FLORIDA

ARTHUR L. BROWN,

Petitioner,
Vs, CASE NQ. 88,468
STATE OF FLORIDA,

Respondent.

PRELT ARY ST T
Petitioner, Arthur L. Brown, was the defendant in the trial
court, the appellee in the First District Court of Appeal, and
will be referred to as Petitioner or Brown. Respondent, the
State of Florida, will be referred to as the State.

Petitioner seeks review based on a certification of
conflict by the First District Court of Appeal in its decision in
State of Florida vs. Arthur L. Brown, DCA Case No. 95-02755, This
decision is contained in the appendix to this brief.

References to the record and transcript will be by “R” and
YT respectively followed by the appropriate page number,.

References to the appendix to this brief are marked “A”.




EN F_THE FACT
Brown originally plead guilty to the original charges and,
pursuant to a plea agreement, was sentenced on January 18, 1994
to community control (R 3). The original sentence was an agreed
upon downward departure from the guidelines scoresheet (T 41).
Brown was subsequently charged with violation of community
control and the trial judge found Brown to be in violation (R 4;
T 39).
During the sentencing portion of the violation of
community control hearing, there was the following colloquy:
The Court: Was this initial disposition a plea
agreement?
Ms. Suber [defense attorney]l: The initial
disposition, the two years of community
control?
The Court: Yes.

Ms. Suber [defense attorney]: I believe that
it was a plea agreement. ...

Mr. Renuart [prosecutor]}: Our file reflects

that there was a plea agreement and the

defendant received 133 days credit time and

two years community control, and was

adjudicated on all counts (R 41).

The state requested that for the violation of community

control, that Brown be sentenced to a guideline sentence based on
the original guideline scoresheet, with a permitted range of five

and one-half to twelve years in prison, with a one cell increase

making the permitted range seven to seventeen years (T 40; R 3).




The trial judge sentenced appellant to one year of
imprisonment to be followed by one year of probation (R 7, 9,
11) .

The state appealed the trial judge’s sentence to the First
District Court of Appeal, arguing that the sentence was a
downward departure entered without written reasons. (R 14).

The First District Court of Appeal agreed with the state,
and reversed appellant’s sentence, stating, “We reverse the
downward departure sentence imposed without written reasons. On
remand, the trial court is instructed to impose a guidelines
sentence.™ (A ). In so doing, The First District Court of Appeal
certified conflict with its decision in the case at bar and the
decisions in State v. Hogan, 611 So.2d 78, (Fla. 4th DCA 1992),
Schiffer v, State, 617 So. 2d 357 (Fla. 4th DCA 1993), and State
v, Glover, 634 So. 2d 247 (Fla. 5th DCA 1994) (7).

Petitioner filed a timely notice to invoke the discretionary

jurisdiction of this Court.




SUMMARY OF ARGUMENT

The defendant was sentenced to an agreed upon downward
departure sentence on January 18, 1994 of two years community
control.

Defendant argues in this brief that no reasons for downward
departure need be given upon revocation of probation or community
control where the initial placement on probation or community
control was a downward departure disposition agreed to by the
state, and that therefore the sentence imposed by the judge in
this case is legal and should be upheld.

The law on this issue is presently in conflict in the
District Court of RAppeal’s of this state and the issue is
currently pending in this Court in at least two cases that
undersigned counsel is aware of. State v. Delgadillo, 659 So.2d
1264 (Fla. 3d DCA 1995), rev. pending, Fla. S.Ct. Case No.
86,558; State v, Franguiz, 654 So.2d 1068 (Fla. 3d DCA 1995),
rev. pending, Fla. S. Ct. Case No. 85,960.

While State v, Roman, 634 So.2d 291 (Fla. 1lst DCA 1994)
appears to support the state’s position in this matter, the
petitioner will show in this brief why the holding in Roman
should be revisited and the holdings of the Fourth and Fifth
District Court of Appeals adopted. See State v. Hogan, 611 So.2d
78 (Fla. 4th DCA 1992); State v. Devine, 512 So.2d 1163 (Fla. 4th

DCA), rev. denied, 519 So.2d 988 (Fla. 1987);State v. Glover, 634




So.2d 247 (Fla. 5th DCA 1994); Schiffer v. $tate, 617 So.2d 357
(Fla. 4th DCA 1993).
The sentence in this case should be upheld. If this relief

in not granted, the case should be remanded for a de novo

gsentencing hearing.




ARGUMENT

IS5UE
THE LOWER COURT ERRED IN HOLDING THAT WRITTEN
REASONS ARE REQUIRED TO DEPART BELOW THE
GUIDELINES ON A VIOLATION OF COMMUNITY
CONTROL WHERE THE STATE HAD AGREED TO A
DOWNWARD DEPARTURE AT THE ORIGINAL SENTENCING

The original sentence imposed in this case on January 18,
1994 was a downward departure based upon an agreed upon plea
agreement between the state and the defense, and was accepted by
the trial court. This is not contested and is supported by the
transcript (T 41}).

At a subsequent hearing on a violation of community control,
the trial judge relied on this prior agreed upon departure in
sentencing the petitioner to a sentence for violation of
community control, which would have constituted a downward
departure had the petitioner originally been sentenced within the
guidelines.

The state’s appeal to the First District Court of Appeal was
granted and the case reversed and remanded for a guideline
sentence.

Petitioner submits the lower appellate court erred.

Petitioner argues in this brief that no reasons for downward

departure need be given upon revocation of probation or community

control where the initial placement on probation or community




control was a downward departure disposition agreed to by the
state, and that therefore the sentence imposed by the judge in
this case is legal and should be upheld.

The law on this issue is presently in conflict in the
District Court of Appeals of this state and the issue is
currently pending in this Court in at least two cases that
undersigned counsel is aware of. State v. Delgadillo, 659 So.2d
1264 (Fla. 3d DCA 1995), rev. pending, Fla. S.Ct. Case No. 86,558
(written reasons required); State v, Franquiz, 654 So.2d 1068
(Fla. 3d DCA 1995), rev. pending, Fla. S. Ct. Case No. 85,960
(written reasons required -- prior departure not sufficient).

The Fourth and Fifth District Courts of Appeal have ruled
that a prior agreed upon departure from a guideline sentence is
grounds for subsequent departure without written reasons.

In Hogan, 611 So.2d 78 (Fla. 4th DCA 1992) the Fourth
District Court of Appeal specifically found that the caselaw
requiring written reasons for departure was not applicable “with
respect to a downward departure following a violation of
probation, where the initial sentence validly departed downward.”
Id. at 79. The appellate court stated “that the state’s prior
stipulation to a downward departure is a valid ground for a
subsequent sentence below the guidelines.” Id. at 79. The Court

further noted that “section 948.06(1), Fla. Stat. (1991)

authorizes a trial court, in sentencing following a violation of




probation, to impose ‘any sentence which it might originally have
imposed before placing the probation on probation’...” Id. at 79.

As additional authority defendant notes that in State v.
Glover, 634 So.2d 247 (Fla. 5th DCA 1994) the appellate court
accepted the reasoning of Hogan 1in a case involving community
control.

In gchiffer v, State, 617 So.2d 357 (Fla. 4th DCA 1993) the
Court found that no written reasons were required for a downward
departure and that the prior plea agreement provided the reason
to support a departure.

Hogan, Glover, and Schiffer reflect the better policy in the
class of cases before this Court. The fact that the state and
the defense had agreed upon a plea which is below the guidelines,
and that the trial judge had accepted it, is a reflection of the
fact that all parties found, for reasons that may not be apparent
in the record, that under the facts of the case a guideline
sentence was inappropriate and not in the best interest of the
public. Allowing the trial judge to rely on the agreed upon
downward departure, when these cases come before the judge again
on a violation of probation or community control, facilitates a
just and appropriate result based on all the factors in the case.
It also furthers the well-established principle that probation
(and by analogy community control), are in the first instance a

matter of grace with the trial court and is subject to the




exercise of a liberal measure of discretion. M r nv

State, 635 So.2d 1005 (Fla. 5th DCA 1994); Bently v, State, 411
So. 2d 1361 (Fla. 5th DCA) (en banc), rev. denied, 419 So.2d 1195
(Fla. 1985).

In denying petitioner relief in the case at bar, the First
District Court of Appeal relied on State v.Roman, 634 So.2d 291
(Fla. 1lst DCA 1994). In Roman, the accused originally was
sentenced to an agreed upon downward departure sentence of
community control. This Court reversed a subsequent downward
departure sentence imposed after the community control was
revoked, stating, “However, as in State v. Nickerson, 541 So.2d
725 (Fla. lst DCA 1989), when imposing sentence after revoking
community control, the court below did not provide a
contemporaneous, written reason for a downward departure from the
sentencing guidelines.” R , 634 So.2d at 292.

The defendant respectfully submits that the lower appellate
court’s apprehension and conseguent reliance on the ruling in
Nickerson was in error. In Nickerson, the trial court’s
departure was based in part on the fact that an agreed upon
downward departure sentence had originally been imposed. The
First District Court of Appeal, quoting the Fourth District Court
of Appeal’s decision in Devine with approval, noted that “there

is no reason why a trial court may not consider during

resentencing the State’s prior agreement...” as grounds to




mitigate. Nickerson, at 727. The First District Court of Appeal
chose to reverse in Nickerson and remand to the trial court only
because the Court could not “determine from the wording of the
trial court’s reasons for departure whether the court was in fact
considering the State’s prior agreement as a reason to depart or
felt constrained by it”. Id. at 727.

In other words, on remand the trial judge in Nickerson
was free to impose a guideline sentence or to re-impose the
previous sentence which was a downward departure. The Court did
not rule a downward departure would not be legal based on the
prior departure.

If this Court finds that an original departure is an
insufficient reason or that written reasons are required,
petitioner respectfully submits it would be fundamentally unfair
and would not serve any public policy to affirm without remanding
to the trial court for a de novo resentencing. The trial judge
was under the impression that no written reasons were required.
This is supported by the record, and the First District Appeal
decision in Nickerson, as well as decisions in other District
Courts of Appeal. Further, if the trial judge’s action violated
the law, resulting in a deprivation of appellant’s liberty not
because a harsher sentence (i.e., imprisonment for several years)
serves society or justice, but because of a technical matter,

petitioner’s right to due process of law is nullified.

10




Based on the foregoing argument and citation of authority,
and to effectuate appellee’s right to due process of law as
guaranteed by Article I, Section 9 of the Florida Constitution
and Amendment XIV of the United States Constitution, the First
District Court of Appeal’s decision should be vacated, and the
trial judge’s sentence in this case should be upheld. If this
relief in not granted, this Court should grant petitioner a re-

sentencing.

11




CONCLUSION

Based on the foregoing argument and citation of authority,
and to effectuate appellee’s right to due process of law as
guaranteed by Article I, Section 9 of the Florida Constitution
and Amendment XIV of the United States Constitution, the First
District Court of Appeal’s decision should be vacated, and the
trial judge’s sentence in this case should be upheld. If this
relief in not granted, this Court should grant petitioner a re-

sentencing.

Respectfully submitted

A\ e

Lynn' A, Williams

Attorney at Law

Fla. Bar. No., 195484
902-A N. Gadsden Street
Tallahassee, Florida 32303
(904) 224-2146
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DISTRICT COURTS OF APPEAL
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21 Fla. L. Weekly DI36T

{Emphasis added). Thus, only a “‘pasty’” can be required to pay
atorney s feots and coses to the **other party. ™’ Although 't"&am"
is not expressly definext in Chapter 61, from the usage of the term
in the statute it is spparent that *‘party”” in Chapter §1 refers to
ont of the two partigs 1 the marriage which Is the subject of the
dissolution proceeding. For example, section 61.021 requires
“*one of the parties o the ™" to reside six mombs 1 the
state, section 61.075(1) refates to *"gistributing the marital assers
and liabilities between the parties,”” and seetion 61.08 authorizes
the court 1o **grant alimnuy w cith:rngmy." The usage in Chap-
ter 61 of such words a3 ‘‘hoth™ “either*” as adjectives o
modify the term *‘pasty”” or such a prepositional phrase as **be-
tween the parties’® are clear indications that the legistatupe in-
teaded the *“‘parties’” in Chaprer §1 to be limited to two and only
1wg persons.~the two to the marriage which is (e subject
10 the proceeding under Chapier 61. By the former wife seeking
1o mecover feea from her former hushand's parents, rather than
her former busband, she was seeking the payment of her
atorney's fees by persons who were ot Chapier 61 pardes and,
accordingly, had no satutory obligadon w her
‘s fees. See, Price v. Price, 382 So. 2d 433 B;L. ist
DCA 1980), Steele v. Steeie, 617 So. 24 738 (Fia. 2d DCA), rev.
dimied, 626 So. 2d 208 (Fla. 1993).
o AFFIRMED in pat, REV%D in part, m{t gmmggg
£ procecdings consistent wi is opigion. (BOOTH
RENTON, £1., CONCUR.)

STATE G FLORIDA, v. ARTHUR L. BROWN, Appeiles. Iss
District. Case No, 952754, Opinioa Giled Juoe 11, 1996, An appeal from te
Cironit Count for Laon County. NRKG Ann Clark, Judgo. Counsel: Robert A
Butywordy, Azamey Generxl: Charmmine Millaps, Asslstaot Aorney Gen-
cral, Thllahogser, for Appeilan. Lyno A. Wilkiamm, Tallahassee, for Appeiics.
(WEBSTER, J.) The state secks review of 3 downward departure
seemee i , without written reasons, following revocation
of commumity control. Because the sentence it ugdccompanied
by written reasons, we reverse, and remmand for impositioe of a
, pursiant to a .
it fmm o d;:plmm ofq:pd
groe . POCSUAIE Lo agroemens, -
lee was placed on commumity control for two years, This was a
significant dowoward deparmre from the sentencing guidelioes
recommendad scatence of cight years (e permitted range was

Swtolzgems). B

In 1995, appeliee wes found to have violated the conditions of
hils ity control. At the sannercing hearing, the state urged
that appﬂlusmmm;&molhumllm. mm:a&eiwbe
sentenced according to the guidelines, expluining 6 sen-
tence could be enhanced by one cell becanse of the violation of
comemmnity control. With a one-cell enhancenwent, the permitted
range was 7 10 17 years. Without explanation, and over the
state’s objection that such a dowowasd deparure coastituted an
iliegal sentence, the trial court seateaced appeliee on cach count
to one year in jail. w be followed by one vear of probation, the
three senizaces to un cononomenily. No wrilten reasons were
enrered by the trial court to support its sighificam downward

sentibor,
Section 921.001(6), Florida Stantes (1993), mu that “‘[a}

court i a seotence outside SEntencntg
, :nmm Mw?mwmm or faciots whick reasonably

AT S o c— ————

A

justify the aggravation or mitigation of the sentepce in accoc-
dance with 5. 921.0016. . . . Any sentence imposad outside the
range recommended by the gridelines macst be explpined in weita

ing by the irial court judge.”” | is added.) Similarly,
Florda Rule of Cnnun;'t Procedure 3.701(dX1 1) {)1993) statv’ers
that **[d]epartares from the recommended or permitted guidsline

sentence should be avoided uniesy there are clrcumsances o
factors (hat reasonably justify ing or mitigating the
seatence. Any sentence oultside the permited gxidcﬁm range
miest be aocompanied by a writien statement delineaiing the rea-
sons for the depariure.” (Emphasis added.) There scems to be
litde room for interpretation mﬁ:ﬂmg the intemt of the foregoing
emphasized language. In facy, the supreme court has said repeat~
edly that this langitage means what it appears, in relatively uram-
biguous terms, t say. E.g., Stare v. Jackson, 478 So. 24 1054
(Fla. 1985); Ree v. State, 565 S0, 24 1329 (Fla. 1990); Stata v,
Colbert, 660 S0. 74 701 (Fla. 1995). There are, of course, a
number of quite valid administrative and procedural justifica-
tions forsunham;mmmm, not the: least of which is to facilitate
appelista review of the propriety of departure sentences.

Appellee candidly concedes that we have previously ad-
dressexi this precizs 1ssue, holding that a dowaward departure
sentence in circumstances substanzively indistinguish-
able from those here must be reversed, and remanded with in.
structions to impose 3 guidelines sentance, hecanse the sentence
had not been ied by weltten ceasons justifying it. Siare
v. Roman, 634 50. 24 291 (Fla. 15t DCA 1994). The Second and
Third District Courts of to be in accord. Staze v.
D , 659 So, 2d (Fla. 3d DCA 1998), review grom.
od, No. 86,538 (Pla. Feb, 1, 1996); State v. Franguiz, 654 50. 24
1068 (Fl‘. WDCA L .m&m. No. M.m(l’h.
Feb. 1. 1996); Swte v. %oabwer 650 So. 2d 692 (Fla. 3¢
DCA), review dismissed, 639 So._ 2d 1091 (Fla. 1995); Suaze v.
McMahon, 503 So, 24 544 (Fla. 24 DCA 1992),

Appelles urges that we recede from Roman, aod adopt the
posttion of the Fourth District Conrt of Appeal. In Siate v. Ho-
g:téﬁll So. 24 78 (Fia. 4th DCA 1992), that voart appears to

beld that written reasorts seed not be filed to juztify 2 down.
ward depariuxe sentence in circumstances such as thoat present.
cd here. Acoord Schiffer v. Siate, 617 S0, 24 357 (Fla, 4th DCA
1993). In & 2-1 opinion, the Fifth District has followed Hogar
State v. Glover, 634 So, 2d 247 (Fla. Sth DCA 1994), We fin
these derisions ive, Hogar appears w be based on the
i ‘“’3.13" gk?::? a mm[;;n: e
departare 15 4 vali SUDDo 3 sentenc
below the guidelines.’” 611 So. 24 at 79, This may weil be ;
defensible pusition, aithough it would scem that a convincing
wmﬂhmﬂeﬂﬁ m«::g:lfsmmblehngau
having been broached by the R is little fustificatior
fot continuing to enforce that bargain over the state’s objection
However, it secma to s that this position misses the point. Asw

perceive it, the pertinent question is whether, notwithstanding th
validity of such a chivuvstanos as fara down
ward departure, the trial court is sti ired 1o stabe its reasons

in writing, when it decidex w impose 2 downward departur
seatonce, Hogan and ity progeny 3o not address this isive. U
particular, they fail 1o explain why it is that the plain randate o
both section 921.001(6) and rale 3.701(d)X11), that any depar
ture from the recommended guidelines seatence be supported b
written reasons, does not apply in this panicular sitgstion. The
also fail to explain why the administrarive awd procedurad jusaif
¢atlons mupporting the need for such a rule generally, do m
npp%inlhin
L

particnlar sitoation.
adbiere to our prior decision in Romen, and reverse t
downward departure sentence imposed without written reason
On remand, the trial coun is insimcted t impose a guidelin
sentence. Pope v, State, 561 So. 2d 554 (Fla. 1996). We alt
certify conflics with Hogun, Schiffer and Glover.




