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PRELI M NARY  STATEMENT

Respondent accepts the prelimnary statement nade by the

appel | ant.




STATEMENT OF THE CASE AND FACTS

Respondent accepts the Statenent of the Case and Facts as
offered by Petitioner with the following record additions:

Respondent denies that he lied throughout the entire course of
this litigation. In fact, his (and his associate’s)advice to M.
Shubot was to tell the truth on the deposition which uncovered the
m sconduct . The client although first claimng attorney client

privilege on _his own, acceded to Respondent and his associate in

this direction, (TT-61), and the matter unraveled.

Respondent appeared before the United States Magistrate Judge
(for the first tine) and took full responsibility for his actions.

He advised that at the time that Scott Shubot initially
brought the concededly stolen records to Respondent's office, that
Respondent told him that it would be considered a theft by them
(Mayo Cinic). (TT-59). The client disagreed. (TT-59) He did not
decline to represent Shubot because he believed that M. Shubot had
a "case that had merit" (TT-60) separate and apart from the
purl oi ned records.

After his appearance before the United States District Court,
because he felt that he was not strong enough in his advice to his
client (who in turn became one of the debtors of $105,000.00 as a
sanction from the United States District Court in Mnnesota), the
Respondent agreed to absorb all of the $105,000.00, holing him (the
client) harmess for any of the award.

In addition, (see Bar's Exhibit 3) the Defendant made a full

and conplete, and uncommonly candid, adm ssion before the Honorable




Ann  Montgonery, United States Mgistrate Judge (TT-62). The
Def endant believed there existed Fifth Amendnent inplications in
the original theft and presentation to him of the records based on
his State Attorney's Ofice experience, and sone private crimnal
defense work afterwards (TT-62,63). He admitted, both in the
hearing before United States Magistrate Judge Mntgonery, and in
the Bar proceedings thenselves, candidly and forthrightly, that
al though he had difficulty formulating how to deal with this
situation, he views it now, and even during the period of time that
it was going on, as inproper and was willing at that point to take
all consequences in a total expression of renorse for his actions.

As a contributor to the difficulties that Respondent had or
was experiencing with respect to this unique set of circunstances,
he recounted a difficulty which another attorney, one Charles
Hartz, had encountered several years prior. (TT-68,88-90) This
particular "Hartz matter" was regarding an attorney who had a Bar
conplaint filed against him for using falsified records. M.
Hartz, the attorney, defended hinself before the Bar by stating
that he had used the falsified, re-witten medical reports, which
he knew to be untrue, to cross-examne the plaintiff in a personal
injury action where he (Hartz) represent ed one of the
doct or s/ def endant s. When the plaintiff |earned that Hartz had
utilized such falsified statements and records, the plaintiff filed
a Florida Bar Conplaint against Hartz. (TT-69) M. Hartz's
position was that even on records that were re-witten and

falsified he felt that he had an attorney-client privilege and a




Fifth Anendnent privilege and his position was he had to use the
re-witten version as best he could to lock in the plaintiff for
fear that if he revealed the truth of the case (the records being
re-witten) the plaintiff would nerely run rough shod over the
doctors because of this intense anger over his son's death. (TT-
74) This matter was dismssed by the Bar and it formed sone basis
for the Respondent's view, previously cited, that he had either |,
or both, a Fifth Arendment privilege that he nust advise his client
of (which was, actually, true) or attorney-client privilege wth
respect to delivery of the records by the defendant (which was, in
fact, partially true). The attorney-client privilege, as
differentiated fromthe Fifth Amendnent privilege, would have
precluded M. Hmelewski from going any further than advising his
client to return the records in some fashion so as not to inplicate
the client in a crine. In the nere production of these docunents
and discussions with Respondent the attorney-client privilege would
preclude disclosure. Anything that the Respondent did thereafter
in continuation of what appears to be a fraud, would not be
privileged under the attorney-client privilege. It could, however,
for both the attorney and the client, come within the ambit of the
Fifth Amendnent. However, rather than do that, when the client was
subpoenaed to testify, the Respondent advised himthat he must tell
the truth, the Respondent's associate advised him that he nust tell
the truth, and eventually this matter came to light as a result of
those advises and of the plaintiff's testinony in deposition.

(Ironically, had the Plaintiff maintained his Fifth Amendnent




privilege on that singular issue, or testified falsely on that
issue, this matter would never have cone to |ight because no
inquiry by the United States District Court and the Magistrate
Judge thereof would have been energized). By stepping forward and
accepting responsibility for, and admtting conplicity in, such a
charade, Respondent and his client (who was first hesitant to do
so) actually furthered the admnistration of justice in ferreting
out this matter and in accepting financial responsibility for the
cost of defense that were uniquely attenuated to the falsehoods
subm tted.

In further explanation of why he continued attenpting to deal
with this case in his client's best interests, he viewed from a
distance the "Hartz matter". The Respondent nmde a determ nation
that the case itself as a personal injury matter or wongful death
was a valid, neritorious case (TT-82) and had significant
conversations with his client over a period of tine about the
validity and legality of the client's seizure of those records in
the Mayo dinic. Al t hough Respondent told the client that the

information in the records and a copy thereof actually did belong

to the client, the original records did not; the client responded
by saying that he believed that the records belonged to him. (Tr-
83) . In order to maintain integrity over these records, the
Respondent made a copy of them but he could not change his client's
mnd in this mtter. (TT-84)

After all this had taken place, the client had asked

Respondent to attenpt to settle the case before he was deposed.




(TT-88) This was the sane set of circunstances that occurred in
"the Hartz matter" previously discussed. (TT-88)

Wien asked by his own counsel at the hearing before the
Referee as to why he had not returned the records hinself, the
Respondent responded: w1 guess because of ny underlying philosophy
that the case is always the client's case first. |t is not ny
case. | advise. . ..and he was advised that there was a Fifth
Anendnent situation and there was a crime whether he liked it or
not." (TT-97)

When further asked what he would have done differently today
than at the tine that the client came into his office with the
allegedly stolen records the Respondent replied: "Instead of saying
at some point you' ve got to return these records, | would have said
if you want ne to represent you, having looked at these records, |
will tell you that they do not hurt your case. They help your case
interns of the failure to nonitor the IV line...unless you are
willing to return them and face the music regarding the potential
repercussions of the crine, be it State or Federal, | wll not
represent you. That is what | would have done differently." (TT-
100) And, finally, when the Respondent was asked by his counsel as
to what or how he felt about this entire matter, he responded:
"Terrible... if nothing else comes out of this | hope there will be
sonething definitive in medical negligence arena where this problem
is ranpant... and if you becone aware, as you should, from your
client or any other source that those records are anything other

than conplete and accurate, by CGod, ethically and otherw se, vyou




have the duty to immediately rectify that situation, Fjfth
Amendnent and attorney client privilege not wthstanding..." (TT-
102-104)

Further, in the record, the Defendant placed into evidence the
testinony of several other individuals as character wtnesses and
references for mtigation:

1. Testimony was taken from the Honorable Harry Hi nckley,
Grcuit Judge Seventeenth Judicial Grcuit of Florida. (TT-105)
He found the defendant to be a "great trial |awer and very hel pful
including to his opposition and to the Court-a real gentleman".

2. Richard Alcorn, an attorney in Phoenix, Arizona, who had
worked with M. Hmelewski during a law suit which came up during
the proceedings but was later dismssed by the Bar pre-trial; M.
Alcorn was "Very inpressed wwith M. Hmelewski's talent and
believed himto be an exceptional |egal talent." He further
believed himto be a very credi ble, honest individual and was
trustworthy. (TT-183)

3. Peter Mneo, an attorney who practices in nedical
mal practice in Broward County, Florida. M. Mneo had known M.
Hm el ewski for at |east ten (10) years, had litigated with and
against him and when asked an opinion about him as a person and a
| awyer, said that he was an individual who would cut his fees in
the face of the needs of a client and was a loyal and dedicated
attorney to the special needs of his clients. (TT- 195)

4. Linda Hart, who is a forensic scientist since the early

1970’s, is a handwiting specialist and has worked with M.




Hm el ewski in the past to determne whether or not medical records
had been falsified, re-witten or in sone way perpetrated as a
fraud. Ms. Hart testified that M. Hmelewski prepared his cases
wel |, that he spends late evenings and weekends to find evidence in
a case using his own personal. time and does "incredible service"
for his clients. (TT-202)

5. The Honorable Robert Makemson, Circuit Judge N neteenth
Judicial Grcuit of Florida. Judge Makemson indicated that ten
(10) years prior to his elevation to the bench in 1989 he was in
private practice. He testified that M. Hmelewski appeared to be
very conpetent was thoroughly prepared and had no doubt of his
integrity, honesty or forthrightness, based upon a case in which
M. Hmelewski represented the plaintiff in his courtroom (TT~
210)

6. M. Dennis Muglios, a former client of M. Hnelewski and
the Plaintiff filing the Bar Conplaint against Charles Hartz,
previously descri bed. He described the Respondent and said that
M. Hmelewski took his son's case even when every other |awer
that he had spoken to said it was a "hopeless matter". He further
described Respondent as ®a guy that would take a case that nobody
else would take", would take from his own resources, work day and
night on the case, operated further as a counselor to help him and

his famly through an extrenely difficult tinme, (TT-215)

7. Jonathan Royal, a retired dentist who works for
Respondent now part time while he is going to law school. He had
retired from being a dentist after a car accident. He filed a |aw
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suit, M. Hmelewski took over the case and dealt with himto the
extent that he wound up recomending that he attend |aw school. He
descri bes Respondent as a very "giving person" and that he further
reduced his fees for people that he knew needed the noney nore than
he did.  (TT-220)

8. Rosemary Cooney, a health |aw defense attorney. She
practices law in Palm Beach County and has litigated against
Respondent . She testified that he is very know edgeabl e, and
form dable, plans his cases well and understands nedici ne very
well. Specifically, she said "1 think he (Respondent) has el evated
the standard of personal injury practice in the whole State of
Florida."  (TT-224)

9. Lawence Ruvin, an attorney in Fort Lauderdale |icensed
for 38 years, has "great respect™ for the Respondent, he mentions
that he and Respondent were opponents in a case. He feels that
Respondent was honest, forthright, and direct in his operations
with him

10. Edward Dinna, an attorney licensed in 1988, he net
Respondent after a notorcycle accident where his cousin was
represented by Respondent. He was himself also involved in a car
acci dent at age 17. H's spine was injured and he becane a
quadriplegic, M. Dinna’s testinmony was, in all respects, the nost
compel ling testinony during the hearing. He conmented on several
instances, and he became too enotional to speak. He is confined to
a wheelchair and has no use of his arms and |egs. Nevert hel ess,

M. Hmelewski influenced him to go to law school and helped him




become an attorney. (TT-241) M. Dinna, after telling the Court
he had broken his neck in acaraccident, opined that "rim has had
the nmost influence in ne in ny entire life, save fromny nom And
if it wasn't for himl know that |I would be dead and ny nom as
wel | . | wouldn't be a lawer and |life for me would be very
difficult if I wasn't. (TT-241) In representing me, Tim took ny
burden, put it on his shoulders and carried it and made it easy for

nme. And for that | am forever grateful". (TT-242)
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SUMMARY OF ARGUMENT

The "distillation" as set forth by Petitioner in this matter
over| ooks several inportant factors that l|ater should be considered
by the Court in extreme mtigation of this unusual and unfortunate
set of circunstances: except for a mnor discipline several years
prior, Respondent's entire legal career has been discipline free
(in excess of twenty (20) years). Wien Scott Shubot confronted him
with the records that he had advised he had stolen from the Myo
Cinic, the Respondent was placed on the horns of a constitutional,
and ethical dilema. He recognized that M. Shubot had a
legitimate Fifth Anmendnent privilege and legitimate attorney client
privilege, both nelding into the actual production of these records
in Respondent's office. Respondent, not a seasoned crim nal
practioner, and in view of his direct participation in the "Hartz
matter" and knowi ng that the case, as he was hearing it, had
substantial merit, urged his client to return the records. The
client refused to do so. The Respondent was thus in a position of
having information given to ne that showed that his client was
potentially a thief, either federally, or under the laws of the
State of Mnnesota. However, because his history had been to place
his client's interest first, with the ability and determnation to
do justice for themin any way that he could see was appropriate,
he struggled intrinsically to resolve this conpound issue so that
M. Shubot, who, in Respondent's estimation, had a nmeritorious case

against the Mayo dinic for what he considered to be the wongful
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death of M. Shubot’s father, would not be forced to abandon or
otherwi se |lose what was rightfully his based upon the negligence of
the dinic. Throughout the pre-trial discovery process, Respondent
never appeared before a United States Magistrate Judge. However,
in an effort to keep the negotiations going, he did, unfortunately,
make direct or indirect false statements in order to settle the
matter for an amount of noney that, despite the alleged purloined
records, would be fair to conpensate the victim The difficulty
that Respondent faced was that he took the wong tack in protecting
that client's interest. In doing so, he now recognizes that he
stepped over the line, and now faces a one year suspension as a
result thereof. The aggravating factors set forth by Rule, and the
overwhelmng mtigating factors simlarly set forth conpel a
finding that, wth all of the Respondents background and the
evi dence presented at the hearing before the referee, a one year

suspension from the practice of law is the severest sanction that

this Respondent should receive. Based upon the defal cation herein,
and based upon the Respondent's mtigation presented, it is fair

that such a suspension be |ess than one year.
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ARGUVENT

THE REFEREE'S RECOWMENDATION OF ONE (1) VYEAR
SUSPENSI ON  WAS EXCESSIVE IN THE UN QUE FACTS
AND Cl RCUMSTANCES OF THI S CASE.

Unequi vocal ly, the actions of the Respondent in this cause
were worthy of discipline, however anonmalous to his prior two
decades of practice before the Florida Bar. The legal and ethical
struggle that he experienced during Scott sShubot’s attorney-client
relationship with himis well docunented by his testinmny and the
tenor of it, at the March 13th hearing in this cause. I n an
unusual action, the referee asked several probing and, for nost
i nstances, reflective questions of the Respondent when he testified
he even pernmitted Respondent to make a final plea to the Court-also
a highly unusual, but well intentioned, attenpt by the referee to
fully acquaint hinself with the intricacies and nuances of this
cause and with the person before him It should be noted, and
noted well, that the referee in this cause had a singular ability
to watch the Respondent testify, to gauge the sincerity of his
answers, and to further observe the credibility and sincerity of
the witnesses who testified before him in ostensible mtigation.

Neither counsel, nor Respondent, contest the fact that
discipline is warranted, as indicated before. However, the
i mposition of one (1) year suspension or certainly the Bar's
preference for disbarnment, under these facts and circunstances are
excessive and do not conport with fairness in this cause.

Rule 6.11 of the Florida Standards For | nposing Laywer

Sanctions  wherein  petitioner suggests  that di sbar ment is

13




“appropriate" says, in clear form that penalty (disbarnment) may be
appropriate "absent aggravating or mitigating circunstances" in 6.1
of those sanme standards. Clearly, if in fact there are aggravating
or mtigating ~circumstances that a referee might take into
consideration to determne that "disbarment” is not appropriate,
the Standards provide that |eeway. Consequently, if the referee
finds that there exists mtigating circunstances that make
di sbarment inappropriate, he should find them recite them and his
discretion in so doing is reviewable only as a pal pabl e abuse. | t
shoul d be renmenbered that the referee's reconmendation comes to the
Court clothed with a presunption of correctness, and is given great

wei ght . (Florida Bar v. Orta) 85,124 and 85,426(S Ct. 3/16/97)

The humanity, and the frailty of the human condition, is not
di ssol ved by adm ssion to the Florida Bar. Respondent  becane
extrenely concerned when he learned about Scott Shubot ' s
activities. He was, on the other hand, a lawer for his entire
career and profession and had been an "underdog |awer"-that is, as

stated by one of his witnesses, he took the cases "no one el se

woul d*.  Scott Shubot and his famly had a meritorious, valid |law
suit. The records that were stolen fromthe Mayo Cinic did
nothing to dilute or increase that law suit's worth. The

Respondent erred several times in his attenpts to keep the law suit
"alive" and to, ideally, resolve the case in a manner consistent
with what it was worth before any appearances before the Court
where he would have to admit the records' problem  \Wen it cane

time to approaching the Court in deposition, he would not stand for
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his client to hide behind a lie, and when called before the Court
hi rsel f he not only accepted full responsibility therefor, and
candidly admtted his involvenent, but also, because he felt that
he had not been successful in stopping this to begin with, held the
client totally harmess for the dollars spent by Mwyo Cinic to
defend this one particular issue: lost records. He was wong. He
has admitted he was wong.

As the petitioner suggests, there were several alternative
routes to have been taken by Respondent in order to either rectify,
or avoid the disciplinary problem he now faces. The visual acuity
of hindsight being what it is, and the issue of a highly contested
law suit on a najor preemnent institution being overlooked, there
may have been, and should have been, other action taken by
Respondent than that which is conplained of here. However, it is
instructive, and certainly appropriate and relevant, to review the
mitigating factors that, in the Respondent's view, are nore than
significant enough to not only avoid the penalty of disbarnent
under Rule 6.11, but also to reduce the current one (1) year
suspension inmposed by the referee: As to the issue of aggravation
and mtigation under Rule 9.0 et seq. of the Florida Standards For
I nposi ng Lawyer Sanctions, the trial court found the existence of
aggravating factors in the follow ng respects:

A The Respondent's 1993, report of mnor m sconduct and
adnoni shrent . Al though that matter is, or seems to be, permtted
by 9.22(a), it should be noted that aggravation issue although

technically within the time period, nmust be read or nust be
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considered in terns of his entire career of two decades of

exenpl ary practice with but that one m nor besmrchnent of his

record. The fact that it occurred, technically again, wthin seven
(7) or nore years prior to the hearing, is msleading as to the
real inpact of that mnor m sconduct.

B. Substantial experience in the practice of l[aw Respondent
does not contest that this aggravating factor exists.

C. Di shonest or selfish mtive. Although the referee was
convinced that the notive of Respondent was not based on
sel fi shness, (although the settlenment offer was based upon
di shonesty), this particular aggravating fact was found to exist
because Respondent "allowed what he perceived as his duty to his
client to conpletely overshadow his duty to the Court and opposing

counsel". In citing Dodd v. The Florida Bar, 118 So0.2d 17 (Fla.

1960) the referee relies upon |anguage which decries an attorney

who "allows false testinmony to be cast into the crucible". There
simply was not false testinony in this case. In fact, when it

becane necessary for testimony to be taken, both counsel and his
associate directed that the client testify truthfully despite the
fact that both knew that if he did so, it would adversely affect
the law suit, and result in potential problens for Respondent. The
client did. The Respondent conceded to the United States
Magi strate Judge that it was true. The rest is history.

As to the issue that is raised by the petitioner as to
"additional aggravating factorsm the Bar suggests that wa pattern

of msconduct” as well as "multiple offenses" should support such
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an aggravati on. On the contrary, this entire scenario revolved

around one sinsle law suit, That law suit, and the underlying

claim therein, were determned to be neritorious, and, standing
al one, recoverable from a hospital which apparently was negligent
in the care of Scott Shubot’s father. At best, it is one

assravatins factor and was taken into consideration by the referee

as an aggravating factor under C, Dishonest or Selfish Mdtive.
Mre weighted by far, however, are the mtigating factors
which the referee was clear to delineate and to suggest guided his
eventual decision in this matter.
Whereas the prior mnor msconduct was considered as an
aggravating factor, as counsel has indicated herein, it was also

found to be a mtisating factor, as a "spole blemish on the

Respondent's record of alnmst twenty one (21) years of practice",
Cearly, the referee considered the mtigation, thereof to be
primary in his assessnent.

Furthernore the referee found that there was an absence of
selfish notive. Wen matching that against the finding and
aggravation of a "dishonest or selfish motive" the referee
exercised discretion in assigning the "absence of selfish motive"
a mtigating role, and clearly, elucidated the reasoning for that
(page 12, Referee's Report and Recommrendation). Fi ndi ng "timely
good faith efforts to rectify consequences of misconduct," the
referee observed the defendant testify and concluded that his
actions in stopping this charade prior to the tinme that any Court

severely inpacted by testinony, constituted such a "rectifying"
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activity.

"Cooperative attitude toward proceedings in full and free
disclosure to disciplinary Board". The referee, in asking his own
questions to Respondent at the conclusion of the hearing, and in
listening to the other individuals who testified about his honor
and integrity, was clearly inpressed wth his candor and
forthrightness and cooperation with this proceeding. Such actions
support a mtigator on this issue.

Renor se. It should be noted that the referee was able to
question the Respondent himself, observe direct and cross
exam nation of the Respondent, and listen to Respondent's final
words in summation all of which place the referee in an entirely,
and conpletely, superior position to assess those issues. In all
respects, the referee found that the Respondent was renorseful, and
believed, to a great extent, on credibility issues alone, the
expl anations he gave and the reasons he propounded for his actions.
It should be noted that the referee did not agree with them nor did
he think they were appropriate. However, in terms of clarity, the
report and recomnmendation show that the referee was inpressed wth
the way that the Respondent reacted to this matter, acted to
rectify, and his reputation in the comunity.

Character or reputation. The referee, very candidly, advised

that it is this factor in mtigation that "saves the Respondent

from a reconmendation of disbarment”. |In dealing with the litany
of witnesses and testinony, it is apparent and, it cannot be

over| ooked, that the people who canme before the referee and put
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their own reputation and integrity mon the line" to speak up about
the Respondent, were nonunentally inpressive. As a result,
discipline was significantly reduced by the referee in attenpting

to review the Respondent's every day life from a perspective that

did not require the Respondent's own statenents.

It is, further, offered to this Court, that the Respondent had

I nposed upon him other penalties and restrictions which would

quality as a mtigating factor under 9.32(k); that is, that the
Respondent assuned full responsibility for $105,000.00 in costs
regardl ess whether they had been currently paid or not, and was
chastised and castigated by a court to which he was admtted to
practice, suffered a Bar conplaint, and went through a wenching
Bar hearing which resulted in a recommendation of suspension. The
humliation, and enbarrassment as well as the suspension that has
been recommended, are unable to be fathoned by an attorney who has
not lived through them  Nevertheless, they certainly through no
fault of anyone but his own, create such sanctions and penalties
upon him so as to qualify for this mtigating factor.

None of the cases cited by the Appellant, are closer to the
Respondent's position then the sole case that Respondent would rely

upon: The Florida Bar v. Rood, 569 Sso.2d 750(Fla. 1990). In Rood

the Supreme Court found that conceal nent of experts and causing

clients to sign false answers under oath warranted a one (1) year

suspension rather than disbarnent. |t should be noted that at no

time did this Respondent cause anyone to file false answers under
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oath in any preceding. In fact, Respondent thwarted any
opportunity for his client, or hinself, to nmaintain the falsehood,
especially in light of the upcoming sworn deposition to be taken
from M. Shubot. The factual differentials in the cases that are
cited requiring disbarnent are as follows:

The Bar cites the Florida Bar v. Calvo, 630 So.2d 548(1994),

to support disbarnent, In Calvo, unlike in the particular case
before the Court, the Respondent attorney actually participated in
a |loan scandal wherein individuals who were purchasing shares of a
Federal |y regulated security were lied to, and suffered significant
financial loss as a result of his affirmative and negligent
actions. In Calvo, the Respondent refused to keep current the
closings of the loans, and inappropriately conducted such closing
W thout proper filings of notice or permssion of the governing
authorities. In short, M. Calvo was involved with his cohorts who
were trying to sell twelve mllion shares of federally regulated
securities within a hundred and fifty days of the affective date of
the prospectus, in what appears to be a major fraud in the
arrangenent of short termwflash" loans or in participating and
obtaining those |oans. Such a wide spread crimnal involvenent
from the face of the Calvo decision, is a significant reason for
di sbar nent . The instant case has no such sires of crimnal
"warts".

In the Florida Bar v. Ota, (supra.) the Respondent produced

false evidence, false statenent and other deceptive practices

during disciplinary brocess was convicted of prior felony charges
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and during the suspension that resulted from the felony
convictions, continued the pattern of falsity in order to seek, or
achieve reinstatement. Orta, is wholly distinguishable from the
case at Bar.

In Florida Bar v. Merwin, 636 So.2d 717 (Fla. 1994), the

attorney's failure to attend schedul ed hearings, failure to respond
to telephone calls from the Judge and opposing counsel, lying under
oath and failing to properly represent a client warranted
di sbar nent . Even w t hout any other discipline the sanction of
di sbarnment may have been appropriate here. However, Merwin

actually had two prior public reprinmands. The instant case is far

dissimlar that.

In Dodd v. Florida Bar, 118 So.2d4 17 (Fla. 1960), Dodd

actual ly suborned, or incited perjury and was charged by the State
Attorney with that in two personal injury cases. In hol ding that
"our Suprene Court has held that disbarment should be resorted to
only in cases where the |awer denpnstrates an attitude or course
of conduct wholly and consistent with approved professional
standards" 118 So.2d at 18, the Court clearly suggests between
actively suborning or inciting activities in the financial
interests of the lawer or attenpting to pronote false testinony on
behalf of his clients, with no appreciable mtigating factors,
should, and will result in disbarment. |n the instant case, it is
precisely what M. Hrielewski did not do, that is, when the tinme
came for his client to be not only exam ned but to produce hinself

before the defendants' attorney's for deposition, he conpelled the
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client to testify truthfully, and then later, in a visit to the
judicial woodshed in Mnnesota, candidly exposed hinself to what
may be considered rightful retribution by accepting responsibility
for his actions therein.

Finally, and in general recapitulation, the Respondent's
actions in continuing a law suit while permtting and in sone cases
assisting, counsel on the other side in believing that records were
not in his possession, is a matter that the Bar should deal with,

and under the limtations as set forth in the Florida Standards For

Imposing Lawver Sanctions, and deal with appropriately. However,

under the unique circumstances of this case, with the mtigating
factors so far outweighing the aggravating factors, with the
referee making express observations and rulings as to credibility,
as to renorse, as to all of the mtigating factors cited in the
report and denuding the report of at |east one aggravating factor,
it is uncontroverted that the referee's findings in this
disciplinary proceeding are supported by conpetent, substantial
evi dence whi ch precludes the Suprene Court fromreweighing the
evidence and substituting its judgnent for that of the referee (see

Florida Bar v. Ota, suara.) except as urged herein. It is

further, respectfully suggested that a one (1) year suspension my
be excessive under the circunmstances and would point to the sane

suspension that was given in Florida Bar wv. Rood, (supra.) and the

Florida Bar wv. Mrrison, 669 So.2d 1040 (Fla. 1996).
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CONCLUBI ON

Wierefore, the Respondent respectfully requests this Honorable
Court to vacate and reject the report and recommendation of the

referee as to discipline only, and inpose a ninety (90) day

suspension fromthe practice of law with all of the attendant

special conditions set forth in the referee's report.
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