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ERELI M NARY STATEMENT
The Florida Bar, Appellant, will be referred to as "the bar"
or "The Florida Bar". Tinothy J. Hm el ewski, Appellee, will be
referred to as "respondent”. The synbol "RR" will be used to
designate the report of referee and the synbol "TT" will be used to

designate the transcript of the final hearing held in this matter.
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STATEMENT OF THE CASE AND._EACTS

Respondent wundertook representation of one Scott Schubot and
in August, 1994, filed a law suit on M. Schubot's behalf entitled
Schubot_ V. Mavo Clinic No. 3-94-942 (3rd Div Mnn), al | egi ng
clains for wongful death and nedical nalpractice (TT23). Sonetine
between the commencenent of respondent's representation and
respondent's filing of the referenced |aw suit, respondent's
client, Scott Schubot, confided in respondent that he had purloined
medi cal records from the Mayo Cinic and exhibited such nedical
records to respondent (TT23-24). The nedical records referred to
pertained to the incident formng the crux of the wongful death
and nedical malpractice clainms. Because respondent's client had
purloined the subject nedical records, when called upon, through
pre-trial discovery to produce its records, the Mwyo dinic was
unable to find nor produce the critically inportant records taken
by respondent's client.

Respondent conmitted a fraud and lied throughout the entire
course of the litigation as will be nore fully outline bel ow
First, respondent responded to the follow ng interrogatory, as
follows:

Pl ease provide copies of any nmedical records
of Richard M Schubot's in the possession,

custody, or control of Scott Schubot, or of
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any of the heirs and next of kin of Richard M
Schubot .

RESPONSE: COther than the records
provided from your hospital, we have sent and
re-sent all of Richard Schubot's nedical
records in our possession to Yyou. I f you
would like, we will furnish you with a genera
medi cal records authorization so that you may
obtain or re-obtain any of Richard Schubot's
records.

At the tine respondent made such response respondent knew that
respondent had never furnished to the defendants a copy of the
records respondent's client had taken (TT25).

Subsequently, in ajoint report prepared by respondent and
def endants' counsel, respondent permtted a representation to be
made under the heading of nmaterial factual issues in the case
submtted by plaintiff, as follows:

Why defendant hospital has failed to maintain
and produce critical patient records which
woul d have been customarily kept during the
time frame t hat the decedent was
exsanguinating in his hospital bed.

At the time that respondent permtted such joint report to be
filed respondent knew that respondent's client had nade it
I mpossible for the defendant hospital to produce the referenced
"critical patient records" (TT25-26).

Following this, in a Rule 26(a) (1) disclosure, respondent

represent ed:




Although not in the Plaintiff's possession,
the follow ng docunents would be used by the

Plaintiff to establish his claim (particularly
since the Defendant has not produced a

conplete  nedical record related to the
Def endant s' care and treatnent of Richard
Schubot)

At the time respondent nade this representation, respondent

knew t hat the defendant coul d not have produced the referenced

records (TT26).

Then, in two sets of interrogatories directed to respondent's

client, demands were made for:

nmedi cal records. . . that refer or related to
t he nedi cal care or treatnent Richard M
Schubot has received since 1975.

All docunents referenced in [M. Schubot' sl
Rul e 26(a)(l) prediscovery disclosures

including but not limted to . . . [alny
and all nedical records . . , In your
possession, control, or custody relating to

any and all care or treatment of Richard M
Schubot since 1975 .

Respondent responded to such interrogatories, as follows:

Al docunents in our possession at this time
have been copied and forwarded to defendant.

At the time respondent made such responses to the referenced
interrogatories, respondent knew the sanme to be false in that

respondent had not copied and forwarded to the defendant the

records taken by respondent's client (TT26-27).




The lies ~continued. The “expert report" submtted on

plaintiff's behalf contained an opinion of an expert that Myo had

"tanpered" w th the records after the event which opinion was

predi cated upon the fact that the defendants had not produced the
records that respondent's client had purloined. In an affidavit
regarding plaintiff's expert wtnesses, respondent stated:

The lack of docunentation coupled with [late

entries] as well as mssing crucial records
covering that tine frame, |eads Nurse Wl ker

to conclude that the records have been
tanpered with after this event.
Respondent knowingly permtted respondent's expert to opine

regarding “"tanpering" and executed an affidavit regarding her

conclusion of “tanpering" wthout revealing the fact that

respondent knew such records had not been tanpered with but, in
fact, had been taken by respondent's client (TT27).
Then, in asettlement letter witten by respondent in which a
demand for $400,000.00 is made, respondent represented:
We grant you that the Plaintiff is not able to
establish precisely what happened in this
case, but the reason for the lack of proof
actually enhances liability -- the Mayo Cinic

has "lost" the pertinent nmedical records for
the entire day the bleed-out took place.

Respondent, throughout the entire course of the litigation,

and in this settlement letter deliberately msrepresented that the




Mayo Cinic had “lost” records when in truth and in fact respondent
knew the records were not |ost but had been taken by respondent's
client. Respondent's deliberate m srepresentation, was for the sole
purpose of attenpting to secure asettlenment based upon such
m srepresentation (TT27-28).

As a result of respondent's various representations, all of
whi ch respondent knew to be untrue and/or m sleading when made, the
defendants were put to great trouble and expense in attenpting to
ascertain the information that was included in the records that
were purloined by respondent's client (TT28,41).

Respondent's lies were finally discovered when respondent's
client revealed in a deposition that respondent had the crucial
m ssing nedical records all along. Respondent was sanctioned by the
M nnesota court for his fraudulent conduct and fined along with his
client, $105,159 (Respondent has not yet paid this amunt). This
matter was then referred to The Florida Bar for review

The bar's conplaint was filed on July 22, 1996. It charged
respondent with violations of Rules Regulating The Florida Bar 3-
4.3 which proscribes comm ssion of an act by a |lawer that is
unlawful or contrary to honesty and justice; Rule 4-3.3(a) (1) which
prohibits lawers from know ngly making a false statement of
material fact or law to a tribunal; Rule 4-3.3(a) (2) Wwhich
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prohibits lawers from failing to disclose a naterial fact to a
tribunal when disclosure is necessary to avoid assisting a crimnal
or fraudulent act by the client; Rule 4-3.4(a) which prohibits
| awyers from unlawful |y obstructing another party's access to
evidence or otherwise unlawfully altering, destroying, or
concealing a document or other material that the |awer knows or
reasonably should know is relevant to a pending or a reasonably
foreseeabl e proceeding; nor counseling or assisting another person
to do any such act; Rule 4-3.4(d) which prohibits lawers in
pretrial practice fromintentionally failing to conply with a
| egal | y proper discovery request by an opposing party; Rule 4-
4.1(a) which nandates that |awers, in representing clients, not
knowi ngly maeke false statements of naterial fact or law to third
persons; Rule 4-4.1(b) which mandates that |awers, in representing
clients, disclose material facts to third persons when disclosure
IS necessary to avoid assisting crimnal or fraudulent acts by a
client: Rule 4-4.4 which prohibits lawers, in representing
clients, from using means that have no substantial purpose other
than to enbarrass, delay, or burden a third person or know ngly use
met hods of obtaining evidence that violate the legal rights of such
a person; Rule 4-8.4(c) which prohibits lawers from engaging in
conduct involving dishonesty, fraud, deceit or misrepresentation,
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and Rule 4-8.4(d) which prohibits |lawers from engaging in conduct
in connection with the practice of law that is prejudicial to the
adm ni stration of justice.

Respondent did not dispute the factual allegations that formed
the basis of the bar's complaint (TT32,45-46), but rather argued
that his conduct should be excused or mtigated based on the
totality of the circumstances surrounding him at the time (TT32-
46). After a full hearing, the referee filed a report in which he
reconmended that respondent be found guilty of violating Rules
Regul ating The Florida Bar 3-4.3, 4-3.3(a) (1), 4-3.3(a) (2), 4-
3.4(a), 4-3.4(d), 4-4.1(a), 4-4.4 and 4-8.4(c), and not guilty of
violating any of the other rules charged as hereinabove recited
(RR6-7) . The referee has recommended that the respondent be
suspended for a period of twelve (120 months and thereafter until
the respondent proves rehabilitation, and inposed certain
conditions on his reinstatement as well as placed him on probation
for a period of tw (2) years (RR8-9).

At its regular My, 1997 neeting, the Board of GCovernors of

The Florida Bar found the recommended sanction to be too |enient

and has authorized this appeal for disbarment.




SUMMARY OF ARGUMENT

Distilled to its basics, this is a case involving conduct
which rises well beyond obstinacy to dishonesty and as such
deserves the harshest discipline.

Respondent knowingly lied to the court, knowingly lied to his
own expert, knowingly lied to the defendants causing them to expend
huge sums of noney and valuable tine attenpting to |ocate nedical
records that all along respondent had in his possession. As if
respondent’'s m sconduct was not severe enough, respondent not only
| i ed about his possession of these nedical records, but also
attempted to gain a tactical advantage in the litigation by
perpetrating this Ilie.

The referee stated that respondent's conduct nade a "nockery
of the justice systemas a search for the truth and fly in the face
of a lawer's responsibilities as a menber of that justice systent
(RR9) yet incorrectly found that this serious fraudulent activity
warranted only a one year suspension. At issue in this appeal is
whet her the excuses offered by respondent for his conduct are
sufficient to warrant anything but disbarment. In the bar's view
they are not. At issue also is whether the character testinony
offered by respondent is sufficient to overcome the appropriate

sanction in this case. In the Bar's view it is not.. Accordingly,



the bar respectfully requests that this Court enter an order of

di shar nent .



ARGUVENT
RESPONDENT' S M SREPRESENTATI ONS  WARRANT | MPOSI TI ON
OF THE SANCTION OF DI SBARMENT.
It is the Bar's position that the Court should exercise its
broad latitude in reviewng a referee's recommendations for
discipline and find that disbarnment is the only appropriate

sanction. The Florida Bar v. Morrison, 669 So 2d. 1040,1042 (Fla.

1996). The facts established bel ow present a respondent who made a
nockery of the entire judicial system and who would have in all
| i kel ihood continued to do so had he not been caught. Respondent
does not contest the fact that he |ied throughout the course of
this litigation (TT38,45-46)., From the outset, respondent lied to
def endants about Plaintiff's possession of the key records.
Throughout discovery, Defendants repeated requests for the key
medi cal records were resisted. Respondent lied in three sets of
interrogatories, in a joint report, in a Rule 26A1 disclosure, in
an expert report and even attenpted to use the fact of the mssing
records as a weapon with which to extract a substantial sum of
money from the Defendant. Respondent even went so far as to
premse a settlement request for $400,000 on the difficulty of
defending a client which had “lost” records. Wre it not for the
defendants resolve to try this case, respondent would have |ikely
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been successful in his deception. Such conduct, it is respectfully
submtted, warrants disbarnent.
The relevant case |aw al so mandates di sbarment, In The Florida

Bar v. Calvo, 630 8o0.2d 548 (Fla.1994), the court disbarred an

attorney who becane aware of fraudulent conduct by his clients and
failed to disclose the same, rejecting the attorney's argunent that
he was required to maintain confidentiality. Likew se, in The

Florida Bar v. Mguel A Ota (Nos. 85,124 and 85,425, March 6,

1997) and in The Florida Bar v. Mexwin, 636 So.2d 717 (Fla. 1994),
the court determ ned that disbarnent was the appropriate sanction
for attorneys who made nunerous msrepresentations to the court,

and in Dodd v. The Florida_Bar, 118 So.2d 17 (Fla. 1960), the court

di sbarred an attorney who assisted a client in perpetrating a fraud

in a personal injury matter. The court in Dodd stated “No breach of

professional ethics . . .is nore harnful to the admnistration of
justice.... than the know edgeabl e use by an attorney of false
testinony in the judicial process." Id at 19. It is the Bar's

position that it is conduct of the type respondent engaged in which
has thrust the legal profession into public disfavor.

The Elorida Standards for Imposing Lawyer Sanctions also

indicate that disbarnent is the appropriate sanction. St andard

6.11 recites that disbarment is appropriate when a |lawer with the
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intent to deceive the court knowingly makes a false statenent or
submits a false docunent: or (b)improperly wi thholds naterial
informati on and causes serious or potentially serious injury to a
party, or causes a significant or potentially significant adverse
effect on the legal proceeding. Here we have both.
[. THE EXCUSES OFFERED BY RESPONDENT DO NOT ALTER
THE FACT THAT DI SBARMENT 1S THE ONLY
APPROPRI ATE  SANCTI ON
Respondent argues that he was prevented from revealing his
know edge about the stolen nedical records because his duty to his
client based upon the attorney/client privilege and the client's
Fifth Amendnent rights conflicted with his duties to the Court
(TT40-41,61-66), His argument is specious, and therefore, should
fail. Although respondent paints hinmself as a synpathetic figure
caught in an ethical dilemm, it should be noted that the
respondent becane aware of the stolen records well before he filed
the Jlawsuit, thus to the extent that any actual dilemma existed, it
was entirely self-induced. Respondent did not have to file the
l awsui t .

It is also interesting to note that the first time the
attorney/client privilege or the Fifth Amendment issue was raised

by respondent as a basis for nondisclosure of his possession of the

nmedi cal records was when respondent got caught in the M nnesota

12




proceeding, and had to defend hinself and not at any time during
the course of the litigation in the underlying case.

Respondent also argues that he did not believe that he was
conmtting an ethical violation because some other attorney he knew
was faced with what respondent describes as a simlar situation,
yet the Bar did not prosecute this attorney (TT68-77). The Bar
respectfully submits that again this is only an excuse offered by
respondent for his malfeasance. As the referee noted, respondent
had vi abl e options that he could have exercised had he truly
believed that he was on the horns of an ethical dilema (RR9-10).
He could have chosen to not take the case; he could have referred

the client to another attorney; he could have called the Bar's

ethics hotline which he was famliar with and had called before
for guidance (TT51-55); he could have asserted the attorney-client
privilege during the litigation; he could have voluntarily
di sm ssed the case; he could have filed a Mdtion to Wthdraw once
he felt that he was in an untenable position:; he could have
anonynously returned the medical records. Respondent chose not to
do any of these things, and consciously and knowi ngly violated the
rules of ethics and perpetrated an outright Ilie. The Bar,

therefore, respectfully submts that no credence should be given to

13




these excuses and that respondent's actions should be exam ned for
what they were.

Wth regards to specific mtigating facts, the referee in this
case found the following mitigation: absence of prior disciplinary
record, absence of selfish notive, tinmely good faith effort to
rectify consequences of msconduct, cooperative attitude toward
proceedings and full and free disclosure to disciplinary board,
renorse and character or reputation (RR12-14) . The Bar offers that
the only true mtigating factor is character or reputation.
Respondent has a prior disciplinary record for an admonishment in
1993, which pursuant to Standard 9.22(a) can still be considered,;
there is no greater selfish notive than respondent |ying and using
his lie in an attenpt to secure a settlement in order to obtain a
fee; with regards to a tinmely effort to rectify the situation,
respondent to date has not: paid the amount for which he and his
client were sanctioned, and only disclosed his own conduct after he
had no choice given that his client revealed the sane in a
deposi tion.

Furthernore, the Bar states that additional aggravating
factors are present:

a. A pattern of misconduct [respondent lied time and tine
agai nl

14




b. Multiple offense [respondent lied in three sets of

interrogatories, a joint report, a Rule 26Al1 disclosure, an expert

-

report, and in a settlement letter]

c. Substantial experience in the practice of |aw [respondent
was admtted in Decenber of 19761.

It is the Bar's position that the aggravation is certainly
nore significant than the mitigation present in this case.
Furthernore the Court has not always accepted the nmitigation as a
conpel ling reason not to disbar. In rejecting the mtigation in The
Florida Bar v. Nedick, 603 So. 2d 502 (Fla. 1992), (no prior
di sci pli ne, cooperation with the crimnal authorities and the
i nposition of other penalties) the Court found that the "mtigating
factors are outweighed by the seriousness of the offense, its
willful and repetitious nature, and the selfish and deceitful
notive behind it". Id. The court should simlarly find this here.

I1l1. THE CHARACTER AND REPUTATI ON TESTI MONY OFFERED BY
RESPONDENT WAS NOT SUFFI CI ENT TO OVERCOVE DI SBARMVENT

During the final hearing respondent offered character
testinony to support his argunent that he should not be disbarred
because of the service he provides to clients and the contributions
he has made to his profession. The referee found this testinony

persuasive and stated that were it not for the extensive character
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testi nony he may have di sbarred respondent (RR13). |t should be
noted, however, that a nunber of these witnesses did not even know
the nature of the pending allegations against respondent, and all
of the witnesses agreed with the inpropriety of respondent's
conduct (TT109-112,190,199,211-213,230-231,236-237) . Furthernore, no
amount of character w tnesses could undo the egregious nature of
respondent's acts.

Wi le respondent's character Wwtnesses comented on the
zeal ousness of respondent and his ability and skill, it is the
Bar's position that it is easy to win cases when one ignores the
rules that are in place to assure an even playing field. It is
those lawers who play by the rules and win that deserve appl ause

and admration.
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CONCLUSI ON
This Court has long held that in inposing a disciplinary
sanction, the Court ‘must reach a judgment that is not only fair to
society and to the attorney but also severe enough to deter other

attorneys from engaging in simlar msconduct." The Florida—Bar—Me—

Smith, 650 So 2d 980 (Fla. 1995). Disbarnment is the only sanction

that fits the facts of this case. In the instant case we have an
attorney engaging in a deceptive schenme and attenpting to use his
lie as a weapon against his adversary. The fact that he is
experienced neans that he should have known better. Fraud upon the
system cannot be permtted under the excuse that it constitutes
zeal ous advocacy. Respondent is guilty of fraud on the entire
judicial system and he admits this. Disbarment is the only
appropriate sanction.

Al of which is respectfully submtted..

CLAULA g (:w( (¢ \A_.f(?L(J/\.,
Adria E. Quintela #897000

Bar Counsel

The Florida Bar

5900 N. Andrews Avenue, #835
Fort Lauderdale, Florida 33309
(954) 772-2245
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CERTI FI CATE OF SERVICE
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Adria E. Quintela #897000
Assistant Staff Counsel

The Florida Bar
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