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STATEMENT OF THE CASE AND FACTS

A. The Oiginal and First Anended Conpl aints

On August 1, 1990, the plaintiffs, Phyllis Kaye Tanner and her
husband, James R Tanner, filed a conplaint (R 1) that was anended
days later (R 23). In the amended conplaint, they stated that Ms.
Tanner saw Drs. Hartog and Duboy at their office on March 31, 1988,
for her overdue pregnancy (R 25). Ms. Tanner was sent to Lakeland
Regi onal Medical Center (LRMC) for testing to determine the fetus'
condition (R 25). There, the nurses started performng NST testing
and allegedly experienced sone difficulty in the monitoring of the
FHT baseline (R 25) . A nurse called Dr. Duboy at his office, who
gave instructions to have Ms. Tanner consune orange juice and wal k
around to assist the nonitoring (R 25). Shortly thereafter, after
further nonitoring, the fetus was declared stillborn (R 26).

The anended conplaint alleged five counts against Dr. Hartog,
Dr. Duboy, Hartog & Duboy, P.A , and LRMC Count | -- negligence;
Count |l -- res ipsa loqgquitur (negligence); Count Il -- wongful
death; Count |V -- res ipsa loguitur (wongful death); and Count V
-- breach of contract (R 23-45). Count | alleged a direct cause of
action on behalf of the Tanners based on the stillbirth and called
it: "the death of the mmnor child, Janes R Tanner, 11" (R 26).

12. As a direct and proximate result of the negligence

and gross negligence of the Defendants, Dr. Hartog, Dr.
DuBoy and hospital, as alleged above, resulting in the

death of the mnor, Janmes R Tanner, |1, the decedent's
mot her, Phyllis K  Tanner, incurred physical damage,
personal injury and has in the past endured and will in

the future endure, great nental pain and suffering as a
result of the death of her mnor child.

13. As a direct and proxinmate result of the negligence
of the Defendants, Dr. Hartog, Dr. DuBoy and hospital, as
al | eged above, resulting in the death of the mnor, Janes
R. Tanner, 1I1, the decedent's father, James R Tanner,

1




has incurred in the past and wll incur in the future,
great mental pain and suffering.

¢$ 12-13, First Amended Conplaint (R 26).

Count Il is titled "res ipsa loquitur (negligence)" and stated
the sane allegations alleged in Count I. Count IIl alleged a claim
for wongful death of the fetus and is the same as Counts T and |11,
except that it sought "the loss of the net accumulation beyond the
death of James R Tanner, II" (R 32). Count IV is titled "res ipsa
| oqui tur (wongful death) " and is the same as Count Il (R 33-34).
Last, Count V included the same allegations in Counts | through 1V,
but |abeled the claim a breach of contract (R 34).

B. The original Mtion to Disniss and Oder of Dismssal

Dr. DuBoy and Hartog & DuBoy, P.A, noved to dismss the first
amended conplaint on grounds that there existed no cause of action
for wongful death of the fetus (R 46). They also noved to dismss
M. Tanner's personal claim because Florida |aw recognized no cause
of action "for personal injury and nental pain and suffering that
he suffered" (R 50). The notion states:

M. Tanner has no claim for personal injury. No |egal
right of M. Tanner was invaded by either of these de-
fendants. The allegations show that only Ms. Tanner was
a patient of the defendant physicians. No nedical ser-
vices were rendered to M. Tanner by the defendants. M.
Tanner can recover, if at all, only because of injuries
sustained by his wife or the fetus. It is clear that M.
Tanner can collect no damages whatsoever as a result of
the death of the fetus. (Henderson, supra, pg. 489).

Li kew se, M. Tanner is not entitled to any damages for
injuries sustained by his wfe. He has not alleged any
di scernable bodily injury to himor any clearly discern-
abl e physical inmpairnent to him that would pernmt himto
recover damages for his injuries or his nental pain and
suffering in the absence of physical inpact on him  See,
Chanpion v. @Grey 478 So.2d 17 (Fla. 1985) and Brown v.
Cadillac Mtor Division, 468 So.2d 903 (Fla. 1985).

(R 50).




After a hearing, the Honorable E. Randolph Bentley granted the
def endants' several notions to dismiss (R 66). In his order, the
judge ruled that the plaintiffs' claimwas barred by the statute of
linitations for nedical nalpractice; that the plaintiffs failed to
state a cause of action for the wongful death of a fetus; and that
Ms. Tanner had disguised a personal injury claim for the wongful
death of a fetus and thus had not stated a cause of action (R 66).
As noted by the trial judge, the plaintiffs' action included nerely
"aclaim for the actual physical injury, pain and nental suffering
of Ms. Tanner, and a claimfor the wongful death of the stillborn
fetus." (R 67). This order of dismssal was reduced to ajudgnent
(R 74) and the Tanners tinely filed a notice of appeal (R 77).

C. The Tanners' Appeal s

On appeal, the district court affirmed the trial court's order
and held that the clainms were barred by the statute of limtations.

Tanner v. Hartoq, 593 So.2d 249 (Fla. 2d DCA 1992). Gven that it

resolved the entire case on this one issue, it did not address the
plaintiffs' issues regarding their actions based on the stillbirth,
On rehearing, a question of great public inmportance was certified

to this court on the statute of limtations. JTanner wv. Hartog, 17

Fla. L. Wekly D433 (Fla. 2d DCA Jan. 31, 1992). On review of the
certified question, this court reversed the Second District's deci-
sion as it related to when the Tanners knew, or should have known,
when their cause of action accrued. Wth regard to the nmethod used
to calculate the tolling periods, however, this court approved the

Second District's decision. Tanner v. Hartoq, 618 8o0.2d 177 (Fla.

1993). [t then remanded the case to the Second District to address
the issues that were not decided in the underlying appeal.

3




On remand fromthis court, and in accordance with this court's
opinion, the Second District reversed the dism ssal of the anended
conpl aint based on the statute of limtations. Wth respect to the
i ssues surrounding the stillbirth, it "reversed the portion of the
trial court's order which dismsses the conplaint for failure to
state a cause of action for personal injury to the nother." Tanner_
v. Hartog, e0S0.2d 1136 (Fla. 2d DCA 1993), review denied, 632
8o.2d 1028 (Fla. 1994). It went on to "affirm that portion of the
trial court's order finding that the conplaint fails to state a
cause of action for the wongful death of the fetus." Tanner, 630
So.2d at 1136. The Tanners did not seek rehearing or clarification
of the opinion. They did, however, request discretionary review of
the opinion, which this court summarily denied for |ack of a direct
and express conflict between the Second District's opinion and this

court's opinion in Stern v. Mller, 348 So.2d 303 (Fla. 1977). See
Tanner v. Hartogq, 632 So.2d 1028 (Fla. 1994).

D. The Second Anmended Conpl ai nt

After the suprenme court denied review, the defendants renewed
their notions to dismss based upon the appellate rulings (R 96).
Before any ruling on the notions, the Tanners sought |eave of court
to file a second anended conplaint, which was granted pursuant to
the agreenment of all counsel (R 105). The second anended conpl aint
is far different from the first anmended conplaint. In the second
amended conplaint, the Tanners alleged four counts against the sane
defendants: Count | - Negligence Claim of Phyllis K Tanner; Count
Il - Negligence Caimof Janes R Tanner; Count IIl - Loss of Con-
sortium of Phyllis K Tanner; and Count |V - Loss of Consortium of

James R Tanner (R 108). The second anended conplaint dropped the

4




res ipsa loguitur and breach of contract counts and added |oss of
consortium clainms for both of the Tanners (rR 108).

The defendants noved to dism ss on several grounds. As to M.
Tanner's direct cause of action for the stillbirth (count 11), the
defense nmintained that Florida does not recognize a father's cause
of action for a stillbirth (r 116). Further, they noved to dismss
count Il on grounds that M. Tanner did not allege any discernable
bodily injury or discernable physical inpairnent to him that would
allow himto recover for any purported nmental pain and suffering in
the absence of any "physical inpact." As to Ms. Tanner's l|oss of
consortium claim (count 111), they noved to dismss on grounds that
she could not maintain aloss of consortium action where M. Tanner
has no |egal cause of action because such actions are derivative in
nature (R 118). Last, as to M. Tanner's |loss of consortium claim
(count 1V), the defense noved to dismss on grounds that this claim
was barred by the statute of limtations because it was never pled
in any of the previous conplaints and thus was "beyond the scope of
the mandate."” (R 120)

E. The Oder Disnmissing the Second Anended Conplaint

After a hearing, the Honorable Qiver L. Geen, Jr., dismssed
M. Tanner's direct cause of action (count Il) "with prejudice" and
rul ed:

Count Il of the Plaintiffs' Second Anmended Conplaint
fails to state a cause of action against all Defendants
because Florida |aw does not recognize a cognizable ac-
tion by afather as a result of a stillbirth. See Stern
v. MlIler, 348 So. 2d 303 (Fla. 1977); Tanner v. Hartoq,
630 So. 2d 1136 (Fla. 2d DCA 1993). This Court specific-
ally rejects the Plaintiff, Janmes R. Tanner's, negligence
claim based upon his theory that the stillbirth of his
wife's fetus amunted to the destruction of his living
tissue. Since M. Tanner suffered no discernable bodily




injury or physical inmpairment to hinmself, he clearly has
no claim for any purported nmental pain and suffering.

(R 134). In addition, the trial court dismssed Ms. Tanner's |oss
of consortium claim "with prejudice." (R 134). The court held that
vcount |1l of Plaintiffs' Second Amended Complaint fails to state
a cause of action for the loss of consortium by Ms. Tanner against
all Defendants because said cause of action is a derivative claim
al | egedly based on M. Tanner's claim for personal injuries. Since
M. Tanner has no cognizable |egal cause of action for personal
injuries to hinself, Ms. Tanner has no derivative cause of action
for loss of consortium"™ (R 135).

Moreover, the court dismissed M. Tanner's loss of consortium
action w thout prejudice on grounds that the statute of limtations
had run. (R 135). It stated that: "In the instant action, based on
the facts as presently alleged, it would appear that the applicable
statute of limtations had already run at the time the Plaintiffs
filed their Second Anended Conplaint." (R 135) The court based its
ruling on the decisions of Daniels v. W,iss, 385 So.2d 661 (Fla. 3d

DCA 1980), and Cox v. Seaboard Coast Line, R R, 360 So.2d 8 (Fla.
2d DCA 1978). (R 135) . The dismssal was w thout prejudice because

the trial court felt that M. Tanner was entitled to an opportunity

to plead facts to possibly avoid the statute of limtations.

F. The Third Amended Conpl ai nt

The plaintiffs served a third anended conplaint, which alleged

five counts (R 137). Count | alleged negligence by the hospital's

nurses and count Il alleged negligence against the doctors (R 139).
Essentially, counts | and Il of the third amended conplaint broke
down count | of the second anended conplaint (R 139). Count 111 of




the third anended conplaint realleged M. Tanner's direct cause of
action that had previously been disnmissed "with prejudice" (R 146).
Count 1V of the third amended conplaint restated Ms. Tanner's |oss
of consortium action that had also been dismssed "with prejudice!"
(R 148). Last, count V of the third amended conplaint restated M.
Tanner's loss of consortiumclaim (R 149) , The third anended com
plaint contained no facts to establish an avoidance of the statute
of limtations (R 137-151).
G. The O der Dpismissing the Third Anended Conpl aint

The defendants noved to dismss the third amended complaint on
the same grounds they raised in their notions to dismss the second
amended conplaint (R 155). Again, the court dismssed M. Tanner's
direct cause of action for a stillbirth with prejudice on the basis
that Florida |aw recognizes no such claim (R 173). Next, the court
again dismssed Ms. Tanner's |oss of consortium action with preju-
dice on grounds that she did not have a derivative cause of action
(R 173). Finally, the court dismssed with prejudice M. Tanner's

derivative loss of consortium action based on Daniels v. Wiss and

Cox v. Seaboard Coast Line Railroad (R 174). The order expresses

the reasoning for the dismissal of M. Tanner's |oss of consortium
action with prejudice at this stage of the proceedings:

4, Count V of Plaintiffs' Third Amended Conplaint is a
claimby M. Tanner for loss of consortium As noted by
the Defendants' wearlier notions to dismss, this claim
was not pled in the First Amended Conplaint nor was it
ever alleged prior to the Plaintiffs' appeal. This Court
inits prior Oder dismssed this claimwthout prejudice
to allow M. Tanner an opportunity to amend this claim by
stating allegations showing the inapplicability of the
statute of [limtations. The Plaintiffs' Third Anended
Complaint fails to allege any new facts sufficient to
make this show ng. Based on the allegations appearing
within the Conplaint now before the Court, it is clear
that the loss of consortium count by M. Tanner against

7




[imtations since said count was never pled until the
Plaintiffs' filed their Second Anended Conpl ai nt and
because paragraph 16 of the Third Anended Conplaint indi-
cates that Plaintiffs' retained expert notified the
Plaintiffs on Decenber 29, 1989, that the alleged injur-
les were the result of the actions or inactions of the
Def endant s. The Plaintiffs must have known by at |east
that date that they had a possible cause of action. In
Florida, the law is well established that an anendment to
the pleadings does not relate back to the date the orig-
inal Conplaint was filed if the anmendnent states a new
cause of action or adds a new party. Daniels v. Wiss,
385 So. 2d 661 (Fla. 3d DCA 1980); Cox v. Seaboard Coast
Line RR Co., 360 So. 2d 8 (Fla. 2d DCA 1978). Although
a claimfor loss of consortiumis a derivative cause of
action, it nevertheless is separate action. Daniels v.
Wi ss. In the instant case, the applicable statute of
limtations had already run at the time this |oss of con-
sortiumclaim was filed.

‘ all Defendants is barred by the applicable statute of

(R 175) (enphasis supplied). This order concluded the entire case
as to M. Tanner. He tinely filed a notice of appeal (R 186).

H. M. Tanner's Appeal

. In his appeal, M. Tanner contested the order dismssing count
Il of the second amended conplaint on grounds that he had no direct
cause of action arising fromthe stillbirth and the order dism ss-
ing count VvV of the third amended conplaint on grounds that his |oss
of consortium claim arising from his wife's personal injury action
was time barred. The Second District affirmed both orders and then

certified a question of great public inportance. Tanner v. Hartog,

21 Fla. L. Wekly D1515 (Fla. 2d DCA, June 26 1996). M. Tanner
tinely filed a notice to invoke discretionary jurisdiction.

SUMMARY OF ARGUMENT

As to the first issue on appeal, the Second District correctly
decided that Florida law provides no direct cause of action to the
. father as a result of the nmother's stillbirth. The court's opinion

is consistent with a long line of cases fromthis court which hold

8
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that the Florida Wongful Death Act provides no cause of action for
wrongful death of a fetus. The Second District's decision is also
consistent with the common |aw, which never recognized any cause of
action for the wongful of a person, much less that of the unborn.
No Florida statute or decision has ever recognized a father's right
to maintain a personal cause of action arising from a stillbirth.

This court should not create a personal injury cause of action
for negligent stillbirth. The Legislature has tw ce addressed the
i ssue and have expressly declined to create such a right. Thus, in
deference to the Legislature, the court should |ikew se decline to
create such a right at this time. There are nmany collateral issues
that need to be addressed for the creation of such a right; issues
that are best addressed by the legislative process. |Indeed, if the
court were not careful, it could create a common |law right for the
wongful death of a fetus which is greater than the statutory right
for the wongful death of a person. This would be an enbarrassing
anomal y.

Aside fromthe deference owed to the Legislature, the court is
obligated under the doctrine of stare decisis to adhere to its own
decisions. The court has consistently held that Florida recognizes
no cause of action for the wongful death of a fetus. Indeed, the
court has reaffirmed this holding within the past year. [If it were
to now create a new cause of action for the same damages under the
gui se of the comon law, it would contradict its own prior holdings
and underm ne the binding precedential effect that is owed to case

law. Coming off the heels of its opinion in Young v. St. Vincent's

Medi cal Center, Inc., 673 So.2d 482 (Fla. 1996), the creation of a

personal injury action would appear to be intellectually dishonest.

9




Further, to create such a right, the court would have to carve
addi tional exceptions into the inpact rule and the privity require-
ment for maintaining a professional malpractice claim Cearly, at
some point, these case-by-case exceptions wll debilitate both the
inpact rule and privity requirenent to the point where they have no
meani ngful application to the law. This court has recently carved
maj or exceptions into both the inpact rule and the privity require-
ment and there is sinply no justification for it to carve out nore
exceptions.

Finally, if this court were to subordinate Florida |aw to that
of other jurisdictions, it should decline any suggestion to follow
New Jersey |aw and should instead follow Arkansas |aw. In the nost
recent opinion to address this precise issue, the Arkansas Suprene
Court held that it would not interpret Arkansas' Wongful Death Act
in a manner that could be contrary to legislative intent. Rat her,
it exercised judicial restraint, showed respect to the legislative
process, and allowed the Arkansas |egislature to determ ne whether
its citizens wanted achange in the law. This court has repeatedly
held that while it has the power to change the common law, it wll
exercise that power cautiously and only when justified. The record
in this case does not justify a change in the |aw

As to the second issue on appeal, this court should decline to
address the issue since it is not certified as a question of great
public inportance and does not directly and expressly conflict with
any decision of this court or another district court. | ndeed, the
Second District followed the rulings in \West Volusia Hep. Auth., v.
Jones, 668 So.2d 635 (Fla. 5th DCA 1996) , and Daniels v. Wiss, 385
So.2d 661 (Fla. 3d DCA 1980). Until a district court hands down a
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decision to the contrary and explains sone reasons disagreeing with
these three decisions, the announced rule of l|aw should stand. |If

this court addresses the issue, it will find that the relation back
doctrine does not bring M. Tanner's derivative |oss of consortium
claim within the statute of limtations.

As to the third issue on appeal, Dr. Duboy and Hartog & Duboy,
P.A., maintained in the courts below that M. Tanner's clains were
beyond the scope of the mandate and thus are barred by the doctrine
of res judicata. The Second District did not decide the appeal on
this issue, but it is clear that M. Tanner's clains were barred on
this ground. After the first appeal, the Second District reversed
solely asto Ms. Tanner. As such, M. Tanner's clainms fell beyond
the scope of the mandate. W respectfully ask the court to decide
the issue, or in the alternative, to instruct the district court to
address the issue on remand.

ARGUMENT
| SSUE |

FLORI DA RECOGNI ZES NO CAUSE OF ACTI ON FOR "WRONGFUL DEATH
OF A FETUS" REGARDLESS OF HOW THE CLAIM | S WORDED.

A. There is No sStatutory Cause of Action

This court has repeatedly held that the Florida Wongful Death
Act does not provide a cause of action to the parents based on the

al l eged wongful death of a fetus. See Young v. St. Vincent's Med.

Center, Inc., 673 So.2d 482 (Fla. 1996); Hernandez v. Garwood, 390

So.2d 357 (Fla. 1980); Duncan v. Flynn, 358 So.2d 178 (Fla. 1978);

Stern v. Mller, 348 go.2d 303 (Fla. 1977); Stokes v. Liberty Mit.

Ins. Co.. 213 gop.2d 695 (Fla. 1968). Likewi se, the district courts

have also held that there is no cause of action for wongful death
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of a fetus. Young v. St. Vincent's Medical Center, Inc., 653 So.2d

499 (Fla. 1st DCA 1995); Henderson v. North, 545 So.2d 486 (Fla.

1st DCA 1989); Tanner v. Hartoq, 630 So.2d 1136 (Fla. 2d DCA 1993),

review denied, 632 So.2d 1028 (Fla. 1994); McGeehan v. Parke-Davis,
a Division of Warner-Lanbert Co., 573 So.2d 376 (Fla. 2d DCA 1991);

Bormbalier v. rLifemark Hosp. of Florida, 661 So.2d 849 (Fla. 3d DCA

1995); Abdelaziz v. AMI.S. UB. of Fla., Inc., 515 So.2d 269 (Fla.

3d DCA 1987); Stvies v, Y.D. Taxi Corp., Inc., 426 So.2d 1144 (Fla.

3d DCA 1983); Hilsman v. Wnn Dixie Stores, Inc., 639 So.2d 115

(Fla. 4th DCA 1994); Singleton v. Ranz, 534 So.2d 847 (Fla. 5th DCA

1988). Thus, as the decisions nake clear, Florida |aw provides no
wrongful death action for a negligent stillbirth.

Sonme authors and judges have criticized this court's decisions
on this issue. In fact, Judge Mickle wote a very |engthy opinion

in Young v. St. Vincent's Medical Center, Inc., 653 So.2d 499 (Fla.

1st DCA 1995), wherein he eloquently set out the criticisns of the

deci si ons. Neverthel ess, this court's decisions in Stern v. Mller

and Hernandez v. Garwood have withstood the test of tine. At this

point, it is settled law that Florida's Wongful Death Act does not

recogni ze a cause of action for the negligent death of a fetus.
Whet her the Legislature's decision is wise or not, it is not

the prerogative of acourt to second-guess the Legislature on this

point. Wite v. Cayton, 323 So.2d 573 (Fla. 1975). By its very

nature, the Wongful Death Act involves a balancing of interests
and thus the appellate courts have held that it is nore appropriate
for the Legislature to create such rights after thoroughly studying
the issue than for the judiciary to create rights based on incom
plete data. As the Second District stated, "any refinenent in the
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| aw should be nade by the legislature, not by judicial interpreta-

tion." King v. Font Corp.. 612 So.2d 662, 663 (Fla. 2d DCA 1993).

B. There is No Common Law Cause of Action.

Equally as clear is the fact that Florida's comon |aw has not
recogni zed a cause of action for the wongful of a fetus. I ndeed,
the common |aw recogni zes no cause of action for the wongful death

of a person. Stern v. Mller, 348 So.2d 303 (Fla. 1977). W note

that in Stern, the court stated: "The universally accepted rule of
law until 1953 was to the effect that no recovery in damages could

be had for injuries suffered by an unborn child." Stern, 348 So.2d

at 307. This ruling was consistent with the court's prior opinion

in Stokes v. Liberty, 213 So.2d 695 (Fla. 1968), wherein this court

addressed the issue and stated: "It is agreed that the Stokes nust
recover, if at all, on the right of action created by § 768.03" the
Wongful Death of Mnors Act. Stokes, 213 So.2d at 697. Clearly,
Florida's common |aw has never recognized a cause of action for the
wongful death of a fetus.

C. The Court Should Not Create a New Cause of Action.

1 Judicial Deference to Legislature Authority
This court should not create a personal injury cause of action
for negligent stillbirth. The Legislature has tw ce addressed the
i ssue and have expressly declined to create such a right. Thus, in
deference to the Legislature, the court should do what the Legisla-
ure has declined to do. There are many collateral issues that need
to be addressed for this right that are best resolved by the |egis-
| ative process. Indeed, if uncareful, the court may create a right
for the death of afetus greater than the statutory right for the
death of a person. This would be an enbarrassing anomaly.
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a. No Geat Social Upheaval
. As noted in the First District's addressing this issue, Younq
v. St. Vincent's Medical Center, 653 So0.2d 499 (Fla. 1st DCA 1995),

the Legislature has addressed this issue on at least tw different
occasions and elected not to create a cause of action for this type
of injury. This court must respect the Legislature's choice. The
denocratic process has been invoked and the citizens, through their
el ected representatives, have decided. The court should not usurp
the Legislature's authority in this case.

Al though the court "may alter a rule of |aw where great social

upheaval dictates its necessity,” Walt Disney Wrld Co. v. Wod,

515 80.2d 198, 201 (Fla. 1987), it does so "with hesitation” and in

"justified instances." Hoffman v. Jones, 280 8o.2d 431, 435 (Fla.

. 1973) . In so doing, the court |ooks to whether the Legislature has

acted on the issue. VWalt Disney. In Walt D sney, this court had

before it the issue of nodifying the judicially created doctrine of
joint and several liability. whnileit declined to do so, it made
clear that the Legislature could enact such changes. Several vyears
later, the Legislature did so and this court has expressly stated

that it will respect the Legislature's intent. Fabre v. Marin, 623

So0.2d 1182 (Fla. 1993).

In the case at hand, there is no evidence of any "great social
upheaval . " In fact, to the contrary, Judge Wbster stated that it
was incorrect for the Fifth District to certify a question of great
public inportance to this court in Younq:

I concur in affirmance of the summary final judgnent
appeal ed. However, | dissent fromthe decision to certi-
. fy aquestion to the supreme court. Vile nuch may have

changed since our suprenme court decided Hernandez v. Gar-
wood, 390 8o0.2d 357 (Fla. 1980), | amof the opinion that
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one thing clearly has not -- whether to permt recovery
under Florida's Wongful Death Act on facts such as those
presented by this appeal is a question for |egislative,

rather than for judicial, resolution. As Judge Mickel
points out, repeated efforts in recent years to anend the
Act to permt recovery on facts such as those presented
by this appeal have net with no success. It seens to ne
that, in light of the legislature's refusal to act, the
action requested by appellant would constitute an inper-
m ssi bl e incursion by the judicial branch into the powers
of government vested by our constitution in the |egisla-
ture. Therefore, while the question may be one "of great
public importance," by certification, the wong branch of
governnent is being asked to provide an answer.

Young, 653 So.2d at 507.

We note that the Second District in this case did not renotely
intimate that there was any great social upheaval that justified a
change in the conmmon law. Indeed, had it addressed this issue, the
court would have reached the precise opposite conclusion and found
that the Legislature had enacted tort law reforns in recent decades
to obviate the medical nmalpractice crisis--especially with respect
to obstetricians and gynecologists. This crisis was severe and, if
anything, the "great social wupheaval" in this case supports a rule
of law prohibiting parents from recovering damages from a physician

arising from an allegedly negligent stillbirth. See University of

Mam v, Echarte, 618 So.2d 189 (Fla. 1993).

The Legislature has continuously addressed the problens facing
the costs of medical malpractice insurance and its effect upon the
affordability, accessibility, and quality of health care. A review
of the Florida statutes clearly shows that the Legislature has on
several occasions studied the issues and taken various neasures to
correct problems and help alleviate the increase in health care
costs and unavailability of nedical care. W note that the Legis-

lature has an enornmous interest at stake because the state spends
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mllions of dollars on public health care through various prograns.
In recent years, the problens of providing health care at a reason-
able cost becanme pronounced. Accordingly, the Legislature created
the Acadenmic Task Force to review the health care system and make
r ecormendat i ons. After receiving the Task Force's report, the Le-
gislature decided that there was a "financial crisis in the nedical
liability insurance industry." Ch. 88-1, Preanble, Laws of Fla.
Al so, the Legislature made several other findings that showed nmany
serious problens with the health care industry.
VWHEREAS, the Legislature finds that there is in Florida
a financial crisis in the nedical liability insurance
I ndustry, and
VWHEREAS, it is the sense of the legislature that if the
present crisis is not abated, nany persons who are sub-
ject to civil actions will be unable to purchase liabili-
ty insurance, and many injured persons will therefore be
unabl e to recover damages for either their economc |oss-
es or their noneconomc |osses, and
VWHEREAS, the people of Florida are concerned with the
I ncreased cost of litigation and the need for a review of
the tort and insurance |aws, and

VWHEREAS, the Legislature believes that, in general, the

cost of nedical liability insurance is excessive and
injurious to the people of Florida and nust be reduced,
and

VWHEREAS, the Legislature finds that there are certain
el enents of danage presently recoverable that have no
nonetary value, except on apurely arbitrary basis, while
ot her elenents of damage are either easily neasured on a
nonetary basis or reflect ultimate nonetary |oss, and

VWHEREAS, the Legislature desires to provide a rational
basis for determ ning damages for noneconom c | osses
which may be awarded in certain civil actions, recogniz-
Ing that such noneconom c |osses should be fairly conpen-
sated and that the interests of the injured party should
be bal anced against the interests of society as a whole,
in that the burden of conpensating for such losses is
ultimately borne by all persons, rather than by the tort-
feasor alone, and
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WHEREAS, the Legislature created the Academ c Task
Force for Review of the Insurance and Tort Systens which
has studied the nedical nalpractice problens currently
existing in the state of Florida, and

WHEREAS, the Legislature has reviewed the findings and
recomrendations of the Academic Task Force relating to

medi cal nal practice, and

WHEREAS, the Legislature finds that the Academ c Task
Force has established that a medical malpractice crisis
exists in the state of Florida which can be alleviated by
t he adoption of conprehensive |egislatively enacted
reforns, and

VWHEREAS, the nmgnitude of this conpelling social pro-
bl em demands immediate and dramatic |egislative action,

Ch. 88-1, Preanble, Laws of Fla.

As aresult, the Legislature enacted sweeping |egislation
attenpted to resolve, or at least help alleviate, the problens
existed for nedical nmalpractice claims. Sone of the statutes
tain statements of legislative findings and intent:

766. 201 Legislative findings and intent. =

(1) The legislature makes the follow ng findings

(a) Medical nalpractice liability insurance prem uns
have increased dramatically in recent years, resulting in
increased nedical care costs for nost patients and func-
tional wunavailability of malpractice insurance for sone
physi ci ans.

(b) The primary cause of increased nedical nalpractice
liability insurance prem uns has been the substantial in-
crease in loss paynments to claimants caused by tremendous
increases in the amounts of paid clains.

(¢) The average cost of defending a nedical malprac-
tice claim has escalated in the past decade to the point
where it has becone inperative to control such cost in
the interests of the public need for quality nedical
Services.

(d) The high cost of nedical malpractice clains in the
state can be substantially alleviated by requiring early
determination of the nerit of clainms, by providing for
early arbitration of clains, thereby reducing delay and
attorney's fees, and by inposing reasonable limtations
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on damages, while preserving the right of either party to
have its case heard by a jury.

(e) The recovery of 100 percent of economc |osses
constitutes overconpensati on because such recovery fails
to recogni ze that such awards are not subject to taxes on
econom ¢ danmges.
§ 766.201, Fla. Stat. (1993) (created through Ch. 88-1, § 48, Laws
of Fla.). In the very next year, the Legislature again addressed
the problems of increasing health care costs. Ch., 89-530, Laws of
Fl a. 1t found that "health care costs are not equitably distrib-
uted anong those paying for health care services and that health
care providers are inequitably burdened by the costs of providing
services for which they receive inadequate or no reinbursenent.”

Ch. 89-530, § 1, Laws of Fla.

VWHEREAS, health care costs continue to rise faster than
the rate of inflation, and

VWHEREAS, the consuner price index rose 3.6 percent in
1987, while nmedical care costs rose 6.6 percent in 1987
and

VWHEREAS, spending on health care in the United States
rose 7.9 percent from 1984 to 1985, 8.7 percent from 1985
to 1986, and 9.8 percent from 1986 to 1987, and

WHEREAS, governnment prograns paid 41 percent of al
health care bills nationally in 1987, and

WHEREAS, governnent health expenditures between 1982
and 1987 grew by an average of 8.9 percent per year, and

VWHEREAS, governnment purchasing of health care services
and health insurance coverage is fragnmented, and

WHEREAS, health care providers are burdened with in-
creasing levels of wunconpensated care, and

VWHEREAS, health care providers are increasingly unable
to shift costs for unconpensated care to paying patients,
and

VWHEREAS, in 1986, 17.8 percent of the nation's popul a-

tion had no health insurance, while 23.2 percent of this
state's population had no health insurance, and
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WHEREAS, in 1986, only five states had a hi gher percen-
tage of their population l|acking health insurance than
Florida, and

WHEREAS, the pool of people in Florida who are ade-
quately covered by health insurance is shrinking, and

WHEREAS, in 1986, nearly 88 percent of Anericans under
65 years of age who |acked health insurance were enpl oyed
or were spouses or children of workers, and

WHEREAS, 40 percent of Florida' s workers had wages
bel ow the federal poverty level in 1987, and

VWHEREAS, nore than half of all uninsured workers in the
United States in 1986 were enployed in retail trade and
services, and

WHEREAS, the |argest enploynent category and the fast-
est growi ng enploynent sector in this state is the ser-
vice sector, and

WHEREAS, the third fastest growing job sector in this
state is trade enploynent.

Ch. 89-530, Preamble, Laws of Fla.

In 1992, the Legislature reaffirned the findings that it
in the past:

408.002 Legislative findings and intent.--

(1) The Legislature finds that Florida's health care
delivery system requires major reform Health care costs
are increasing at an unacceptably high rate and accessto
health care services is declining. At least 2.5 mllion
Floridians are uninsured and nmany nore of our citizens
are underinsured, discovering that the insurance they
have purchased is often not enough when illness occurs.
The Legislature recognizes that unenployed, part-tineg,
and seasonal workers are commonly excluded from employer-
based health insurance coverage.

408. 005. Legislative findings and intent.--

(1) The legislature finds that health care inflation,
a deteriorating health care delivery system reduced
state revenues, changing denographics, and the erosion of
private health insurance have converged to create a cri-
sis of reduced access to health services for the poor and
the uninsured. The l|egislature recognizes that the pro-
blem of the health access crisis cannot be solved wth
the sinple expansion of existing programs, but requires
major reform of the health care delivery system
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(2) It is the intent of the Legislature to create The
Florida health Plan in order to provide a vehicle for
health reform The Florida Health Plan shall represent
a conprehensive approach to health care reform and shall
be conposed of nultiple strategies. The legislature in-
tends that The Florida health Plan address specific goals
related to access to basic health services, insurance
reforms, data collection and analysis, cost containnent,
and reforns in regulatory progranms that are provided for
in this chapter.

§§ 408.002, 408.005, Fla. Stat. (1993) (created through Ch. 92-33,
§§ 3, 6, Laws of Fla.). See also Ch. 90-295, § 1, Laws of Fla.;
Ch. 85-175, Laws of Fla.; Ch. 75-9, Preanble, Laws of Fla.

G ven the nunerous legislative factual findings, public policy
statenents, and the precedent on statutes that address the problem
of wunaffordable and unavailability of health care, it is clear that
the Legislature's decision not to extend the Wongful Death Act to
include a fetus as a "person" should be given great deference. The
Legislature acted well wthin its authority in taking neasures to
control health care expenses. The court nust give great weight and
deference to legislative findings and public policy statenents:

Indeed, legislative findings and declarations of policy

are presunmed to be correct. Thus, great respect should

be accorded to legislative findings of fact 1n enacting

police regulations and every reasonable presunption fa-

vors their correctness, The determnation of facts upon

which the validity or constitutionality of statutes may

depend is primarily a legislative question, the general

rule being that the courts wll abide by the legislative

decision unless it is clearly erroneous, arbitrary, or

whol |y unwarrant ed.

LO Fla.Jur.2d Constitutional Law § 73 (1979). This court confirmed

that "the Legislature has the final word on declarations on public
policy and the courts are bound to give great weight to |egislative

determ nations of facts." Echarte, 618 So.2d at 196; see Anerican

Liberty Ins. Co. v. Wst & Convers Architects & Engr’s, 491 So.2d

573 (Fla. 2d DCA 1986). "Legislative determnations of public pur-
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pose and facts are presuned correct and entitled to deference, un-

| ess clearly erroneous." Echarte, 618 So.2d at 196; see also State

v. Division of Bond Fin., 495 So.2d 183 (Fla. 1986).

b. Limted Cause of Action

Aside from the fact that the Legislature tw ce decided agai nst
nodi fying the Florida Wongful Death Act to include a fetus wthin
the definition of a person, it should also be noted that the Legis-
lature did so at a tine when it expanded the Wongful Death Act to
allow adult children to recover damages for wongful death if their
parent died w thout being survived by a spouse. Due to increasing
medi cal costs and rising mal practice insurance, however, the Legis-
| ature did not expand this new change in the Wongful Death Act to
actions for medical malpractice. I[f it is in the best interest of
Florida to create a right in non-nedical nalpractice actions only,
e.g., autonobile accidents and slip-and-falls, the Legislature can
enact a limted cause of action. Alternatively, it can create the
new right with a |ower standard of care, i.e., reckless disregard.
The Legislature can also limt the amount of danages for new causes
of actions. These factors, all or which are pertinent, have to be
addressed by the Legislature in deciding whether to create a cause
of action for negligent stillbirth.

The 1990 anendnent statutorily nodified sections 768.21(3) and
768.21(4), and created section 768.21(8). It states in part:

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 168.18, Florida

Statutes, is anmended to read:
768. 18. Definitions. -- As used in ss. 768.16-768.27:
(1) "Survivors" neans the decedents spouse,

children, parents, and, when partly or wholly dependent
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on the decedent for support or services, any blood
rel atives and adoptive brothers and sisters. It includes
the child born out of wedlock of the nother, but not the
child born out of wedlock of the father unless the father
has recognized aresponsibility for the child s support.

Section 2. Subsections (3) and (4) of section 768.21,
Florida Statutes, are amended, and subsection (8) is
added to said section to read:

768. 21. Damages. -- All potential beneficiaries of a
recovery for wongful death, including the decedent's
estate, shall be identified in the conmplaint, and their
rel ationships to the decedent shall be alleged. Damages
may be awarded as foll ows:

(3) Mnor children of the decedent, and all children
of the decedent if there is no surviving spouse, nmay also

recover forlostparental conpanionship, instruction, and
gui dance and for mental pain and suffering from the date
of injury.

(4) Each parent of a deceased minor child may also

recover for nmental pain and suffering from the date of
injury. Each parent of an adult child may also recover
for nmental pain and suffering if there are no other
survivors.

(8) The dammges specified in subsection (3) shall not
be recoverable by adult children and the danages
specified in subsection (4) shall not be recoverable by
parents of an adult child with respect to clains for
nmedi cal mml practice as defined by s.766.106 (1) .

Ch. 90-14, Laws of Fla. (underlining indicates additions, redlining
i ndi cates del etions).

The 1990 amendnent expands the scope of recoverable damages of
the Wongful Death Act to include "all children of the decedent if
there is no surviving spouse."” \ereas the prior |aw provided that
only children who were younger than 25 years could recover damages;
adult children can recover danages in sonme circunstances under the
1990 amendnment to the Wongful Death Act. There is no dispute that
these damages were not recoverable by a decedent's adult children

before the 1990 anendnent. Capiello v. Goodnight, 357 So.2d 225

(Fla. 2d DCA 1978); Henderson v. Ins. Co. of N A, 347 8o.2d 690
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(Fla. 4th DCA 1977). As part of the amendnent, however, the Legis-
lature declined to extend the danages to medical nalpractice suits.
By not expanding the Wongful Death Act to actions for nedica
mal practice, the Legislature, directly and indirectly, increased
the potential for nore people to have better access to health care.
Both the increased access to health care and increased quality of
health care are legitimate state "objectives." The courts have
repeatedly held that the Legislature may differentiate nmedical mal-
practice actions from non-nedical nalpractice actions. Throughout
tine, the Florida Supreme Court and district courts have ruled that
the inportance of health care and treatment clearly constitutes a
"reagsonable" ground for differentiatingnmedi cal mal practice actions

from other types of actions. Univ. of Mani v, Echarte, 618 So.2d

189 (Fla. 1993) (the nmedical nalpractice arbitration statute is not

unconstitutional); Coy vy, Florida Birth-Related Neurological | njury

Comp. Plan, 595 So.2d 943 (Fla. 1992); Pearlstein v, Malunnev, 500

So.2d 585 (Fla. 2d DCA1986) (prefiling notice requirenents are not
invalid since there is a legitimte legislative reason in insuring

the protection of public health); Pohlnman v. Mthews, 440 So.2d 681

(Fla. 1st DCA 1988) (attorney's fees for nedical malpractice cases
does not violate due process or equal protection clauses); Florida

Patient's Comp. Fundv. Von Stetina, 474 8o.2d 783 (Fla. 1985) (the

payment of future nedical expenses and future |ost wages pursuant

to section 768.51 is not unconstitutional); Florida Mdical Center

Inc. v. Von Stetina., 436 So.2d 1022 (Fla. 4th DCA 1983) (attorneys

fees), reversed in part on other grounds 474 So.2d 783 (Fla. 1985);

McCarthy v. Mensch, 412 So.2d 343 (Fla. 1982) (adm ssion of conclu-

sion of nmedical nmediation in evidence did not violate due process);
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Lower Fla. Keys Hosp. Dist. v. Skelton, 404 So0.2d 832 (Fla. 1981)

(reduction of judgnent by collateral sources in nedical malpractice

cases does not violate due process); Pinillos v. Cedars of Lebanon

Hosp. Corp.. 403 So.2d 365 (Fla. 1981) (reduction of final judgment

by collateral sources in medical malpractice cases does not violate

due process); Hernandez v. Garwood, 390 So.2d 357 (Fla. 1980) (the

two-year statute of limtations for nedical malpractice clains does

not encroach upon the constitution); Carter v. Sparkman, 335 So.2d

802 (Fla. 1976) (medical liability nediation panel statute does not

violate constitution) ; see also Wods v. Holy Cross Hsp., 591 F.2d

1164 (5th Gr. 1979) . Thus, it is clear that Legislature may treat
claims for nedical nalpractice different from other clains.
c. | mperfect Renedy
Under the common |aw, there existed no cause of action for the

wongful death of a person. N ssan Mdtor Co. Ltd. wv. Phlieser, 508

So.2d 713 (Fla. 1987); Stern v. Mller, 348 so.2d 303 (Fla. 1977);

Wite v. dayton, 323 So.2d 573 (Fla. 1975); Stokes v. Liberty Mit.

Ins. Co., 213 So.2d 695 (Fla. 1968); McpPhail v. Jenkins, 382 So.2d

1329 (Fla. 1st DCA 1980); Henderson v. Ins. Co. of N.A., 347 So.2d

690 (Fla. 4th DCA 1977). To alleviate the inequities attributed to
wrongful deaths, the Legislature enacted various acts throughout
tine, including the present version of the Wongful Death Act. gee
§§ 768.16--768.27, Fla. Stat.; Stern. This court and the district

courts have upheld the validity of the acts. Martin v. United Sec.

Serv., Inc., 314 8o.2d 765 (Fla. 1977).

Li ke the wongful death acts of many other states, the Florida
Wongful Death Act creates a cause of action for deaths caused by
the wongful acts or omssions of other persons. Section 768.21
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permts the recovery of defined "damages" to the decedent's estate
and "survivors." The Act statutorily defines "survivors" for the
purpose of wongful death in section 768.18(a). The "damages" that
a "survivor" may recover depend entirely upon the relation of the
"survivor" to the decedent and the existence, or nonexistence, of
other "survivors." Not all damages are recoverable and not all the
decedent's famly are survivors. Since the creation of the current
Act in 1972, the Legislature has expanded the scope of recoverable
damages on at least three different occasions. See Chs. 81-183

85-260, 90-14, Laws of Fla.

Any rights afforded to people derive solely from the Wongful
Death Act, an act created from the discretion of the Legislature.
It may replace the Wongful Death Act with another set of rights in
its place. Simply stated, people do not have the right to bring a
wrongful death action nor do they have the right to be a statutory
"survivor" if the Legislature has not designated them a"survivor."

Instead, they have a "privilege." Wite v. Cayton, 323 So.2d 573

(Fla. 1975).
Many courts have upheld the limtations of recovery under the
Wongful Death Act to statutorily designated "survivors," even when

the result seems harsh. As an exanple, in King v. Font Corp., 612

So.2d 662 (Fla. 2d DCA 1993), the Second District recently rejected
the argunment that adult children should be entitled to recover for
their pain and suffering for their father's death. The court ruled
that the adult children's nother was a "surviving spouse" pursuant
to the Wongful Death Act even though she lived for only 10 m nutes
after the father died and both of them died in the sane accident.
Since the father left behind a "surviving spouse,” be it for a nere
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ten mnutes, the adult children could not recover damages for pain
and suffering. The Second District recognized that this result may
seem harsh, but ruled that it was a legislative function to nodify
the Wongful Death Act.

In an earlier Second District case_Capiello v. Goodnisht, 357
So.2d 225 (Fla. 2d DCA 1978), (Judge Gimes authoring), the court
addressed and upheld the validity of section 768.21(6) (a), Florida
States. There, the adult children of a decedent attacked the sta-
tute on grounds that it did not permt non-dependent adult children
to recover the decedent's m™net accunulations."” The district court
rejected that argunent on the reasoning of MWite v. dayton, 323
So.2d 573 (Fla. 1975), and restated the suprenme court's ruling that
"changes in the elenents of damage or the standards by which they
are recovered . . . is a legislative prerogative." Capiello, 357
So.2d 225 at 228; see also Bassett v. Merlin, Inc., 335 So.2d 273

(Fla. 1976) .
d. Ot her Jurisdictions
Ot her state supreme courts have deferred to their |egislatures
on this issue. Recently, the Arkansas Suprenme Court ruled that it
woul d not encroach upon the role of the legislature by interpreting
its wongful death act in a manner that could be inconsistent with

the legislative intent. Chatelain v. Kelley, 910 s.w.2d 215 (Ark.

1995). In a wongful death suit against a physician, the claimnts
alleged that their child was stillborn due to a delay in performng
an energency Caesarean section. The trial court concluded that an
unborn fetus was not a "person" for purposes of the Arkansas w ong-
ful death statute, Ark.Code.Ann § 16-62-102, and granted a sunmary
judgment in favor of the physician.
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In a case of first inpression, the Arkansas Supreme Court held
that the trial court was correct and thus affirmed. |t noted that
a majority of states that had addressed the question of whether the
death of a fetus was the death of a person had interpreted simlar
legislation to hold that the death of a fetus equated to the death
of a person. A common thread of these opinions was that the action
for wongful death was "remedial" and was interpreted |iberally to
fulfill its purposes of conpensating injured persons and deterring
harnful conduct.

The court, however, found that several mnority jurisdictions
that had concluded to the contrary. These cases held that a live
birth nust occur to support a separate and independent "existence"
fromthe nother. Oher mnority cases had considered |egislative
enactnents in other areas that treated injuries to fetuses differ-
ent frominjuries to infants. Still other courts expressed concern
over the measurenment of the recovery and the difficulty in noving
the line for recovery from live birth to viability. Also, courts
had considered the different situations of the stillborn fetus and
the child who survived birth and had to live with the injuries.

The court noted prior decisions in other contexts in which it
had ruled that a fetus was not a person. For example, Arkansas
courts were w thout power to order the admnistration of the estate
of an unborn fetus, and a fetus was not a "person" as that term was
used in the manslaughter statute. The court held that the |egisla-
ture was particularly suited to make the sort of policy decision
involved in this case. Despite its obvious ability to do so, the
| egi slature had not seen fit to expand the definition of "person"
beyond the common law limts found in the manslaughter and probate
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contexts. The court concluded by noting its reluctance to create
. an inconsistency in the laws of the state by holding that "person"
included a viable fetus for purposes of the wongful death statute
when it had reached the contrary conclusion in the crimnal |aw and

the |aw of probate.

Simlarly, other state supreme courts have rendered decisions
on the sanme rational e:

In the face of these judicial interpretations, the Le-
gislature has not been silent. In 1967, the Legislature
added non-pecuniary damages for the death of a child by
inserting the follow ng |anguage:

"and in addition thereto, where the deceased was a
mnor child at the tine of the injury which result-
ed in death, danmages not exceedi ng $5,000 may be
recovered on behalf of the parents of said deceased
mnor for the loss of confort, society and conpan-
ionship of said mnor"

. P.L.1967, ch. 369 (P.L.1969, ch. 266 raised limt to
$10,000). The terminology of this amendnent is entirely
i nconsistent wth the notion that a wongful death action
could be brought on behalf of a stillborn, viable fetus.
The deceased nust be "a mnor child at the time of the
injury which resulted in death," danages were to be re-
covered only on behalf of the parents, not heirs, and
"for the loss of confort, society and conpanionship of
said minor." Pp.L. 1967, ch. 369 (enphasis added). These
words utilized by the Legislature in 1967 influence our
interpretation of the word "person" first utilized in the
wongful death statute in 1891. It is inportant to note
that the |anguage of the 1967 anendnent was adopted 21
years after Bonbrest v. Katz, 65 F.Supp. 138 (D.D.c.
1946), 18 years after Ferkennes v. Corniea, 38 NW 2d
838 (1949), and after 11 other jurisdictions had allowed
an action to be brought on behalf of a stillborn, viable

f et us.

Mlton v. Cary Med. Center, 538 A.2d 252 (Me. 1987) (enphasis orig-

inal).

We conclude from the foregoing that when the Legisla-
ture determnes to confer legal personality on unborn
fetuses for certain limted purposes, it expresses that

. intent in specific and appropriate terns; the corollary,
of course, is that when the Legislature speaks generally
of a "person, " as in section 377, it inpliedly but plain-
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ly excludes such fetuses. We are not so naive as to
believe that the Legislature entertained any intent at
all with respect to fetuses when it first addressed the
question of recovery for wongful death in 1862 and 1872.
(CGf. Britt v. Sears (1971) supra, 150 Ind.App. 487, 277
N.E.2d 20, 24-25; Kwaterski wv. State Farm Mit., Automp-
bile Ins. Co. (1967) supra, 34 Wis.2d 14, 148 N.W.2d 107,
111.) But we may fairly infer that if at any time during
the ensuing century the Legislature had neant to include
fetuses anmong the class of victins described in section
377, it could easily have so provided by anending the
statute in either of the ways in which, as we have seen
it amended Penal Code sections 187 and 270 for the very
same purpose. W decline to pronulgate such an amendnent
our sel ves.

Justus v. Atchison, 139 Cal.Rptr. 97, 565 P.2d 122 (Cal. 1977) .

Suffice it to say, what takes place in other states depends in
| arge part on the nature of the wongful death acts, the expressed
l egislative intents, the problens that the states are encountering
and their |egislative agendas. It does not appear that there is a
state that had their legislature address this issue on two separate
occasions and decline to anmend the wongful death act to allow it
to include a claimfor negligent stillbirth. This is precisely the
case in Florida. Had this occurred in those states, the court may
have been reluctant to interpret their wongful death act.

2. public Policy Considerations

The sinplest way for Florida to create a cause of action based
upon the wongful death of a fetus is to nodify the Wongful Death
Act. Significantly, the clear majority of states have created such
rights in this manner. In so doing, the Legislature addresses all
of the public policy questions that need to be answered whenever an
action is created for wongful death. The questions are difficult
and many. Wiat is the lawif Ms. Tanner has a |legal abortion over
M. Tanner's objection? Wuat is the law if the fetus was going to

be put up for adoption? What is the law if the fetus was conceived
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illegitimately and the father had refused to provide support? The
Florida Wongful Death Act resolves the latter point in the case of
a live birth, but the common law is silent on the issue.

There are other equally difficult and inportant questions: Wo
may recover under this new common |aw wongful death action? That
is, are the damages limted to the parents or can a recovery be had
by siblings and grandparents? Wat are the danmages? That is, are
they limted to nmental anguish or are pecuniary danmages recoverable

as well? See Yordan v. Savage, 279 So0.2d 844 (Fla. 1973).  Should

there be a limt on the anount of damages? Should there be a cause
of action in all cases or just non-nedical malpractice cases. WII
the cause of action allow a woman to have an abortion, but nake her

conpensate the man for damages if he objects to the abortion? May
parents bring loss of consortiumclainms in addition to their direct
claims for mental pain and suffering? And nost inportant, if this
court recognizes a common |aw cause of action for wongful death of

a fetus, what will becone of the Florida Wongful Death Act? WII
people be permtted to sue for the wongful death of their fiances,

cousins, uncles, aunts, close friends, neighbors, and pets? These
clainms are not cognizable under the Wongful Death Act, but one can
only wonder what the developing common law will entail. Florida's
courts have avoided this quagmre and should continue to do so; the
questions are best addressed by the Legislature.

In addition to anending the Wongful Death Act the Legislature
can also anmend its current no-fault remedy with respect to nedical
mal practice suits. To help solve the problem with |awsuits against
obstetricians and gynecol ogists, the Legislature created a unique
plan called the "Florida Birth-Related Neurological Injury Compen-
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sation Plan." § 766.301-.316, Fla. Stat. (1995). Ch. 88-1, Laws
of Fla. (1988). It provides for a no-fault recovery for the death
of qualifying infants in some instances. This plan may easily be
nodified to alleviate negligent stillbirth claims. This, however,
is a legislative function. Thus, it is also one other reason why
the Legislature is in the best entity to address the issue.

The econom c inpact on Florida that would result from creating
such a right is another factor that the court mnust consider in its
decision. Qobviously, if the court rules against the defendants, it
will result in additional lawsuits and increased health care costs.
In 1980, there were 33,353 fetal deaths in the United States, which
translated into a 9.2 fetal death ratio (deaths per 1,000 births).

Wllians, Qbstetrics, p. 4 (1987) . "one half or nore of perinatal

deaths are stillbirths." Id. "In a proportion of deaths in utero,
there may be no obvious explanation." 1d. Cearly, the creation of
this claim in and of itself, my lead to |lawsuits even when there
Is little evidence of a physician's negligence.

In the United States perinatal injury usually tops the
list for large nmonetary awards in the settlement of mal-

practice claims. Most of these clains fall into one of
two categories: (1) birth injury to a child s brain, or
(2) the wongful death of a fetus or neonate. Af ter

reading the records associated with several hundred of
these clains, it seens to nme that their origin falls into
several categories. The nost frequent is the inability
of a famly to cope with a child s inpairnents. Many
mal practice actions are initiated to obtain funds to pur-
chase services for an inpaired child and to buy for pa-
rents sone time away from the responsibilities inposed by
living with a severely handi capped child. Another fre-
quent reason for malpractice clains is poor conmunication
between health system personnel and the parents of im
paired or dead children. Some of these parents have had
conflicts with nedical personnel, but nore often they are
not satisfied wth the information they have received
about the cause of a child's inpairnents or death. A
death that is sudden and unexpected is particularly Iike-
ly to generate malpractice claimns. Finally, there are
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Instances in which famlies have |ogical reasons to think
that health system personnel m smanaged obstetric or
medi cal care.

Naeye, Disorders of the Placenta, Fetus, and Neonate, p. 360-361

(1992).

3. Stare Decisis

Aside from the deference owed to the Legislature, the court is
obligated under the doctrine of stare decisis to adhere to its own
decisions. The court has consistently held that Florida recognizes
no cause of action for the wongful death of a fetus. [I|ndeed, the
court has reaffirned this holding within the past year. If it were
to now create a new cause of action for the sane danages under the
guise of the common law, it would contradict its own prior holdings
and undermne the binding precedential effect that is owed to case
law. Coming off its very recent decision in Younq, the creation of
a common |aw personal injury action in favor of M. Tanner at this
time would alnost appear to be intellectually dishonest,

This court and two district courts have ruled that parents may
not recover damages for the wongful death of a fetus. It is also
clear that a parent may not seek an indirect recovery for the death
of afetus since it is essentially a direct recovery for the death

of a fetus. Henderson wv. North, 545 So.2d 486 (Fla. 1st DCA 1989);

Abdelaziz v. AMI.S UB. of Florida, Inc., 515 So.2d 269 (Fla. 3d

DCA 1987); Styles v. Y.D. Taxi Corp., lnc., 426 So.2d 1144 (Fla. 3d

DCA 1983). These district court opinions applied Stokes to prevent
a "thinly disguised" action for the wongful death of afetus. See

Hender son; Abdelaziz: Davis v. Sinpson, 313 So.2d 796 (Fla. 1st DCA

1975) . Gven its past rulings, and the doctrine of stare decisis,

the court should follow its |ong-standing precedent and affirm
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In Styles, the claiman!.. attenpted to show that she suffered a
"permanent injury" under the Florida Mtor Vehicle No-Fault Law by
the death of a fetus. The Third District adopted the trial court's
order which, after noting that the loss of a fetus was not covered
under the Wongful Death Act, held: "If a [would-be] nother cannot
recover directly for the death of an unborn fetus, it would appear
that she should not be able to recover indirectly for such death as
a 'permanent injury’ to her absent a show ng of some objective
signs of injury resulting fromthe loss of the fetus.' Styles, 426
So.2d at 1145 (enphasis supplied). Thus, the Third District nade
a clear distinction between injuries suffered by a woul d-be nother
evidenced by "some objective signs" and an injury that consists of
nothing nmore than the death of a fetus. It follows that only the
"mot her" can sustain an "objective injury" fromthe |loss of a fetus
since only she carries it.

In Abdelaziz, the plaintiffs asserted that the nother suffered
physical injuries and enotional distress because of the stillbirth
of her eight-nonth-old fetus. They readily conceded, however, that
the nother had "sustained no physical injuries to herself" and that
their sole claimwas for nental pain and suffering arising fromthe
death of the fetus. The Third District again rejected such a claim
and st at ed:

we nust reject it because the claimfor negligent inflic-

tion of nmental distress through nedical malpractice .

., is, in essence, a claimfor the wongful death of the

fetus and the plaintiffs' nental suffering associated

therew th. Such a claimis clearly not cognizable under

the wongful death statute, and should not, we conclude,

be indirectly recoverable under a sinple negligence claim
as alleged in the second anended conplaint.
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Abdelaziz, 515 so.2d at 27% The Third District's holding is based
on the distinction between a claim for physical injuries sustained
directly by the mother and a claimarising indirectly from a death
of the fetus. The latter has been continuously rejected regardless
of the manner in which it is franed.

In _Henderson, the plaintiffs brought suit for negligence based

on a msdiagnosis resulting in physical pain, nental anguish, and
hospi tal i zati on expenses, admission tests, andunnecessary surgical
procedures. The court reversed the summary judgnent against the
plaintiffs on that claim on the ground that it contained "no claim
for any injury or damage resulting from the death of the fetus."

Henderson, 545 So.2d at 488. The plaintiffs, however, also clained

negligence resulting in the death of the fetus and "great physical,
emotional and nental pain and suffering." The summary judgnent on

these clains was affirnmed:

The trial judge correctly found that [each such clain
was a thinly disguised claim for the wongful death of
the fetus and plaintiffs' nental pain and suffering
associated therewith and granted final summary |udgnent
as Florida does not recognize a cause of actio for the
wongful death of the fetus.

Hender son 545 g0.2d at 488.

The clains made by M. Tanner in the instant case are even far
more renpbved than the clains rejected in _Henderson, Abdelaziz, and
Styles. Oiginally, his claimwas expressly nade under the Florida
Wongful Death Act. There is no disputing that his claimis still
in essence a wongful death claim Even in the cases of _Singleton
and McGeehan Vv. Parke-Davis, 573 8o.2d 376 (Fla. 2d DCA 1991), that
go beyond the holding in Henderson, Abdelaziz and Styles, there is

no suggestion that the putative father has a direct cause of action
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for the nother's living tissue. The only cause of action that has
been recognized by some Florida appellate courts from a stillbirth
is the nmother's personal injury action for the alleged |oss of "her
living tissue" to "her body." As the court stated in McGeehan v.

Par ke-Davis, a Division of Wrner-Lanbert Co., 573 So.2d 376 at 377

(Fla. 2d DCA 1991), the "loss of a fetus is a legally cognizable
bodily injury to the woman whose body suffers the loss.” In fact,

in Tanner |11, the Second District let stand the dism ssal of M.

Tanner's claim and reversed only that "portion of the trial court's
order which dismsses the complaint for failure to state a cause of

action for personal injury to the nmother." Tanner 1ll, 630 So.2d

at 1136. There is not one case that supports M. Tanner's claim
4, The Inpact Rule
As referred to above, M. Tanner does not have a direct cause
of action arising fromhis wife's stillbirth because he has not net
the threshold of injury the inmpact rule. There is no dispute that
the inpact rule prevents a father's cause of action for nental pain
and suffering resulting from the death of his living child in the

absence of a discernable bodily injury to hinself. gee Chanpion v.

Gey, 478 So.2d 17 (Fla. 1985). However, M. Tanner contends that
the inmpact rule should be abrogated by this court to allow a father
to bring an action for a stillborn fetus. Logic and commobn sense
dictate that this argunent should fail because a claim for a unborn
fetus should not be greater than a claim for a living child.

In the absence of any physical inpact, a party may not recover
for mental pain and enotional distress caused by the negligence of
anot her party. R J. v. Humana of Fla., 652 So.2d 360 (Fla. 1995);

Chanpion v. Gay 478 So.2d 17 (Fla. 1985); Dovle v. Pillsbury Co.,
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476 So.2d 1271 (Fla. 1985); Brown v. Cadillac_Motor_ Car Div., 468

So.2d 903 (Fla. 1985). To maintain a cause of action for negligent
infliction of mental distress, Florida’s impact doctrine requires
an impact that causes an "ascertainable physical injury" which then
causes the emotional distress. Without a physical injury, impact

in and of itself does not support any claim for negligent inflic-

tion of emotional distress. R.J., 652 So.2d at 363. The Fourth

District has recently stated that: "Before a plaintiff can recover
damages for emotional distress caysed PY the negligence of another,
the emotional distress suffered must flow from physical injuries
the plaintiff sustains in an impact." Reynolds v._ State Farm Auto.
[ng. Co., 611 80.2d 1294, 1295 (Fla. 4th DCA 1992).

The supreme court in R.J, recognized that one rationale behind
the impact rule is that by barring recoveries for purely emotional
distress in most circumstances, it keeps closed the flood gates for
the fictitious and speculative lawsuits. R.J., 652 So.2d at 362.
Further, without the impact requirement, defendants might be unsure
of whom they injured or where they may have injured a person, thus
paralyzing the ability to adequately defend themselves. R.J., 652
S0.2d at 363. The court also stated that compensatory damages for
mental distress are "spiritually intangible," are beyond the limits
of judicial action and should be addressed through the legislative
action rather than judicial decisions. R.J.. The court noted that
it has repeatedly upheld the impact rule gince the underlying basis
for the rule still exists and "no new reason was shown to justify
overruling" its decisions. R.J., 652 S0.2d at 363. It stated:

Without question, allowing compensation for emotional
distress in the absence of a physical injury under the

circumstances of this case would have a substantial im-
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pact on many aspects of nedical care, including the cost
of providing that care to the public. Wre we to create
such an exception, we would, of necessity, also be allow

ing a claim for enotional distress for any m sdiagnosis
made from negligent nedical testing. Ve could not limt

an exception for negligent misdiagnosis to cases speci-
fically involving the HV virus while excluding other
termnal illnesses. Moreover, it would be exceedingly
difficult to limt speculative clains for danages in lit-
i gati on under such an exception. Gven that the under-
lying policy reasons for the inpact rule still exist, we
find that no special exception is justified under the
circunstances of this case.

R.J., 652 So.2d at 363. See also Glliamv. Stuart, 291 So.2d 593

(Fla. 1974) (individual whose injuries were allegedly caused by her
physical fright suffered when an autonobile struck her house could
not recover because she had failed to show physical inpact), Brown
(driver of a defective autonmobile that struck and killed driver's
mot her could not recover for nental distress because he incurred no
physical injury), Doyle, 476 So. 2d 1271 (Fla. 1985).

A claim for negligent infliction of nmental distress consists
of the followng elenents: (1) the plaintiff nust suffer a physical
injury; (2) the plaintiff's physical injury nust be caused by the
psychological trauma; (3) the plaintiff nust be involved in some
way in the event causing the negligent injury to another; and (4)
the plaintiff nmust have a close personal relationship to the di-
rectly injured person. Zell v. Meek, 665 So. 2d 1048 (Fla. 1995).
The major elenent that nust be established is that there has been

"impact." Crane v. Loftin, 70 So. 2d 574 (Fla. 1954). The inpact

el enent provides a neans of insuring that damages are not awarded
unless there is evidence of actual trauma.

In Reynolds, the Fourth District held that a plaintiff's claim
for enotional distress she sustained when her fiance was killed in
an autonobile accident in which she too was physically injured was
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barred by the inpact rule. The court decided that the inpact rule
bars the recovery of danages for negligent infliction of enotional
distress unless the distress arises directly from physical injuries
the plaintiff sustains in an inpact. Here, the plaintiff's nental
di stress was not the result of her own physical injury, but rather
from her fiance's death. Further, the plaintiff and her fiance did
not have the required famlial relationship to overcone the inpact
rul e under Chanpi on.

In Sguros v. Biscayne Recreation Devel., 528 8o0.2d 376 (Fla.

3d DCA 1988), the plaintiff owned a notorized sailboat docked at
the defendant's marina. Wiile the plaintiff and her husband were
sl eeping, intruders boarded the boat and started the engine due to
the defendant's negligent failure to provide anple security. The
husband awakened, attenmpted to cut off the fuel line below decks,
and suffered a fatal heart attack w thout actually confronting the
i ntruders. The Third District held that the plaintiff's wongful
death action against defendant nmarina operator alleging negligence
was barred under the inpact doctrine.

Last, in Arcia v. Altagracia Corp., 264 So.2d 865 (Fla. 3d DCA

1972), the plaintiff was a tenant in the defendant's apartnent com-
plex. Wile she was in her bathroom the ceiling collapsed, nearly
striking her. Although the ceiling did not strike the plaintiff,
she allegedly suffered severe nental distress. The district court
summarily held that since there was no physical inpact and that the
defendant could be guilty of only sinple negligence in maintaining
the premses, there was no liability for enotional distress.

In the case at hand, the trial judge correctly ruled that M.
Tanner never alleged sufficient facts to avoid the inpact doctrine.
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Based upon the earlier conplaints, there can be no mstake that M.
Tanner was still attenpting to make a claim for the wongful death
of the fetus, that has been repeatedly rejected. M. Tanner failed
to allege sufficient ultimate facts denonstrating an ascertainable
personal injury and failed to allege sufficient ultimate facts that
denonstrated a connection between any purported physical injury to
hinself and the stillbirth. M Tanner's allegations are simlar to
the allegations in RJ., Which were determned to be insufficient.
The R..1. claimant alleged that he suffered "bodily injury including
hypertension, pain and suffering, nental anguish, |oss of capacity
for enjoyment of life, and the reasonable expense for nedical care
and attention." RJ.. 652 So.2d at 364. In view of the closeness
of the allegations between the instant case and the R.J. case, the
judge was correct in dismssing his claimwth prejudice. Further,
M. Tanner did not have a "relationship" with the fetus.

M. Tanner's reliance upon Kush v. lloyd, 616 So.2d 415 (Fla.
1992), is msplaced. There, the court stated that the inpact rule
shoul d not be applied to wongful birth clainms since the enotional
damages are the "'parasitic' consequence of conduct that itself is
freestanding tort." Kush, 616 So.2d at 422. The court explained
its decision was limted to wongful birth claims and even alluded
to Justice A derman's concurrence in Chanpion to make clear that
its decision was intended only to "modify to a limted extent our
previous holdings on the inpact doctrine." Kush, 616 So.2d at 423.
The Kush court reaffirmed the appropriateness of the inpact rule in
the majority of circunstances and carefully limted the Kush decis-
ion to this narrow exception. Kush should not be read in a manner
to make it the rule rather than the exception of the inpact rule.
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5. No Patient-Physician Relationship

"To prevail in a medical malpractice action, a plaintiff must
identify the standard of care owed by the physician, produce evi-
dence that the physician breached the duty to render medical care
in accordance with the requisite standard of care, and establish
that the breach proximately caused the injury alleged." Misan v.

Frank K. Kriz, Jr., MD., P.A, 531 So.2d 398 (Fla. 2d DCA 1988);

see also Gooding v. Universitv Hosp. Bildg., Inc., 445 So.2d 1015
(Fla. 1984). It is settled that there nust be a patient-physician

relationship to maintain a claim for nedical malpractice. See Hill

v . Kokosky, 463 N.W.2d 265 (Mich.App. 1990); St. John v. Pope, 901
S.W.2d 420 (Tex. 1995); dQAiver v. Brock, 342 So.2d | (Aa. 1977);

Cintron v. New York Med. Colleage Flower and Fifth Ave. Hosp., 597

N.Y.S.2d 705 (A.D. 1993). In Florida, only one exception has been
permtted for the privity elenent. Pate v. Threlkel, 661 So.2d 278
(Fla. 1995). To date, this court has not expanded Pate any further
than its limted facts and should not do so in this case.

ISSUE ||

MR, TANNER S DERI VATI VE LOSS OF CONSORTI UM CLAIM BASED ON
HS WFE' S PERSONAL | NJURY WAS TI ME BARRED.

As to the second issue on appeal, this court should decline to
address the issue since it is not certified as a question of great
public inportance and does not directly and expressly conflict wth
any decision of this court or another district court. Indeed, the

Second District followed the rulings in Wst Volusia Hosp. Auth. v.

Jones, 668 So.2d 635 (Fla. 5th DCA 1996), and Daniels v. Wiss, 385

So.2d 661 (Fla. 3d DCA 1980). Until a district court hands down a

decision to the contrary, the announced rule of law should stand.
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If the court does address the issue, it wll discover that the
rel ation back doctrine does not bring M. Tanner's derivative |oss
of consortium action within the statute of linitations. The Second
District correctly held that M. Tanner's loss of consortium claim

was barred by the statute of limtations under \West Volusia as well

as Dani el s. In Daniels, the Third District reversed a denial of a

motion for summary judgnment concerning Ms. Daniels' action for |oss
of consortium on the basis that the statute of limtations expired.
The court relied upon the rule that "an anendment to the pleadings
does not relate back to the date the original conplaint was filed

if the amendnent states a new cause of action or adds a new party."

Dani els, 385 So.2d at 663. In support of this position, the Third
District cited this court's decision in Cox v. Seaboard Coast Lline
Ry. Co., 360 So.2d 8 (Fla. 2d DCA 1978), and the First District's
holding in Doyle v. Shands Teaching Hospital and dinics, 369 So.2d
1020 (Fla. 1st DCA 1979). It held that "although a claim for |oss
of consortiumis a derivative cause of action, it nevertheless is
a separate action." Daniels, 385 So.2d at 663. In so ruling, the

Third District relied on this court's decision in Gates . Foley,

247 So0.2d 40 (Fla. 1971).

The Court then turned to the facts of the case and held that
since Ms. Daniels had not filed her conplaint seeking danages for
| oss of consortium until after the two-year statute of limtations
had run for medical malpractice clainms, the trial court erred in
denying Dr. Oper’s notion for summary judgment. Accordingly, the
court necessarily found that this issue was a question of law for
the court to resolve. It vacated Ms. Daniels' $90,000.00 verdict
for loss of consortiumclaimas to Dr. Oper.
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In the case at hand, the trial judge correctly ruled that M.
Tanner did not bring a loss of consortiumclaimuntil after the two
year statute of limtations had run for medical malpractice claimns.
Contrary to the assertions in the initial brief, it is clear that
the original and first amended conplaint did not allege a claim for
M. Tanner's alleged loss of consortium Instead, it is clear that
M. Tanner consistently asserted that the death of the fetus was a
separate and distinct claim that could be brought under the Florida
Wongful Death Act. V& vehenently object to any claim that these
| atter conplaints have nerely attenpted to clarify the danages that
M. Tanner sought in his earlier conplaints since it is clear that
his earlier conplaints, in no way, attenpted to allege a claim for
| oss of consortium Because an action for |loss of consortiumis a
separate and distinct cause of action, see Gates, it nust be plead
separately and nust be pled wthin the statute of limtations.

ISSUE [11_

MR. TANNER S CLAIM FOR NEGLI GENT STI LLBI RTH WAS BARRED BY
RES JUDICATA.

In the previous Tanner appeal, the Second District let stand
that part of the order dismssing M. Tanner's clains and reversed
only "the portion of the trial court's order which dismsses the
complaint for failure to state a cause of action for personal inju-

ry to the nother." Tanner vy, Hartog, 630 So.2d 1136 (Fla. 2d DCaA

1993), review denied, 632 So.2d 1028 (Fla. 1994) (enphasis added).

Clearly, the court rejected any claimthat M. Tanner may have had
because he does not have a direct cause of action for any personal
injury to his wwfe. The holding in this prior appeal is consistent

with the court's previous holdings. As this court held in McGeehan
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v . Parke-Davis, Division of Warner-Lambert Co 573 So.2d 376, 377

(Fla. 2d DCA 1991), "the wongfully caused |loss of a fetus is a le-
gally cognizable bodily injury to the woman whose bodv suffers the

| oss." (enphasis supplied). Plantv. Decker, 486 So.2d 37 (Fla. 2d

DCA 1986). See also Sinon v. United States, 438 F.Supp. 759 (1977)
(father of stillborn child is not entitled to recover damages under
Florida law for mental pain and suffering resulting from the death
of his wife's fetus)

M. Tanner's third anmended conplaint was rightfully dismssed

beyond the scope of the Second District's decision in Tanner 111,

which affirned the dismssal of his initial clainmns. As the judge
stated in his order dismssing the loss of consortium claim wth
prejudice, M. Tanner never asserted a loss of consortium action
prior to his loosing his appeal in this court. Thus, once he |ost
his appeal, he could not return to the trial court and amend his
conplaint to state a new and different cause of action. "After an
appeal in which the law of the case is decided on the basis of the
pleadings at that point, the plaintiff nmay not thereafter file an
amended conplaint setting forth a new and different basis for re-

[ief." 3 Fla.Jur.2d, Appellate Review § 410. As further stated:

Where an appellate court affirns a decree of a trial
court, or when such decree is nodified on appeal, either
as to questions of law or fact necessarily involved, wth
directions for further proceedings consistent wth the
opinion, the trial court has no authority to open the
case or to enter any other judgment than that directed to
be entered, unless authority to do so is expressly given
by the appellate court. The judgnment and nandate of the
appel l ate court nust be obeyed. The authority of the
trial court's judgnents depends on its jurisdiction, not

on the question as to whether its judgnents are right or
wrong.

3 Fla.Jur.2d, Appellate Review § 405.
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In a prior appeal of this case, this court affirmed the trial

court's final judgnent of dismssal wth the exception of the sta-
tute of linmitations issue and Ms. Tanner's personal injury claim
At that point, the final judgnent becanme the law of the case as to

M. Tanner and any claim that he could have asserted in the trial

court

a pri

of law which were, or should have been, adjudicated in a forner

but did not assert was forever |ost. "The |aw of the case is

nci pl e adhered to by courts to avoid reconsideration of points

appeal of the same case; its purpose is to lend stability to judi-
cial decisions, to avoid pieceneal appeals, and to bring litigation
to an end as to expeditiously as possible." Valsecchi wv. Proprie-
tors Ins. Co., 502 So.2d 1310 (Fla. 3d DCA 1987); Strazzulla v,

Hendrick, 177 So.2d 1 (Fla. 1965) , "It is not necessary that

| egal

it was in the fornmer appeal; the law of the case principle is also

point raised in the latter appeal be presented precisely as

applied where the issue could have been but was not raised."

Val secchi 502 S8o0.2d at 1311.

the Florida Suprene Court held that the trial court, after remand,

In Airvac, Inc. v. Ranger Ins. Co.

was prohibited from allowi ng amendments to pleadings in order

allow the defendant to assert a new defense, particularly when that

sane

but was rejected and never assigned as error or

first

def ense was sought to be enployed prior to the initial trial,

appeal . Airvac, 330 So.2d at 469. The court stated:

It is clear that in the initial trial Respondent sought
to anend its answer, but that anendnent was denied; that
denial could have been assigned as error in the first
appeal of this case, but it was not. On retrial, the
| ower court was bound by the Appellate Court's decision;
and, since the fraudul ent conveyance issue was neither a
matter of record upon which the appeal was decided nor
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made subject to the



was it a matter to be determned by the trial court on
remand, the trial court had no authority on remand to
permt Respondent to amend its answer to interject that
I ssue into the cause. The trial court's erroneous order

granting Respondent |eave to anend was properly renedied
by its vacating said order.

Airvac, 330 So.2d at 469. The Airvac decision has been relied upon
by the Second District and other district courts for this position.

Woton v. Wash-Bowl, Inc., 456 So.2d 967 (Fla. 2d DCA 1984); Wbod

v. Manatee Bay Corp., 386 So.2d 320 (Fla. 2d DCA 1980); Flood v.

Ware, 326 So.2d 46 (Fla. 2d DCA 1976); Mirine Mdland Bank Central
v. Cote, 384 So.2d 658 (Fla. 5th DCA 1980). Accordingly, the trial

judge had no discretion but to dismss M. Tanner's clains because
M. Tanner should not have been involved in the case at all because
of the affirmance of the final judgnent against his clains.

CONCLUSI ON

Based on their argunent, the respondents, Alberto DuBoy, MD.,
and Hartog & Duboy, P.A , respectfully request this Court to answer
the certified question in the negative, approve the decision of the

Second District Court of Appeal, and to disapprove of all decisions

to the extent that they conflict

THOMA$ M. HOELER, /SQUIRE
Florikda Bar No. 709311
SHEAR, NEWWAN, HAHN & ROSENKRANZ, P.A.
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was served to Kennan George Dandar, Esquire, Dandar & Dandar, P.A.,

Post O fice Box 24597, 1009 North O Brien Street, Tanpa, FL 33623-

4597 (Attorney for Plaintiff M. Tanner) by Qvernight Delivery; and
to Kevin C. Knowton, Esquire, and Stephen Senn, Esquire, Peterson
& Myers, P.A., Post Office Box 24628, Lakeland, FL 33802 (Attorney
for LRMC); Lee D. @unn, 1V, Esquire, @unn, Ogden & Sullivan, P.A,
100 North Tanmpa Street, Suite 2900, Post Office Box 1006, Tanpa, FL

33601- 1006 (Attorney for Amcus Curiae FDL ; on this

4th day of Novenber, 1996.

THOMAS /M. HOELER, /ESQUIRE
Florida Bar No, 709311
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Post O fice Box 2378
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and Hartog & Duboy, P.A.
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