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INTRODUCTION

The State's Answer Brief is witten in a style akin to a
horse wearing blinders. The State's only hope for an affirmance
isif this Court ignores the realities of what occurred and
sinply stays focused on the narrow path the State has chosen to
proceed. The State relies upon the testinony of the State's
advocate bel ow as conpletely disposing of the case and
exonerating the State, i.e. the witness, of violating M. Scott's
constitutional rights. The State ignores the reality that M.
Scott has contended that M. Selvig (the State's advocate bel ow
and the trial prosecutor) was not credible. The State ignores
that M. Selvig admtted that while he was wearing his hat as the
State's counsel arranged for the evidentiary hearing to reconvene
at atime that M. Scott's counsel had stated he was not
avai l abl e. Thus counsel -Selvig arranged for witness-Selvig to
not be questioned any further by M. Scott's counsel, M.

Med ai n.

The State relies upon the testinony of its own advocate
bel ow, at a proceeding that did not conply with due process, that
was not a full and fair hearing as establishing that M. Scott
suffered no prejudice fromthe | ack of due process. Surely it is
beyond question in this day and age that a proceedi ng that was
not fair cannot be relied upon to establish that there was no
harm suffered fromthe proceeding not being fair. M. Scott was

not able to present his w tnesses because of the actions of M.



Selvig (both a witness and an advocate below), M. Scott was
deprived of the presence of his counsel through the actions of

M. Selvig, M. Scott was not present for the evidentiary
heari ng because M. Selvig scheduled the hearing in an ex parte
fashion. Judge Mounts presided over the proceeding after

reveal ing that he knew information that undersigned counse

should investigate and |l earn. The proceedi ng below, fromone end
to the other made a nockery of due process, yet the State relies
upon the testinony of M. Selvig--both a wtness and an advocate

as establishing no harm The State's position nust be rejected.?

The State has filed a bar grievance agai nst undersigned
counsel and Ms. Anderson MIIls alleging that their handling of
the February 14, 1996, hearing was sancti onabl e because they
asserted they were not prepared to go forward and presented no
evi dence upon M. Scott's behalf. M. MCdain was in Mryl and
representing R ckey Roberts who was then under an active death
warrant. M. Anderson MIIls covered the hearing pursuant to a
court directive but was not prepared to go forward on behal f of
M. Scott and so stated on the record. M. Mdain has sought to
w thdraw fromthis appeal believing that the pending bar
grievance created a conflict of interest.

Despite having filed the bar grievance, Assistant Attorney
CGeneral Celia Terenzio asserts in her Summary of Argunent on
| ssue IV; "Scott was repesented by conpetent counsel at the
[ February 14th] hearing."” |If M. Scott received the assistance
of conpetent counsel at the February 14th hearing, it is unclear
why the bar grievance was fil ed.

It was undersigned counsel's understanding fromthe bar
grievance that the State accepted that the February 14th hearing
was sham and a nockery, but asserted that it was due to
under si gned counsel's conduct. Undersigned counsel's position
has al ways been that the situation was created by the actions of
W t ness-advocate M. Selvig who schedul ed the hearing on an ex
parte basis for a tinme that undersi gned counsel was not
avai |l abl e.

O course, M. Scott's point of viewis that he does not
care whose fault it is that his hearing was a sham However,
under si gned counsel is hanstrung by his own personal interest and
his own personal belief that he did absolutely everything he
coul d when presented with a choice between his two clients--Pau

(continued. . .)



ARGUMENT I

The issue that M. Scott had raised in his 3.850 upon which
the remand occurred was whether he had received an adequate
adversarial testing when excul patory evidence did not reach the
jury. The defense attorney at trial gave an affidavit saying
that the excul patory evidence had not been disclosed to him O
course to the extent that trial counsel was not diligent in

seeking it out, under this Court's decision in State v. Gunsby,

670 So. 2d 920 (Fla. 1996)("To the extent, however, that Gunsby's
counsel failed to discover this evidence, we find that this
performance was deficient under the first prong of the test for
i neffective counsel”). Undersigned counsel sought to learn the
trial prosecutor's position as to whether he provided the defense
attorney access to the excul patory access. However, the State
convinced the judge to deny all discovery depositions.

Judge Mounts recogni zed in another case that the situation

whi ch occurred here warranted special care:

"Before you begin questioning, | wish to suggest it is a
special situation in any case when an attorney, particularly one
who is an adversary, is called as a witness. | understand it to

be the | aw of our state.
"I't may have changed now but that was a procedure to be

undertaken with care, caution and sone delicacy. |If the |aw has
changed, | would |like to have you share that change with ne.
"I'f our believe that is still the law, I would |like you to

confirm our agreenent.”

Y(...continued)
Scott and Rickey Roberts. Wat argunents another counsel would
make at this juncture on behave of M. Scott undersigned counse
does not know. However, this Court previously refused to allow
under si gned counsel w thdraw due to the perceived conflict
created by the State's filing of a bar grievance.
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Young v. State, Novenber 30, 1996, p. 352-53.

Under si gned counsel advised the | ower court early on that
M. Selvig was an individual who possessed information that may
be relevant to the issues at hand. Undersigned counsel sought to
depose M. Selvig because M. Scott had no other neans of
| earning what M. Selvig would testify to. M. Scott al so sought
to disqualify M. Selvig under Rule 4-3.7 well in advance of the
evi denti ary heari ng.

First, the State argues that Rule 4-3.7 applies only when an
attorney is both an advocate and a witness for his own client.
The argunent overl ooks the fact that M. Selvig was called by M.
Scott as a hostile wi tness because the discovery deposition had
been deni ed, the judge had refused to exclude M. Selvig fromthe
courtroom and M. Selvig would be able to tailor his testinony
for the State after the testinony of the other witnesses. The
argunment overl ooks the fact that the State relies entirely upon
M. Selvig' s testinony; in fact, M. Selvig' s closing argunment
was the he, M. Selvig, was a credible witness. M. Selvig was a
both a witness and an advocate within the neaning of the rule.

The State al so argues that M. Scott's argunent fails
because M. Selvig's testinony was not prejudicial to his client,
the State. The inconsistency in the State's position seens to
escape the State's notice. The reason the testinony was not

prejudicial to the client is because the reality was that M.



Selvig was testifying for the State.? Undersigned counsel's

testinmony in Smth v. State or in Lightbourne v. State was not

prejudicial to either his client Frank Lee Smith or |an
Li ght bourne, yet the Attorney General's O fice noved to
disqualify M. Mdain

The cases cited by the State in support of its

interpretation, State ex rel. Addman v. Aulls, 408 So. 2d 587

(Fla. 5th DCA 1982), and Ray v. Stuckey, 491 So. 2d 1211 (Fl a.

1st DCA 1986), address a different situation arising under the
Code of Professional Conduct Disciplinary Rule 5-102(B)
concerning an attorney's duty to wthdraw when he anti ci pates
that he nay be a naterial witness in the sanme matter on which he
is currently working. Further, the State also cites cases that
underm ne its argunent that Rule 4-3.7 does not apply when an
attorney is a material witness for the opposing party. State v.

Chri stopher, 623 So. 2d 1228 (Fla. 3rd DCA 1993), is cited by the

State for the proposition that "disqualification of prosecutor
[is] not warranted where [the] defense fails to specifically

denonstrate prosecutor is material to defense.” Appellee's Brief

at 11-12 (enphasis in original). Cearly, this case explicitly
contradicts the State's argunment about the Rule's inapplicability

to M. Scott's claim The court in Christopher denied the notion

to disqualify based on the defendant's failure to show the

rel evance of the state attorney's testinony; the court considered

2O course, to the extent that M. Selvig's testinony
indicates that trial counsel was ineffective under State v.
GQunsby, the testinony was prejudicial to the state.
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the merits of the defendant's notion and noted that "the record
that exists in this case indicates that [the prosecutor] wll not
testify." 623 So. 2d at 1229. The court did not state that the
rule is inapplicable when a state attorney may be a materi al
witness for the defense only that the requirenents of show ng

prejudi ce had not been net. |In fact, the court in Christopher

noted the inportance of preventing situations where a prosecutor
is also a witness:

We recogni ze that the functions of a w tness
and a prosecuting attorney nust be kept
separate and distinct and that "the practice
of acting as [both] prosecutor and witness is
not to be approved and should be indulged in
only under exceptional circunstances."

Id. (quoting Shargaa v. State, 102 So. 2d 809, 813 (Fla. 1958)).

See also, Fleitman v. MPherson, 691 So. 2d 37 (Fla. 1st DCA

1997) (granting notion to disqualify one attorney fromlaw firm
representing defendants in defamation suit because attorney would
be called as witness for the plaintiff).

In the alternative, the State argues that M. Scott's notion
to disqualify is deficient because M. Selvig is not a materi al
and necessary witness and therefore a conflict does not exist.

O course, the State's entire brief is premsed upon M. Selvig's
testinony as refuting any allegation that M. Selvig, on behalf
of the State failed to disclose any excul patory evi dence.

Clearly, the State's reliance upon M. Selvig' s testinony
establishes its relevance; the testinony was material to the

i ssues at hand. However, these obvious inconsistency in the
State's position seens to escape the its own notice.
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Appel l ee's brief states that "Scott has not indicated how
Selvig's testinony established anything that m ght be deened
remotely favorable to the defense." Appellee's Brief at 12. The

State conpletely ignores this Court's ruling in State v. Gunsby

and the fact that M. Scott has always asserted that to the
extent that trial counsel was in error in his recall and that he
shoul d have | earned of the excul patory evidence his perfornance
at trial was deficient.

The determ nation that M. Selvig is a necessary wtness to
M. Scott's claimthat he did not receive an adequate adversari al
testing should be based on his role as the state attorney who
prosecuted M. Scott and who therefore has rel evant information
about the unpresented excul patory evidence at the tine of M.
Scott's trial. Mreover, it nust be renenbered that counsel for
M. Scott had not conpleted his exam nation of M. Selvig when
t he hearing was continued and then rescheduled for a |later date
when counsel was unavail able to attend.

In addition, the cases relied on by the State in support of
its argunment that M. Scott's notion to disqualify is
insufficient do not apply to this situation. The State primarily

relies on Christopher where the court held that "nere presence at

the giving of the statenment does not, w thout nore, disqualify
himfrom prosecuting the case.” 623 So. 2d at 1229. In that
case, the defendant was being charged for perjury arising froma
statenent given in the presence of the prosecuting attorney, but

the court noted that "the record is conpletely devoid of any



proffer, suggestion, or intimation as to what possible know edge,
if any, that [the prosecutor] m ght possess about which

Chri stopher could have himtestify in furtherance of

Chri stopher's defense." 623 So. 2d at 1230. The court in

Chri stopher relied on United States v. Hosford, 782 F.2d 936, 938

(11th Gr. 1986), where the court also recognized that "a
prosecutor nmust not act as both prosecutor and a w tness," but
held that "nmere first-hand know edge of facts that will be proved
at trial is not a per se bar to representation.” These cases do
not support the State's argunent where M. Selvig's invol venent
goes far beyond "nere presence” or "nere first-hand know edge."
Far from being a bystander or even a passive recipient of
rel evant information, M. Selvig was actively involved in the
ci rcunst ances that have given rise to M. Scott's Brady claim
The State al so argues that granting a disqualification in
this case would set a precedent requiring the "disqualification
of the original prosecutor in every evidentiary hearing involving
a Brady claim"® Appellee's Brief at 13. In support of its
argunment that this Court has rejected this "faulty logic" in a

related situation, the State cites State v. dausell, 474 So. 2d

1189 (Fla. 1985), a perjury case in which the defendant noved to
disqualify the entire state attorney's office because two state
attorneys would be called as witnesses for the State. That case

in inapposite for two conmpelling reasons. First, M. Scott has

3The State conveniently overl ooks the fact defense counsel
at trial is in essence disqualified fromrepresenting the client
i n postconviction by this very principle.
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not noved for the disqualification of the entire state attorney's
office, but only the disqualification of the one state attorney
who is a material witness to his claim Second, in dausell, the
state attorney wi tnesses called by the defense were not playing
the dual role of attorney/w tness because they were not in fact
involved in the perjury prosecution of M. Causell; therefore,
their only role in the trial would be as wi tnesses. That case
has no rel evance here where M. Selvig persists in prosecuting
M. Scott's case despite his role as a material w tness.

Despite the State's scheduling of the continuation of the
evidentiary hearing on the one day that M. Md ain was
unavail able, the State alleges that by filing a notion to
disqualify, "Scott was attenpting to gain a tactical advantage by
depriving the state of the nost qualified attorney to prosecute
this case.” Appellee's Brief at 13. According to the State's
standards, the presence of "the nost qualified attorney” is
necessary only to the State, while M. Scott shoul d take whatever
attorney is available without regard to that attorney's
famliarity with his case or conpetence to represent him The
State's disregard of M. Scott's right to the effective
assi stance of post-conviction counsel and to a full and fair
hearing is also revealed in its suggestion that M. Scott is not
entitled to relief because he is to blanme for the conflict
created by M. Selvig's dual role:

The fact that M. Selvig was an active
participant at the evidentiary hearing as the

| ead prosecutor for the state and that he was
called as a witness by the defense was a

9



situation created solely by M. Scott. He

cannot now conplain that the evidentiary

hearing was unfair because M. Selvig played

a "dual" role.
Appel l ee's Brief at 15 (enphasis in original).* To penalize a
l[itigant for calling a material wtness would essentially deny
his right to a full and fair hearing and preclude his ability to
prove the clains that entitle himto relief. M. Scott called
M. Selvig as a witness in order to prove his Brady claim not to
create the basis for his disqualification notion as the State
al | eges.

M. Selvigis a material witness to the substance of M.

Scott's no adversarial testing claimon which this Court felt
that an evidentiary hearing was required, and he should therefore

be disqualified fromfurther involvenent in this case.

ARGUMENT II

The State argues that Judge Munts properly denied M.
Scott's notions to disqualify himbecause they are legally
insufficient. However, the cases cited by the State do not
support its argunent that Judge Mounts' ex parte comrunication
with the State Attorney's Ofice and his famliarity with a key
witness in M. Scott's case are insufficient to require

di squalification

“l nexplicably, the State cites Allen v. State, 662 So. 2d
323, 328 (Fla. 1995), for the proposition that this Court denies
"appel l ate review of prosecutor's comments where defense counsel
enphasi zed sane information to jury as part of defense strategy,”
but fails to explain how this supports its argunent that M.
Scott is not entitled to relief because he "created" the conflict
at the evidentiary hearing.

10



M. Scott first sought the disqualification of Judge Mounts
based on his famliarity with and prejudi ce agai nst Dexter
Coffin, a witness whom M. Scott planned to call pursuant to this
Court's order remanding this case for an evidentiary hearing.

The State argues that this famliarity with M. Coffin and his
role as an informant, which includes the receipt by Judge Munts
of correspondence from M. Coffin, "do[es] not set forth a well-
grounded fear that the judge possessed any personal bias or

prej udi ce agai nst appellant.” Appellee's Brief at 19. In
support of this argunent, the State cites four cases denying
nmotions to disqualify based on the fact that the judge presided
over either a co-defendant's trial or prior trials of the
defendant. None of these cases addresses the situation where the
judge is privy to nonrecord information that could influence his
eval uation of a witness's credibility.

Judge Mounts presided over M. Coffin's trial at the sane
time that M. Kondian, M. Scott's co-defendant, made the
incrimnating statenents to M. Coffin that are the subject of
this Court's order remanding for an evidentiary hearing. Because
Judge Mounts received correspondence fromboth M. Coffin and
from Captain Donnelly, who used M. Coffin to obtain information
against M. Kondian, it is possible that Judge Munts knew of M.
Kondi an's statenents to M. Coffin. The cases cited by the State
are irrelevant in this situation because the basis for M.
Scott's notion to disqualify is not solely the fact that Judge

Mounts presided over M. Coffin's trial. He had further contact

11



wi th and know edge of this wtness specifically in regard to M.
Coffin's role as an informant against M. Kondian. |In addition,
the information provided to counsel for M. Scott by M. Roth,
who represented M. Coffin in 1978 and 1979, which hinted at
anot her possi bl e connecti on between Judge Mounts and M. Coffin,
could provide further support for M. Scott's notion to
di squalify. Judge Mounts inproperly denied a recess to all ow
counsel to pursue this area of inquiry further.?®

The State also argues that M. Scott's notions to disqualify
Judge Mounts based on his ex parte comuni cations with the State
Attorney's Ofice are legally insufficient. The State argues
that ex parte communi cation on scheduling matters is perm ssible
and denies that any ex parte communi cation regarding the State's
proposed order denying the notion to disqualify ever occurred.
In support of its first argunent, the State cites Barw ck v.

State, 660 So. 2d 685 (Fla. 1995), and Rose v. State, 601 So. 2d

1181 (Fla. 1992). In Barwi ck, this Court found that
communi cation fromthe State Attorney's Ofice to the judge
requesting a hearing was not prohibited, and in Rose, this Court

stated that the rule against ex parte communi cati on "woul d not

The State relegates a discussion of Rogers v. State, 630

So. 2d 517 (Fla 1993), to a footnote. 1In that footnote, the
State fails to explain how the clear and unanbi guous | anguage in
Rogers ("Were a party discovers md-trial or md-hearing that a
nmotion for disqualification is required, he or she may request a
brief recess--which nust be granted--in order to prepare the
appropriate docunents.")can be ignored. Judge Munts denied the
request continuance. The State only response is that it was
deni ed wi t hout prejudice.

12



include strictly admnistrative matters not dealing in any way
with the nerits of the case.”

The issue in this case is nore serious than whether the
State contacted Judge Mounts on a purely adm nistrative matter
Fol |l owi ng the January 23rd hearing, the State Attorney's Ofice
intentionally schedul ed the continuation of the hearing on a date
when counsel for M. Scott specifically stated that he was
unavail able. The State Attorney's Ofice contacted Judge Munts
to schedul e the hearing w thout contacting M. MO ain, despite
Judge Mounts' explicit instruction at the January 23rd hearing
that the State should consult with M. Scott's counsel regarding
possi bl e hearing dates. After the hearing was schedul ed for the
one day that M. McClain infornmed the court and the State that he
could not attend, Judge Mounts refused to grant counsel's notion
for a continuance.

In addition, Judge Mounts again engaged in ex parte
communi cation with the State follow ng the February 14th hearing.
On April 29, 1996, the State submtted a proposed order although
there is no request on the record for proposed orders. The
State's proposed order was not received by counsel for M. Scott
until May 2, 1996, one day after it was signed by Judge Munts.
The State argues that there was no ex parte conmmunication
regarding this order and that the State Attorney's Ofice
subm tted the proposed order on its own initiative because Judge
Mounts had violated Florida law by ruling on M. Scott's notion

to vacate without first addressing the notion to disqualify.
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| nexplicably, the State cites Hardwick v. State, 648 So. 2d 100

(Fla. 1994), in support of its argunment that the ex parte
communi cation that occurred in this case was perm ssi bl e.
Al though this Court in Hardw ck affirned the denial of the notion
to disqualify, the discussion of the particular facts indicates
that M. Scott's case is nore like Rose in which the ex parte
communi cation was inpermssible. In that case, as in this one,
the trial court adopted the State's proposed order denying relief
W t hout providing the defense notice of receipt of the proposed
order or an opportunity to review and object to its contents.
This Court in Rose al so recogni zed that even ex parte
comruni cation regarding a proposed order is prohibited by the
rul e:

The judicial practice of requesting one party

to prepare a proposed order for consideration

is a practice born of the limtations of

time. Normally, any such request is nmade in

the presence of both parties or by a witten

communi cation to both parties. W are not

m ndful that in the past, on sonme occasions,

judges, on an ex parte basis, called only one

party to direct that party to prepare an

order for the judge's signature. The

judiciary, however, has cone to realize that

such a practice is fraught with danger and

gi ves the appearance of inpropriety.
601 So. 2d at 1183.

The State tries to argue that this case is nore |ike Barw ck
than Rose. However, in Barwi ck, the State requested the
opportunity to respond to the defense request for a psychiatrist
and this Court found the facts insufficient to justify an

i nference of ex parte communi cation. Notably, in Barw ck the
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State requested an opportunity to be heard on a pendi ng notion,
while in M. Scott's case and in Rose, the defense was deprived
an opportunity to respond after the State engaged in ex parte
communi cation with the judge. In Barwick, this Court cited In re
Mller, 644 So. 2d 75 (Fla. 1994), in which this Court explained
t he purpose of the prohibition against ex parte conmuni cati on:
"no party should be allowed the advantage of presenting matters
to or having matters decided by the judge w thout notice to al
other interested parties.” 1d. at 78. In M. Scott's case, the
State gai ned the advantage of scheduling a hearing when counsel
for M. Scott could not attend. Although the State may argue
that its conmunication with Judge Mounts concerned nerely a
scheduling matter, it resulted in the denial of M. Scott's right
to the effective assistance of counsel and to a full and fair
heari ng.

This Court in Rose reiterated that the purpose of the
prohi bition agai nst ex parte conmunication is not only to prevent
prejudice to one party but also to guard agai nst the appearance
of inpropriety: "W are not concerned wth whether an ex parte
communi cation actually prejudices one party at the expense of the
other. The nost insidious result of ex parte comunications is
their effect on the appearance of the inpartiality of the
tribunal. The inpartiality of the trial judge nust be beyond
question.” 601 So. 2d at 1183. After his repeated ex parte
communi cations with the State, Judge Mouunts' inpartiality clearly

is not "beyond question” and he should be disqualified.
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ARGUMENT IIT

The State argues that Judge Mounts did not abuse his
di scretion when he denied M. Scott's notion for a continuance
when his attorney could not be present at the hearing that was
schedul ed for the only day that counsel infornmed the court and
the State that he was unavailable. The State argues both that
Ms. Anderson was conpetent to act as counsel to M. Scott at the
evidentiary hearing and that M. McCain "made a willful decision
not to attend the evidentiary hearing." Appellee's Brief at 37.
The State's suggestion that M. MCdain and Ms. Anderson "shoul d
have been intimately famliar wwth this claimand relatively
prepared to present evidence on it," Appellee's Brief at 26,
ignores that M. McClain was both famliar with the pending
clainms and prepared to present evidence but that the hearing was
conduct ed when he was unavailable. 1In regard to Ms. Anderson,
the State has repeatedly ignored counsel's argunent regardi ng her
i nconpetence to proceed on her own as M. Scott's counsel w thout
citing any evidence in support of its contention that M.
Anderson could render the effective assistance of counsel.
Finally, both the casel aw regardi ng post-conviction
representation and the Rul es of Professional Responsibility would
require an attorney in a capital case to be nore than "relatively
prepared” to conduct an evidentiary hearing on conplex issues
such as those involved in this case.

Al t hough Ms. Anderson had been involved in M. Scott's case

prior to the hearing, she was not qualified to conduct the
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evidentiary hearing in M. MCdain's absence. The State's

all egation that because Ms. Anderson had filed pl eadi ngs, argued
notions, taken a deposition, and attended the first evidentiary
hearing in M. MO ain's presence, she is therefore conpetent to
proceed unassisted at the evidentiary hearing i s unsupport ed.

The State ignores that Ms. Anderson attended her first
evidentiary hearing on January 1, 1996, and that she was present
as a third chair and did not participate beyond observing and
assisting | ead counsel. The State has ignored counsel's argunent
that Ms. Anderson was inconpetent, both in her experience and her
|ack of famliarity with M. Scott's case, to render the
effective assistance of counsel to which he is entitled. See

Spaziano v. State, 660 So. 2d 1363, 1370 (Fla. 1995); Spalding v.

Dugger, 526 So. 2d 71 (Fla. 1988). The State accuses M.
Anderson of "refus[ing] to participate," Appellee's Brief at 35,
but cites no evidence in support of its allegation that her
behavi or was anything other than ethical conduct required by the
Rul es of Professional Conduct.

The State makes sim |l ar accusations against M. Md ain,
i nplying that he m srepresented his responsibilities in other
cases and lied to the court about his schedule. M. Mdain
infornmed the court that he had a schedul ed hearing in Maryland on
the Rickey Roberts case. Because a warrant had been signed on
that case, M. McCain told the court that he intended to attenpt
to transformthe scheduled hearing into a full-blown evidentiary

hearing and that he had to be prepared to present witnesses in
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the event that the Maryland court granted his request. The State
m srepresents M. MC ain's statenents about his "all eged
scheduling conflict" when it states that "the hearing schedul ed
for February 16 in Maryland did not possess the inportance M.
McC ain attached to it." Appellee's Brief at 35-6. The State
inplies that M. M ain knew in January that the hearing in
Maryl and woul d not be a full evidentiary hearing when M. MO ain
specifically told the court of his intention to request a ful
evidentiary hearing in that case because of the inpending
warrant.® M. MCdain did not tell the court or the State that

t he Roberts hearing was already scheduled to be a ful

evidentiary hearing, and the State's allegation that M. MC ain
m srepresented his schedule is unjustified. And the State

conpl etely overl ooks the fact that because of his work in

Maryl and on February 14th and 15th he was in a positionto file a
| engt hy federal habeas petition in Baltinore, Maryland, on

Sat urday, February 17th, and was prepared to go forward with an
evidentiary hearing in federal court which only did not occurred

because this Court stayed M. Roberts' execution.

The State al so argues that Ms. Corey, who was al so assigned
to M. Roberts' case, could have handl ed the hearing on her own
or that M. M ain could have attended M. Scott's hearing on
February 15th and still be able to attend M. Roberts' hearing on
February 16th in Maryland. Appellee's Brief at 37. The State
ignores that Ms. Corey was inconpetent to represent M. Roberts
on her own and that M. MC ain was unavail abl e on February 15th
because of the need to prepare for M. Roberts' hearing in the
event that the Maryland court granted his request to conduct a
full evidentiary hearing because of the inpending warrant.
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The State describes M. McCain's "willful decision not to
attend the evidentiary hearing” and Ms. Anderson's "sel f-inposed
claimof ineffectiveness"” as "contenptuous behavior," Appellee's
Brief at 37-8, and inplies that counsel for M. Scott requested a
continuance for illegitimte reasons. To the contrary, counsel
for M. Scott requested a continuance only to protect his right
to the effective assistance of counsel that would be denied if
the hearing occurred without the presence of his attorney. Judge
Mount s abused his discretion in denying this notion. The State
cites several cases regarding a judge's discretion in denying a
notion for continuance;’ however, these cases do not support the

State's argunent in this case. In Landry v. State, 562 So. 2d

843 (Fla. 4th DCA 1990), cited for the proposition that the
"trial court has discretion to refuse request for continuance
froma defendant whose bad faith and dil atory behavi or has been
establ i shed,” the court remanded for retrial because the

def endant was prejudiced by his |lack of counsel in a DU case and

the trial was a mscarriage of justice. |In Carter v. State, 469

So. 2d 775 (Fla. 1st DCA 1984), the court held that the trial
court had not abused its discretion because counsel's know edge
of the case belied his claimof unpreparedness. However, the
court noted that the denial of a continuance would constitute an

abuse of discretion if it infringed the defendant's right to the

' course, the State's position conpletely overlooks the
fact that the situation was entirely a creation of M. Selvig,
both a witness and an advocate below. M. Selvig set the
evidentiary hearing on an ex parte basis for a day that
under si gned counsel had indicated he was not avail abl e.
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ef fecti ve assi stance of counsel. See also, Kinbrough v. State,

352 So. 2d 925, 927 (Fla. 1st DCA 1977) (finding abuse of
di scretion in denial of notion for continuance when it resulted
in representation at trial by an attorney unfamliar with the

case). In R chardson v. State, 604 So. 2d 1107 (Fla. 1992), also

cited by the State, the court held that an erroneous denial of a
nmotion for continuance was harnl ess error because the evidence
precl uded by the denial would not have changed the outcone given
t he overwhel m ng evidence of guilt. That case has no bearing
here where the issue is not only the denial of the effective
assi stance of counsel, but a conplete denial of any
representation. There can be no question but that the outcone of
t he hearing woul d have been different had M. Scott been
represented by conpetent counsel.

Finally, the State argues that M. Scott suffered no
prejudi ce from Judge Mounts' denial of his notion for a
conti nuance because he did not prove the elenents of his claim
This argunment fails because the court's denial of the notion for
a continuance deprived M. Scott of a full and fair hearing and
the effective assistance of counsel; therefore, it was the
situation caused by the court's denial that prevented M. Scott
fromproving the elenents of his claim M. Selvig was M.
Scott's first witness and counsel was unable to finish
guestioni ng hi m because the hearing was schedul ed for the only
day on which counsel was unavailable. M. Scott's other

W t nesses and evi dence were not presented to the circuit court,
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and therefore the State cannot argue that M. Scott did not prove
the elenments of a Brady claim This Court nust order a new
hearing so that counsel for M. Scott can present the evidence

t hat woul d support his claimfor relief.

ARGUMENT IV

The State argues that counsel for M. Scott is responsible
for his absence fromthe February 14th hearing and, in the
alternative, that M. Scott's presence was not necessary and that
he was not prejudiced by his absence. However, Judge Mounts in

the case of Young v. State took a different position than was

t aken here:

"Now, as sort of a pure |legal argunent, you
undertook to acquire the presence of your
client for this hearing and on a personal
private |level, whenever | have ny own choice
as judge, | want the defendant present in
court.

"I like that better than the defendant not
bei ng present, but | think we need to address
the | egal question of whether he has the
right to be present and | realize you said a
coupl e of questions, Huff doesn't say he has
the right to be present, | don't believe
you're going to argue ne, but you cited cases
that you think support the position that he
does.

"So if the State wants to argue that, then
want you all to proceed on it, but if the
State sort of agrees with ne, that they just
soon have the defendant here, | nean it's
fine wwth ne, that's ny personal preference.

| Iike defendants to be present, but that's a
little sort of a side issue, but

nevert hel ess, one of sone significance it
seenms to nme."

State v. Young, Novenber 12, 1996, p. 489-90.

The State accuses counsel of "deliberately [choosing] not to
secure Scott's presence at the hearing in a blatant attenpt to

21



circunvent the trial court's denial of his notion to continue."
Appel lee's Brief at 50. The State al so argues that his presence
was unnecessary because he was represented by counsel and had no
personal know edge regarding the clainms that were the subject of
the hearing. The State admts that if a defendant has personal
know edge relevant to the issues being litigated or is not
represented by counsel, his presence is necessary; however, the
State fails to recogni ze that both conditions apply in M.
Scott's case. M. Scott was only nomnally represented by
counsel because Ms. Anderson, the only attorney present on his
behal f, was inconpetent to defend M. Scott's interests. See

Clark v. State, 491 So. 2d 545 (Fla. 1986). Due to M.

Anderson's inability to proceed with the hearing, her presence
did not constitute representation.

In addition, M. Scott has personal know edge relevant to
the issues on which this Court ordered the hearing. The State's
argunent that M. Scott's presence was unnecessary ignores the
casel aw establishing that a defendant nust be present at hearings
when i neffective assistance of counsel clainms are presented. The
State seens to admt that the facts giving rise to M. Scott's
Brady claimnmay in the alternative support an ineffective
assi stance of counsel claimwhen it insists that the excul patory

informati on was "either known or could have been known to the

defense . . . the defense could have or should have been aware of
the information irrespective of whether the defense was actually

aware of the information." Appellee's Brief at 52 (enphasis in
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original). See State v. @unsby. Counsel for M. Scott wanted to

present the testinony of George Barrs, M. Scott's trial
attorney. M. Barrs' testinony would either contradict that of
M. Selvig, creating a disputed issue to be settled by the
circuit court, or his testinony would reveal that he rendered
ineffective assistance if M. Selvig did disclose excul patory
evidence and he failed to use it in defending M. Scott.

Contrary to the State's contention that M. Scott has no personal
know edge regarding the Brady claim the issues to be determ ned
at the hearing pertained to excul patory evidence that was not
presented to his jury, possibly due to the ineffectiveness of his
trial attorney. M. Scott's presence was necessary to assist in
hi s defense and he was prejudiced by his absence.

ARGUMENT V

The State argues that Judge Mounts properly denied the
nmotion to take the depositions of Dexter Coffin and Robert Di xon
because counsel nmade an insufficient show ng of their
unavailability. However, the State m srepresents the |aw when it
argues that "[p]rior to perpetuating the testinony of a wtness,
the noving party nust denonstrate that the witness is
unavail able." Appellee's Brief at 56. This argunent relies on
Rule 3.190(j)(6), Florida Rules of Crimnal Procedure, which
determ nes whet her a deposition may be admtted in lieu of live
testinmony: "No deposition shall be used or read into evidence
when the attendance of the witness can be procured.” The State

also relies on Pope v. State, 441 So. 2d 1073 (Fla. 1983), in
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which this Court interpreted the requirenents of that section and
indicated that it requires "nore than a perfunctory attenpt to

contact a w tness whose testinony has been perpetuated” and that

"the party offering the testinobny nust show it has exerci sed due

diligence in its search.” 441 So. 2d at 1076 (enphasis added).
Clearly, that section of the Rule and this Court's decision in
Pope address the adm ssion of testinony that has already been
perpetuated in a deposition. Therefore, the State's reliance on
this section of Rule 3.190(j) is msplaced; the issue before the
circuit court was whether counsel for M. Scott could take the
depositions of the w tnesses, not whether counsel could offer the
deposition testinony as evidence. Cbviously, the Rule envisions
the deposition may be the only way to prove the w tnesses
unavailablity. The refusal to permt the depositions denied M.
Scott the ability to present the evidence proving the w tnesses
unavail ability.

Rul e 3.190(j) provides that either party may apply for an
order to take depositions to perpetuate testinony. The Rule
requires that the noving party denonstrate that "a prospective
W t ness resides beyond the jurisdiction of the court or may be
unable to attend or be prevented fromattending a trial or
hearing, that the witness's testinony is material, and that it is
necessary to take the deposition to prevent a failure of

justice." (enphasis added). The Rule does not require the noving
party to show that the witness is unavailable to appear in court

at the time the request to take the deposition is made; rather,
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the Rule expressly states that a party can take a deposition if
the witness "resides beyond the jurisdiction of the court.™
Contrary to the State's argunent regarding counsel's failure to
denonstrate the unavailability of its prospective w tnesses, the
Rul e i mposes no such requirenent.?

Because the State's Answer Brief does not address the issue
that was before the circuit court, the cases cited therein do not
provi de any gui dance for this Court in reviewing the issues on

appeal. However, MMIllon v. State, 552 So. 2d 1183 (Fla. 4th

DCA 1989), a case cited by the State for the proposition that
"prosecutor's statenent that w tness was unavail able to trave

was insufficient to justify use of deposition," Appellee' s Brief
at 57, indicates that different standards apply when the noving
party requests an order to take a deposition and when the party

| ater offers the deposition in lieu of live testinony. This case
confirnms that the party nust denonstrate the witness's
unavailability only in the latter situation. In MMIllon, the
State took the victims deposition to perpetuate her testinony

and then attenpted to offer it at trial. On appeal, the State

8However, even if M. Scott were required to show the
unavail ability of his wtnesses, the rel evant casel aw establi shes
t hat he woul d succeed because wi tnesses who are incarcerated in

ot her states are considered unavailable. In Henry v. State, 649
So. 2d 1366 (Fla. 1994), the defendant chall enged the adm ssion
at the penalty phase of testinony froman earlier trial. This

Court held that the testinony was adm ssi bl e under the forner
testinmony exception to the hearsay rul e because the w tness was
"unavai l abl e and incarcerated in another state." |d. at 1368.
At the tinme the request was nmade in this case, M. Coffin was
incarcerated in Virginia, and M. D xon was on parole in
California and unable to |l eave the state. PC- R 1999-2001.
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argued that the defendant had wai ved any objections to the
adm ssion of the deposition because he had consented to the
taking of it. The court noted that the requirenents for taking a
deposition and offering it at trial are different and that "the
mere taking of a deposition to perpetuate testinmony does not ipso
facto qualify it for adm ssion at a subsequent trial or hearing
unl ess wai ved by the opposing party."” 552 So. 2d at 1184. 1In
that case, the prosecutor's statenent about the wi tness's
unavail ability was insufficient because he had not recently
spoken to her doctors to determne her ability to travel to the
trial. The same show ng was not required when the State
requested an order directing that the deposition be taken.

If the Rule's requirenents are net, the court has no
di scretion to deny the notion. The Rule specifically states that
"[t]he court shall order a comm ssion to be issued to take the

deposition of the witnesses to be used in the trial." (enphasis
added). Counsel for M. Scott made the prelimnary show ng
necessary to obtain an order allow ng the depositions of M.
Coffin and M. D xon. Judge Mounts abused his discretion in
denyi ng the noti on.

ARGUMENT VI

The State argues that Judge Munts properly precluded M.
Scott from presenting testinony relevant to provi ng whet her the
picture of the bloody circle was material. The State argued that
such testinony was unnecessary because M. Scott could not neet

anot her requirenment of Brady -- that the evidence was unavail abl e
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to trial counsel. At the hearing, the State essentially urged
Judge Mounts to determne the adm ssibility and rel evance of M.
Scott's wi tnesses based on conjecture by M. Selvig, who was
acting as both prosecutor and wi tness, regarding their testinony.
M. Selvig argued that his testinony that the picture had been
di scl osed was a sufficient basis onits own for Judge Munts to
exclude the testinmony of M. Scott's witnesses. Contrary to the
State's assertion inits Mdtion to Preclude Testinony of
Wtnesses, M. Selvig' s testinony al one does not constitute an
"I ndi sputabl e" record that the picture was disclosed to M.
Scott's trial attorneys. Because M. Selvig is a materi al
witness to M. Scott's Brady claimwho has an interest in the
outcone of the hearing, his assertion about the irrel evance of
M. Scott's wtnesses is clearly in his owm self interest.

In addition, the State continues to ignore M. Scott's
argunent that if his trial attorney knew of and failed to
understand the significance of the picture of the bloody circle,
then he was deprived of the effective assistance of counsel. In

Smth v. Wainwight, 741 F.2d 1248, 1252 (11th GCr. 1984), the

El eventh Circuit Court of Appeals recognized the

"interrel ationship" of Brady and ineffective assistance of
counsel clains. The court in that case ordered a hearing that it
not ed woul d concern both issues because the petitioner could not
determne until after a hearing whether the evidence in question
was wWithheld fromhis trial attorney or whether the attorney had

but failed to use the evidence. Cearly, the questions
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surrounding the picture of the bloody circle are not as sinple as
M. Selvig represented to the circuit court.

The State also ignores that the testinony of M. Scott's
proposed witnesses, Dr. Cuevas and Dr. Nute, is relevant to other
i ssues on which this Court ordered a hearing. M. Selvig urged
the court to exclude their testinony because of his assertions
regarding the picture of the bloody circle; he did not address
the rel evance their testinony would have for the other issues
i nvol ved in the hearing.

Finally, if the record conclusively proves that a
constitutional violation had not occurred, as the State asserts,
this Court would not have remanded for a hearing on the claim
i ncluding the withholding of the bloody circle picture. Cearly,
the State wanted Judge Mounts to nmake his decision on the basis
of M. Selvig's testinony alone w thout benefit of M. Scott's
W tnesses. As a result, Judge Muunts' finding is unreliable
because it is based on only one side of the evidence. M.
Scott's due process right to a full and fair hearing was

viol ated. See Johnson v. Singletary, 647 So. 2d 106 (Fla. 1994).
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