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STATEMENT OF THE CASE

The State does not accept the argunentative, inconplete, and
i naccurate "Statenment of the Case" found at pages 1-4 of Porter's
brief. The State relies on the followi ng Statenent of the Case.

On or about February 27, 1995, Porter filed an "Anended Moti on
to Vacat e Judgnents of Conviction and Sentence with Speci al Request
for Leave to Anend." (R1-182). The State answered that notion on
May 18, 1995. (R274-307). Leave was granted to engage i n di scovery,
and, on May 22, 1995, a Huff hearing was conducted. (SR94). On
July 12, 1995, the trial court entered its order denying relief on
all but two of Porter's clains for relief. (R323 et seq). A two-
day evidentiary hearing was conducted, beginning on January 4,
1996.

Foll owi ng the conclusion of that hearing, the trial court
consi dered various |egal nenoranda (R1137-91), and, on My 15,
1998, issued its order denying relief. (R1203 et seq). Port er
filed a nmotion for reconsideration (R1407), which was denied on
June 10, 1996. (R1412). Noti ce of appeal was given on July 15,
1996. (R1422). The record on appeal was suppl enented, and, on
August 28, 1998, Porter filed his Initial Brief

STATEMENT OF THE FACTS

Porter's brief does not include a "Statenent of the Facts" as

required by the Florida Rules of Appellate Procedure. The State

relies on the follow ng Statenent of the Facts.
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On direct appeal fromhis convictions and sentences of death,
this Court summari zed the facts of Porter's case as foll ows:

Porter elected to represent hinself, with the assistance
of standby counsel, when he went on trial in Novenber
1987 on two counts of first-degree nmurder and one count
each of arned burglary and aggravat ed assault. The facts
adduced at trial are as follows.

In 1985 in Mel bourne, Florida, Porter becane the live-in
| over of the first victim Evelyn Wllianms ("WIIlians").
Their relationship was storny al nost fromthe begi nni ng,
aggravated by hostility between Porter and WIIlians'
children, especially WIlians' daughter, Anber. Several
viol ent incidents occurred during the course of Porter's
relationshipwith Wllians. In July 1986, Porter damaged
Wllians' car while she was at work, and later he
t el ephoned and threatened to kill WIIlianms and Anber
Porter left town shortly thereafter and was not seen
again in town until early October 1986. Before Porter
returned to Mel bourne, Wllians had entered a
relationship with the second victim Wlter Burrows.

Wen Porter returned to town, he contacted WIIians'
not her, Lora Mae Meyer. He told her that he wanted to
see WIllians, and that he had a gift for her. Meyer told
Porter that her daughter did not wish to see hi manynore,
and that WIIlianms wanted nothing fromhim Nevert hel ess,
Porter persi sted. During each of the two days
i mredi ately precedi ng the nmurder, Porter was seen driving
past WIllianms' house.

A few days before the nurder, Porter had a conversation
with a friend, Nancy Sherwood, who testified that Porter
told her, "you'll read it in the paper." She offered no
expl anation for Porter's remark. Porter went to the hone
of another friend, Dennis Gardner, and asked to borrow a
gun. Gardner declined, but the gun subsequently vani shed
from Gardner's hone.

On Cctober 8, 1996, Porter visited WIlianms, who then
called the police because she was afraid of him That
evening, Porter went to two cocktail |ounges. He spent
the night with a friend, Lawence Jury, who said that
Porter was quite drunk by 11 p.m

At 5:30 a.m the next norning, Anber awoke to the sound



of gunshots. She ran down the hallway and saw Porter
standi ng over her nother's body. Anber testified that
Porter came toward her, pointed a gun at her head and
said, "boom boom you're going to die." Burrows then
cane into the room struggled with Porter, and forced him
outside. Anber tel ephoned for energency assistance.

WIllianms' son, John, who lived next door, testified that
he heard gunshot blasts at about 5:30 a.m He ran
out si de and saw Burrows |ying facedown in the front | awn.
Both WIllians and Burrows were dead by the tine police
arrived at the scene.

On Decenber 5, 1987, as the prosecution was nearly
finished presenting its case-in-chief, Porter told the
judge that he wanted to plead guilty to the nurder
charges and no contest to the other charges. Wen the
j udge sought the factual basis of the pleas fromPorter,
Porter denied killing WIIlians, although said he nmay have
killed Burrows. The judge refused to accept the pleas on
that basis. Porter consulted with his standby counse

and then said he would plead guilty to all four charges,
but that he did not want to provide a factual basis for
the pleas. The trial court conducted an extensive
inquiry into the voluntariness of the pleas, and the
prosecutor presented the factual basis in support of
guilt. Porter admtted his guilt and said he changed his
pl eas "[b] ecause | want to get it over wiwth." The trial
court accepted the guilty pleas to all four counts.

That night, when Porter returned to his jail cell, he
attenpted to commt suicide by twice hurling hinself to
the concrete floor froma fourteen-foot catwal k. Porter
broke his leg but suffered no other serious injuries.
The physi ci ans who exam ned Porter concl uded t here was no
reason to believe that Porter was nentally inconpetent.

On January 4, 1988, Porter filed a notion to withdraw his
pl eas of guilty. In a hearing on the notion, Porter
testified that the night before he pleaded guilty, he
| earned through an inmate and a guard that two other
guards had said that sonething bad would happen to
Porter's el even-year-old sonif Porter continuedto stand
trial. Porter contended that this notivated his suicide
attenpt. However, Porter refused to reveal the nanes of
those who infornmed himof the threat. The trial court
denied Porter's notion to withdraw his pleas.



On January 21, 1988, the trial jury returned to hear
evidence in the penalty phase, during which Porter was
represented by counsel. The jury recommended death on
both nurder counts. The trial court inposed a death
sentence for the murder of WIIlianms, but inposed a
sentence of life inprisonnment for the murder of Burrows,
finding that the aggravating factors in the latter
instance were nerely "technical." (FN2) The trial court
al so sentenced Porter tolife for armed burglary and five
years for aggravated assault.

Porter raises six issues on appeal. (FN3)

FN2. As to both counts of nurder, the trial
court found aggravating circunstances that:
(1) the defendant was previously convicted of
anot her capital felony or a felony involving
the use or threat of violence to that person
(these two nmurders and the acconpanying
aggravated assault), Sec. 921.141(5)(b), Fla.
Stat. (1985); and (2) the capital felonies
were comm tted whil e the defendant was engaged
in the commssion of a burglary, id. Sec.
921. 141(5) (d).

The trial court found two additional
aggravating circunstances as to the nurder of
Wllianms: (1) the murder was especially

hei nous, atrocious, or «cruel, id Sec.
921.141(5) (h); and (2) the murder was
comm tted in a cold, cal cul at ed, and
prenedi tated manner w thout any pretense of
nmoral or legal justification, id Sec.

921. 141(5) (i ).

The trial court f ound no mtigating
ci rcunst ances.

FN3. Porter includes a claimthat the trial
court's instructions violated Caldwell v.
Mississippi, 472 U.S. 320, 105 S.Ct. 2633, 86
L. Ed. 2d 231 (1985). This issue already has
been deci ded adversely to Porter. Combs v.
State, 525 So.2d 853 (Fla. 1988); Grossman v.
State, 525 So.2d 833 (Fla. 1988), cert.

denied, --- US. ---, 109 S . C. 1354, 103
L. Ed. 2d 822 (1989). Hi s argunent that the
Fl ori da deat h penal ty statute IS

4



unconstitutional also is without nmerit.
Proffitt v. Florida, 428 U.S. 242, 96 S. Ct.
2960, 49 L.Ed.2d 913 (1976); State v. Dixon,
283 So.2d 1 (Fla. 1973), cert. denied, 416
U S 943, 94 S . C&. 1950, 40 L.Ed.2d 295
(1974).

Porter v. State, 564 So.2d 1060-62 (Fla. 1990).

In addition to the issues identified above, Porter raised the
follow ng issues, as franmed by this Court: "that the trial court
i nproperly accepted his guilty pleas and then i nproperly denied his
nmotion to withdraw those pleas," Porter v. State, 564 So.2d at
1063; that the nurder was not "especially heinous, atrocious, or
cruel,” id.; "that the murder was not cold, calculated, and
preneditated,” id.; and, "that the death penalty is not
proportional in this instance," id., at 1064. This Court agreed
with Porter that the heinous, atrocious, or cruel aggravator did
not apply, but decided the remainder of the clains adversely to
Porter, and affirnmed the death sentence. Porter v. State, 564
So.2d at 1065.1

THE RULE 3. 850 EVI DENCE

Sam Bardwell was appointed to represent Porter after the

Brevard County Public Defender declared a conflict of interest.

(TR42-43) . M. Bardwell has handled a substantial nunber of

crimnal cases both as a "conflict" Public Defender, and as an

This Court al so found the evidence sufficient to support the
convictions. Porter v. State, 564 So.2d at 1063.
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Assi stant State Attorney. (TR44). He had handl ed five (5) potenti al
death penalty cases -- this is the first case that went into the
penal ty phase proceedi ng. (TR44). M. Bardwell testified that
certain decisions belong wholly to the client, and that the client
can wai ve representation altogether if he chooses to do so. (TR45).
Tactical decisions are the province of the | awer -- however, sone
clients prevent counsel from pursuing certain aspects of their
case. (TR46-7). A conpetent client can make that decision, and
counsel nust respect that decision if the client cannot be
di ssuaded fromit. (TR48-9).

M. Bardwell testified that he had a difference of opinion
wi th Porter over the best way to defend this case at a fairly early
point in the representation. (TR53). He believed that the physi cal
evi dence could be exploited to Porter's advantage, but in order to
do so, it would have been necessary to admt that Porter was
present at the crinme scene. (TR54). M. Bardwell also believed
that Porter's al cohol consunption could be used to his advantage.
(TR54). However, Porter rejected the use of such a theory. (TR55).
Further, Porter refused to talk to a nental health professiona
engaged by M. Bardwell. (TR55). Utimately, Porter entered a plea
of guilty and M. Bardwell was re-appointed to represent Porter at
the penalty phase proceeding. (TR61-63).

Utimately, Porter was eval uated by Dr. Kay in connection with

the notion to withdraw his guilty plea. (TR68). However, Porter



refused to see Dr. Macal oosa, an "addictionol ogi st" retai ned by M.
Bardwel | . (TR70-73). The addictionol ogist could not reach an
opi ni on based solely upon Porter's records, and, because Porter
refused to see the doctor, no "addictionology"” testinony was
avai l able. (TR72-3).2 Insofar as the penalty phase was concer ned,
Porter as "very fatalistic," and wanted no mtigation evidence
presented. (TR76-7). The witnesses that did testify at the penalty
phase were w tnesses that Porter wanted to testify. (TR78). Porter
was i nsistent that he did not want his famly involved. (TR78; 91).
Further, Porter did not want evidence of his mlitary service
presented. (TR91). M. Bardwell was unaware of Porter's background
because he woul d not reveal it. (TR86). Porter did not cooperate,
and foreclosed the presentation of mlitary and famly mtigation
testinony. (TRO1).® Porter's decisionto plead guilty did not help
hi s cause because there were no eyewi tnesses -- Porter needed to
fill inthe facts of the crinme for the jury, and, in M. Bardwell's
opi nion, the best hope for a sentence less than death lay in a
proportionality challenge. (TR89; 94-5).

Sherman Pratt was an infantry Captain during the Korean
Conflict, and was the commander of the rifle conpany in which

Porter served in that conflict. (TR123-127). M. Pratt testified

2. Bardwell was well aware of the all-enconpassing nature of
mtigation testinony. (TR75).

SAs M. Bardwell put it, after talking with Porter, he had no
expectation of producing penalty phase evidence. (TR121).
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about the conbat operations in which his rifle conpany
participated, and testified in great detail about the life of a
conbat infantryman during the first few nonths of the Korean
Conflict. (TR128-159). However, M. Pratt has no personal
know edge of anything that Porter did while in the conbat theater.
(TR166) .

Henry Dee is a psychologist who was engaged by Porter's
present attorneys to evaluate his nmental status. (TR205-208). Dee
adm ni stered various psychonetric tests to Porter and revi ewed
various records. (TR209-212).% Dee testified that his testing
"strongly indicates" that Porter has sone sort of cerebral damage
inthe frontal area of his brain. (TR214; 223). Dee alternatively
stated that Porter may have sone brain damage, and that he suffers
from"frontal | obe syndronme” (or has danage to the frontal area of
his brain). (TR214; 219-23).° Dee |l ater concluded that Porter may
suffer from Post-traumatic Stress Di sorder (PTSD) (TR232); that
Porter was suffering from an extreme nental or enotional
di sturbance at the time of the nurders and that he has "organic

brain syndronme with m xed features" (TR232); that his capacity to

‘Dee admnistered part of the WAIS intelligence test.
((TR213). He did not use the newer (and current) WAl S-R version.
(TR212) . Porter scored 92 on the verbal portion and 100 on the
performance portion. (TR274). According to Dee, that 8-point
spread in scores indicates brain damage. (TR274).

Dee testified that psychonetric testing (such as he
adm ni sters) may reveal brain damage that nedical tests such as the
MRl fail to detect. (TR225).



appreciate the crimnality of his conduct and conformthat conduct
to the I aw was substantially inpaired by this cerebral damage and
i ntoxication (TR234); and that the concl usi ons reached by t he ot her
mental state professionals involved in this case are wong.
(TR239).% Significantly, Dee relied on the dissenting opinion
contained in this Court's direct appeal affirmance of Porter's
convictions and death sentence for his version of the facts, and
testified that this Court found, as a fact, that Porter was
"substantially intoxicated." (TR260; 262; 266). However, Dee did
admt that Porter can conform his behavior to the requirenents of
law when it is in his best interest to do so, and that Porter knows
that it is wong to nurder two people. (TR261; 264). Despite the
evi dence of advance pl anning by Porter, Dee is of the opinion that
this crinme was inpulsive. (TR273). Dee testified that Porter
probably does not neet the criteria for a diagnosis of Anti-soci al
Personality D sorder, and, because of the "frontal |obe damage,"”
such a diagnosis is precluded. (TR279).

The State called Robert Carrasquillo, who was the case agent
in this investigation, and who subsequently becane enpl oyed as an
investigator with the State Attorney's O fice for the 18th Judi ci al
Crcuit. (TR290). In the course of his enploynent as a State

Attorney investigator, he attenpted to i ntervi ew vari ous persons in

°Dee stated that Porter was not literate enough to adm nister
the MWl instrument. (TR235-6). He did, however, state that he
asked Porter's attorneys to give that test to Porter. (TR242).
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Chio regarding Porter, including Porter's ex-wfe. (TR291). None
of those persons woul d cooperate with such interviews, and Porter's
ex-wife specifically stated that she would not cooperate because
she feared that Porter m ght be released fromprison. (TR291-2).
Dr. WIlliam Riebsane is a licensed psychol ogist who was
engaged by the State to review the records in this case. (TR310-
314). Dr. R ebsane testified that Dee's adm ni stration of the out-
dated version of the WAIS test was not in conformty wth standard
psychol ogi cal practice, and that the subtests of that instrunent
t hat would be of assistance i n determ ni ng neurol ogi cal damage were
not given. (TR316-18). Dr. Riebsane also testified that the
di fference observed between the verbal and perfornance scores was
not at all unusual. (TR318). As he put it, Porter's scores my
indicate a |l earning problem may indicate a |lack of notivation; or
may i ndi cate that Porter has stronger abilities in one area than in
another -- the scores are sinply reflective of the strengths and
weaknesses of the individual, and do not i ndicate brain abnormality
or damage. (TR319). Dr. Ri ebsane woul d have adm ni stered an MW
to Porter, and pointed out that there is an audi otape version of
that instrunment that can be used if the individual's reading | evel
is not adequate. (TR320). Mreover, the MWI has internal scales
that indicate malingering, as well as having an "anti social" scal e,
an el evated score on which would suggest that the individual is

unlikely to respect the norns of society and has been in frequent

10



trouble with the law. (TR321). Porter neets nost of the criteria
for a diagnosis of Anti-social Personality D sorder, but, because
of a lack of information, Dr. Ri ebsane cannot determ ne whet her
Porter satisfies the "conduct disorder"” conponent of the diagnostic
criteria. (TR322).7

Dr. Riebsane testified that the results of the various tests
adm nistered to Porter were contradictory, in that Porter would
score inconsistently on tests that neasured the sanme aspect of
brain function. (TR323). Such inconsistent and contradictory
results are suggestive of nmalingering. (TR323-26). Dr. Dee
overstated the potential degree of brain danmage that would
potentially result fromal cohol abuse, and, in any event, either an
MRl or an EEG would definitely confirm or deny the existence of
brai n danmage. (TR328).8

Based upon Dr. Riebsanme's review of the eval uati ons conducted
contenporaneously with Porter's trial, there is no indication of
any extrenme nental or enotional disturbance, nor is there any
i ndi cation of brain damage. (TR330). Specifically Porter does not
exhi bit any seizure activity, whichis normally present in the case
of frontal | obe damage. (TR330). Moreover, if Porter suffered from

enough brain damage to affect his behavior (and thus rise to the

"Conduct disorder refers to behavior prior to the age of 15.
Diagnostic and Statistical Manual of Mental Disorders-Fourth
Edition, 90, 649-50. This information is apparently unavail abl e.

8Dee did not request either test, even though he acknow edged
that those tests could conclusively prove his diagnoses. (TR243).
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level of a mtigator), the behavioral correlates of such brain
damage woul d be observable whether or not Porter was under the
i nfluence of alcohol. (TR331). Dr. Riebsane testified that
Porter's behavior was probably the result of "adult antisocial
behavi or” rather than any brain damage or abnormality. (TR333).
Further, the third-party information regarding the crine indicates
that it was not an inpul sive act, but rather was one that had been
pl anned in advance. (TR334). Porter was subject to nunerous
stressors during the course of his capital trial, and, had he
suffered from brain damage, he would have becone disorganized,
di soriented, and confused. (TR335). Porter exhibited none of those
characteristics. (TR335). Porter was not under the influence of an
extrenme nmental or enotional disturbance at the tine of the nurders,
and all of the data supports that conclusion. (TR337-8). Porter's
behavi or was organi zed and goal -directed, and his behavior after
the nurders was that of a person who knew that he had done
sonet hi ng wong and did not want to be apprehended. (TR338-9). Dr.
Ri ebsame has not offered a final opinion about Porter's nental
condi tion because he has not been afforded the chance to eval uate
Porter. (TR383).

Dr. Robert Kirkland is a psychiatrist who was retained by the
State to review the nental state aspects of this case. (TR394-8).
Dr. Kirkland wanted to eval uate Porter, but was not allowed to do

so. (TR398). Dr. Kirkland is unwilling to make a diagnosis of

12



Porter, but, assum ng that Dee is correct in his opinion that there
is some brain damage, the cause of that damage cannot be
determ ned. (TR405). There are nedical tests that woul d determ ne
whet her or not any brain danage is present, but those tests were
not conducted. (TR405-7). Further, it becones nore difficult to
assess Porter's condition at the tine of the crine as tinme passes.
(TR407). Porter's deneanor before, during, and after the crinme is
very inportant to assessing his nental status, as is the way the
crime was commtted. (TR407). None of the nental state personnel
who saw Porter close to the tinme of the crime were of the opinion
t hat he had any significant mental illness, whether organic or non-
organic inorigin. (TR408). At the tinme of the nurders, Porter was
upset, but was not under the influence of any nental illness, nor
were the nmurders the product of any nental illness. (TR413).
Not hi ng supports the presence of an extrene nental or enotiona
di sturbance, and Porter's behavior during his trial does not
suggest the existence of brain damage. (TR415). Porter's ability
to appreciate the crimnality of his conduct and conform his
conduct to the requirenents of | aw was not substantially inpaired,
nor was Porter acting under extreme duress or the substanti al
dom nation of another. (TR416). Dr. Kirkland testified that none
of the testing establishes the presence of brain damage, and went
on to state that Dee nmade assunptions that cannot be made even

based upon Dee's report. (TR419). It is not possible to determ ne
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Porter's condition at the tine of trial wthout many nore facts
than are avail able. (TR420).
SUMMARY OF THE ARGUMENT

This Court should dism ss this appeal for want of jurisdiction
because Porter did not give notice of appeal within 30 days, as
required by the Florida Rules of Appellate Procedure.

The collateral proceeding trial court correctly denied relief
on Porter's ineffective assistance of counsel clains, finding that
trial counsel's performance was not deficient, and that there was
no prejudice. Trial counsel acted in accordance with instructions
given him by Porter, and Porter should not be heard to conplain
because his instructions were followed. Finally, even if the
"mtigation"” at issue should have been presented, the result would
not have changed, as the trial court found. The findings of the
collateral proceeding trial court shold be affirned in all
respects.

Porter's claimthat he is entitled to another Huff hearing on
a claim that was filed pro se iIs based upon an inaccurate
perception of the record, which indicates that, as Florida |aw
allows, the collateral proceeding trial <court exercised its
di scretion to consider only the pleadings filed by counsel, not
Porter's pro se filings. Further, there is no factual basis for
this cl ai m because every claimcontained in the Rule 3.850 notion

filed by counsel was addressed at the Huff hearing.
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Porter's claim that the collateral proceeding trial court
shoul d have granted an evidentiary hearing on five additional
clains is foreclosed by the facts. Three of those sub-clains are
forecl osed by one or nore procedural bars. One of the rennining
two sub-clainms is conclusively rebutted by the files and records,
and the final sub-claim (guilt phase ineffective assistance of
counsel ) has no factual basis because Porter represented hinself,
and ultimately pleaded guilty.

Porter's <claim that he should have been afforded an
evidentiary hearing on his claim of an inproper use of "non-
statutory aggravation” has no | egal basis. That claim as the | ower
court found, is procedurally barred and, alternatively, wthout
merit. In any event, Porter has not identified what evidence could
be produced in connection with this claim

The cl ai ns concerning the penalty phase jury instructions and
the "presunption of death in sentencing” are procedurally barred,
and, alternatively, wthout nerit.

Porter's claim concerning the aggravating circunstance jury
instructions is, as the lower court found, procedurally barred,
and, alternatively, wthout nerit.

Porter's claim that his death sentence is based on an
"automatic" aggravating circunstance is not only procedurally
barred, but also neritless.

Porter's claim that the sentencing court failed to find
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certain matters mtigating is procedurally barred.

Porter's claim of "inproper prosecutorial argunent"” 1is
procedural |y barred.

ARGUMENT
1. PORTER'S NOTICE OF APPEAL WAS UNTIMELY

Porter gave notice of appeal fromthe denial of Florida Rule
of Criminal Procedure 3.850 relief on July 12, 1996. (R1422).
However, the orders appealed from and the last CGrcuit Court
action in this case, date from June 7, 1996, and May 10, 1996.°
Under any view of the chronology, the notice of appeal was not
filed until nore than 30 days after the rendition of the order
appealed from Under settled Florida |law, the notice of appeal is
jurisdictional, and, when the notice is untinely, the appeal nust
be dismssed on jurisdictional grounds. Fla. R. App. P.
9.140(b)(3); Jordan v. State, 549 So.2d 805, 806 (Fla. 1st DCA
1989); Johnson v. State, 492 So.2d 755 (Fla. 1lst DCA 1986); Benz v.
State, 346 So.2d 1081 (Fla. 1st DCA 1977). Porter's notice of
appeal is untinely, and this proceedi ng shoul d be di sm ssed on t hat
basi s.

To the extent that further discussion of this issue is
necessary, no principle of Ilaw, constitutional or otherw se,

requires this Court to ignore its settled rules nerely because

°The June order is the order denying Porter's notion for
reconsi deration. (R1412-1415). The May order is the final order
denyi ng post-conviction relief. (RL1203-1216).
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Porter is under a sentence of death. Tinely filing of the notice
of appeal is a jurisdictional requirenent under |ong-settled | aw,
and this Court nust regularly apply and enforce its own settled
procedural rules if those rules are to remain valid and worthy of
respect fromthe federal courts. See, Harris v. Reed, 489 U.S. 255
(1989); Dugger v. Adams, 489 U.S. 401, 410 n. 6 (1989); Lindsey v.
Smith, 820 F.2d 1137 (11th Cir. 1987).

Finally, | est there be any question concerning the validity of
a dismssal predicated upon an untinely notice of appeal, the
United States Suprenme Court has addressed that precise issue, and
found that it is an adequate and i ndependent state procedural rule
that nmust be honored by the federal courts. In Coleman v.
Thompson, the Court upheld a state procedural bar finding that was
based upon the notice of appeal having been filed 3 days late.
Coleman v. Thompson, 501 U.S. 722, 726 (1991).° Porter is in the
sane position as was Coleman -- the result should be the sane.
This Court should dismss this appeal for want of jurisdiction.

II. THE INEFFECTIVE ASSISTANCE OF COUNSEL CLAIM

On pages 8-44 of his brief, Porter argues that his penalty
phase counsel was ineffective for failing to devel op various itens
of mtigation based upon Porter's mlitary service, his chil dhood,
hi s al cohol abuse, and his nmental state. The collateral proceeding

trial court addressed each of these specifications of ineffective

1°Col eman was executed on May 22, 1992. Death Row U.S.A.
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assi stance of counsel, and denied relief. For the reasons set out
bel ow, that decision should be affirnmed in all respects.

THE LEGAL STANDARD

Clains of ineffective assistance of counsel are eval uated
under the well-known, two-part standard announced in Strickland v.
Washington, 466 U.S. 668, 687 (1984), where the Court held that:

First, the def endant nust showthat counsel's performance

was deficient. This requires showi ng that counsel nmade
errors so serious that counsel was not functioning as the

' counsel’ guaranteed the defendant by the Sixth
Amendnent . Second, the defendant nust show that the
deficient performance prejudiced the defense. Thi s

requi res show ng that counsel's errors were so serious as

to deprive the defendant of a fair trial, a trial whose

result is reliable.
See also, Maxwell v. Wainwright, 490 So.2d 927, 932 (Fla. 1986).
That standard is in the conjunctive, and, unless, the defendant can
establish both deficient performance and prejudice, he is not
entitled to relief. Maxwell, supra. In order to establish the
deficiency prong of Strickland, the defendant nust establish that
counsel 's performance fell outside the wi de range of professionally
conpetent assistance. Strickland, supra, at 688. The prejudice
prong of the standard is established by a showing that there is a
reasonable probability that "but-for counsel's unprofessional
errors, the result of the proceeding would have been different."
Id., at 694. Moreover, contrary to Porter's suggestion, the

Strickland standard i s not an outcome-determn nati ve one. |nstead,

t hat standard eval uates whether or not the proceeding itself was
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unfair or unreliable. TLockhart v. Fretwell, 506 U S. 364 (1993).
As the Fretwell Court enphasized, "[t]o set aside a conviction or
sentence sol ely because the outcone woul d have been different but
for counsel's error may grant the defendant a windfall to which the
| aw does not entitle him" Id., at 843.

Review of trial counsel's performance is highly deferential,
especially where matters of trial strategy are concerned.
Strickland, supra, at 689-90. Ext ensive scrutiny and second-
guessing of attorney performance is not appropriate, and the
anal ysis of any claim of ineffective assistance of counsel nust
begin with "a strong presunption that counsel's performance falls
within the w de range of reasonable professional assistance.”
Strickland, supra, at 689. A defendant is "not entitled to perfect
or error-free counsel, only to reasonably effective counsel."
Waterhouse v. State, 522 So.2d 341, 343 (Fla. 1988). Even if the
def endant establishes that a nore thorough i nvestigati on m ght have
been conducted, and even if that investigation mght have been
fruitful, that showng does not establish that counsel's
performance fell outside of the wide range of reasonably effective
assi st ance. Burger v. Kemp, 483 U. S. 776, 794 (1987); Sims v.
Singletary, 12 Fla. L. Wekly Fed C113 (11th Cr. 1998).

"Afair assessnent of attorney performance requires that every
effort be made to elimnate the distorting effects of hindsight, to

reconstruct the circunstances of counsel's chall enged conduct, and
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to evaluate the conduct from counsel's perspective at the tine."
Francis v. State, 529 So.2d 670, 672 n. 4 (Fla. 1988). The
ultimate question is not what the best | awer woul d have done, nor
is it what nost good | awers would have done -- the question is
only whether a conpetent attorney reasonably could have acted as
this one did given the sanme circunstances. See, White v.
Singletary, 972 F. 2d 1218, 1220-21 (11th Cr. 1992); see also, Sims
v. Singletary, supra. That standard is a high one, with the result
that the "cases i n which habeas petitioners can properly prevail on
the ground of ineffective assistance of counsel are few and far
bet ween. " Rogers v. Zant, 13 F.3d 384, 486 (11th G r. 1994).
Porter cannot carry his burden of proof, and the Grcuit Court's
denial of relief should be affirned in all respects.

THE G RCU T COURT' S FI NDI NGS SHOULD BE AFFI RMED

As set out above, Porter alleged that penalty phase counsel
was ineffective in his presentation of mtigation evidence. The
Crcuit Court conducted a two-day evidentiary hearing on the
i neffective assistance of counsel clainms, and, followng the
conclusion of that hearing (and the subm ssion of post-hearing
briefs), the Court denied relief in a witten order which nade
specific findings of fact and conclusions of law. Those fi ndi ngs
and concl usions are supported by conpetent, substantial evidence,
and should be affirnmed in all respects.

Porter presented the testinony of Dr. Henry Dee to support his
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claimthat the statutory nmental mtigators were present. (TR205-
89). In rebuttal of Dr. Dee's testinony, the State presented the
testinony of Dr. WIlliamRi ebsane, who, in the words of the Crcuit
Court, "specifically disagreed with Dr. Dee." (TR1207). The Circuit
Court credited the testinony of Dr. Riebsane, and rejected as
incredible the testinmony of Dr. Dee. (TR1207). That determ nation
is within the province of the finder of fact, is not clearly
erroneous, and shoul d not be disturbed. In rejecting the testinony
of Dr. Dee, the Circuit Court relied on this Court's decision in
Bottoson v. State, 674 So.2d 621 (Fla. 1996), wherein this Court
had expressly approved the trial court's rejection of the testinony
of the defendant's hand-picked nental state expert.

Moreover, to the extent that further discussion of this issue
is necessary, the lawis settled that the factfinder's resolution
of conflicting facts cannot be clearly erroneous -- for that
reason, there can be no basis for reversal because the credibility
determ nations nade by the collateral proceeding trial court are
not clearly erroneous, are supported by conpetent substanti al
evi dence, and should be affirmed in all respects.

In addition to the factual determ nations nmade based upon the
testinmony, the sentencing court nade specific findings that:

[t] he defendant was sober the night before the nurders

and he was sober imedi ately after the nurders. He was

able to drive and transact business. There is nothingin

the record which would support that this mtigating

circunstance [substantial inpairnent of ability to
appreci ate and conform exists.
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(TR1210). Further, as the collateral proceeding trial court found,
Porter had given trial counsel explicit instructions not to speak
to nenbers of his famly, and, noreover, Porter had "refused to
speak to the doctor who Defense Counsel sent to the jail." (TR1210
n.4). As the collateral proceeding trial court found, Porter has
"failed to show sufficient evidence that any statutory mtigators
coul d have been presented." (TR1210). Porter's claimis nothing
nmore than specul ation, and, in any event, he cannot preclude an
investigation into potential mtigation (either by express
direction or as a result of a failure to cooperate), and then,
years later, charge trial counsel with ineffective assistance of
counsel for doing exactly what the defendant instructed. That is
not the | aw because it nakes no sense. Sims, supra. |If the |law
was as Porter suggests, the strategy of choice woul d be for counsel
to produce no mtigation at trial, in favor of presenting all of it
during the collateral attack proceeding. Such a strategy is
conpletely at odds with any sense of finality, and noreover, nakes
collateral attack the main event. That result is absurd.

In addition to the statutory nental mtigator, Porter argued
that trial counsel was ineffective with regard to various itens of
non-statutory mtigation. To the extent that Porter argues that
evi dence of his "al cohol abuse" should have been presented, the
finding of the sentencing court in rejecting the statutory nental

mtigator is fatal to the non-statutory mtigator, as well. As the
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coll ateral proceeding trial court found, the testinmony of Porter's
siblings on the issue of alcohol abuse was conflicting, and,
further, there was no indication that Porter was i ntoxi cated at the
time of the murders. (TR1211). As the collateral proceeding trial
court found, "even if the judge and jury had been presented with
evi dence of the Defendant's prior problenms with al cohol, the effect
of any such evidence on the outconme of the sentencing procedure
woul d have been insignificant at best." Id. That finding is
supported by conpetent substantial evidence, is not an abuse of
di scretion, and should not be disturbed. !

To the extent that further discussion of this issue is
necessary, it requires only a keen sense of the obvious to
recogni ze the absurdity that would be inherent in finding that
counsel was ineffective for not advancing a theory that is not
supported by the facts of the crine, and as to which the only ot her
evidence is conflicting. Even if counsel should have presented
this "evidence", and the State does not concede that that is so,
the effect, as the collateral proceeding trial court found, would
have been insignificant. (TR1211). See, e.g., Alvord v. Wainwright,

725 F.2d 1282, 1290 n. 15 (11th Cir.), modified, 731 F.2d 1486

H“Under settled Florida law, the court is presuned to have
exercised its discretion properly, and "the general rule is that
unless it <clearly appears that the trial court abused its
di scretion, the action of the trial court will not be disturbed by
the appellate court." State v. Spaziano, 692 So.2d 174, 177 (Fl a.
1997) quoting, Henderson v. State, 135 Fla. 548, 561, 185 So. 625,
630 (1938).
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cert. denied, 469 U. S. 956 (1984). Finally, the distaste with
which juries regard violent crimnals who commt such crines while
under the influence of alcohol and drugs is well known -- the
mtigation value of any evidence concerning al cohol usage is, at
best, debat abl e.

The second category of non-statutory mtigation at issue
concerns Porter's allegedly "abusive chil dhood. "' However, as the
col |l ateral proceeding trial court found, Porter was 54 years ol d at
the tinme of his capital trial, and any evidence of an allegedly
"deprived and abusive childhood is entitled to little, if any
mtigating weight when conpared to the aggravating factors."”
(TR1211), quoting Bolender v. Singletary, 16 F.3d 1547, 1561 (11th
Cr. 1994); see also, Bottoson v. State, supra. The coll ateral
proceeding trial court's denial of relief isinaccordwth settled
| aw, is supported by conpetent substantial evidence, and shoul d be
affirmed in all respects. To the extent that further di scussion of
this issue is necessary, and even assum ng, arguendo, that this
evi dence shoul d have been presented, Porter cannot establish the
prejudi ce prong of the two-part Strickland standard because, even
had t he evi dence been presented, there is no reasonabl e probability

of a different result. That is what Porter nust denonstrate in

2Porter alleges in his brief that he enlisted in the Arnmy "at
the tinme of the Korean War" to escape his honme situation. Initial
Brief, at 27. Porter entered the Arny on August 30, 1949 -- the
Korean Conflict did not start until alnost one year |ater.
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order to be entitled to any relief, and he cannot do that because
t he evidence concerning his childhood is, under the facts of this
case, insignificant. Because that is so, there is no basis for
relief.

The third category of mtigation evidence that Porter clains
support his claimof ineffective assistance of counsel relates to
his mlitary service during the Korean Conflict. According to
Porter, trial counsel was ineffective for not presenting this
evi dence because, if he had, Porter would have received a life
sentence. TInitial Brief, at 25. That conclusion requires a | eap
of logic that the facts and the | aw do not support.

I n deciding this conponent of this claimadversely to Porter,
the collateral proceeding trial court made the follow ng findings
of fact and concl usions of |aw

: Though this Court does recogni ze the Defendant's

mlitary service, it notes that if the Defendant had

presented evidence of his mlitary experience, the judge

and jury woul d have been presented with evidence of the

Def endant's recurring periods of being Absent Wthout

Leave (AWOL), as well. In his testinony during the

evidentiary hearing, for exanple, Sherman Pratt testified
that the Defendant's mlitary records reflect that the

Def endant :
did have two or three periods of absence
without leave ... [and] that later on when he

got back to the States he went AWOL, for
almost a year. For that he received a special
court-martial and was sentenced to I think six
months, fifty dollars a month fine.
See Exhibit "A", transcript at pages 154, 155. These
periods of desertion would have significantly inpacted
upon any mtigating effect that the evidence would have
had, and indeed they would have reduced this inpact to
i nconsequential proportions.
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(TR1212). Those findings are within the province of the finder of
fact, and should not be disturbed.

To the extent that further discussion of this issue is
necessary, there can be no dispute that Porter's experiences in
Korea preceded the nurders at issue in this case by nore than 30
years. Porter has nade no attenpt to connect his mlitary
experiences with the nurders because no such |inkage is possible.
Whil e those experiences were no doubt unpleasant, they do not
mtigate the facts of these nurders, which were planned well in
advance of their comm ssion and were carried out in a manner that
is shocking in its ruthlessness because, in every sense of the
word, the murders were cold, calculated and preneditated. See,
Porter v. State, 564 So.2d at 1064. Under these facts (which are
the only ones that matter), Porter's warti ne experi ences, no matter
how horrible, cannot mtigate the facts of the nurder for which he
was convi cted and sentenced to death. See, Tafero v. Dugger, 873
F.2d 249, 252 (11th G r. 1989); Elledge v. Dugger, 823 F.2d 1439,
1447 (11th Cir.), modified, 823 F.2d 250 (11th Cir. 1987), cert.
denied, 108 S.Ct. 1487 (1988).

Finally, as the collateral proceeding trial court found, even
if all of the "unpresented”" mtigation had been presented, the
result woul d not have changed. (TR1212). That finding is supported
by conpetent, substantial evidence, and should not be disturbed.

That finding is wwthin the province of the finder of fact, is not
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an abuse of discretion, and should be affirnmed in all respects.

To the extent that other issues are presented on pages 34-44 of
Porter's brief, those issues collapse onto thensel ves because they
ignore the fact that Porter refused to cooperate with the nenta
health professional obtained by trial counsel, and that he
furthernore i nstructed counsel not to speak to nenbers of his famly.
(TR1210). Those facts, which Porter has chosen to ignore, are
di spositive of the issue -- it is a basic premse that Strickland
requires the post-conviction courts to viewtrial counsel's conduct
fromhis perspective as of the time of the challenged actions. It
takes little analysis to reach the conclusion that counsel cannot
have been ineffective when the defendant is the one who, by his
actions, caused the actions that are alleged to constitute
i neffectiveness. Porter nade his decision at the tinme of his trial,
and he is bound by that decision. He cannot nowrelitigate his case
using a new theory -- to hold otherwise would be to approve of
obstructionist tactics by the defendant brought about by the hope
that, if the first result was not satisfactory, a second chance woul d
be forthcom ng under the guise of an ineffective assistance of
counsel allegation. That is not the law, and there is no basis for
relief. The collateral proceeding trial court should be affirmed in
all respects.

III. THE HUFF HEARING CLAIM
On pages 44-46 of his brief, Porter argues that he was not

afforded a Hurff hearing on claim 11 of his Rule 3.850 notion.
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Specifically, Porter's claimis that he was not present in Court to
present argunent on the pro se clains that he had submtted, even
t hough he was represented by counsel . This claimis not a basis for
relief.

The issue contained in Porter's brief is, as understood by the
State, that Porter is entitled to a Huff hearing on Caim11l, which
was contained within a pro se pleading. Porter's position apparently
isthat heis entitled to the opportunity to personally appear before
the Crcuit Court and personally conduct the Huff hearing on that
claim?

The "issue" contained in Porter's brief has apparently not been
directly addressed by this Court. The issue will remain unaddressed
because it is not presented in this case, despite Porter's clains to
the contrary. The true facts are that Porter's collateral proceeding
attorney did argue claim 11 during the Huff hearing. (R257-260).1°
The only reference to Porter's absence was when counsel asserted that
he "woul d prefer that M. Porter were here to argue these particul ar”

matters contai ned wthin paragraph 3 of claim1l. (R260). Counsel's

3There is no claimthat a Huff hearing was not conducted as
to the other clains contained in the notion.

40On page 45 of his brief, Porter refers to "claims" in the
plural, with the inplication being that there are clains in
addition to claim 11l that are included within this issue. Those
clains are unidentified, and the State cannot address them

On page 46 of his brief, Porter uses the page nunbers
assigned by the court reporter. On page 45 of his brief, he uses
t he nunbers assigned by the clerk when the record was assenbl ed.
The confusion engendered by that practice is obvious.
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position was that he could not "efficiently" argue those clains
W t hout Porter's presence. (R260) . Such a claimis, at nost, an
adm ssion of |ack of preparation on the part of counsel -- it is not
a preclusion of argument on the claim nor is there any due process
conponent inplicated in connection with this claim Counsel did
argue claim 11, and the State (quite properly) responded thereto.
(R164-167). Porter's claimhas no basis in fact, and, because that
is so, does not provide a basis for reversal. (RL60-169).

To the extent that this frivolous claim deserves any further
response, Florida lawis long-settled that:

[ W] hen t he accused i s represented by counsel, affordi ng him

the privilege of addressing the court or the jury in person

is a mtter for the sound discretion of the court.
State v. Tait, 387 So.2d 338, 340 (Fla. 1980); see also, Powell v.
State, 206 So.2d 47, 48 (Fla. 4th DCA 1968); Thompson v. State, 194
So.2d 649, 650 (Fla. 2d DCA 1967).' It is debatable whether the
facts of this case even inplicate that rule of law, but, assum ng
arguendo that they do, there was no abuse of discretion in expecting
counsel to argue the clains that Porter had wanted raised. There is
sinply no act upon which to base a claim of error, and the | ower
court's denial of relief should be affirmed in all respects.

Al ternatively and secondarily, w thout conceding that error of

any sort took place, even assumng that Porter should have been

allowed to handle the Huff hearing as to claim 11, any error is

®The trial court exercised its discretion to consider only
those notions filed by counsel. (R30-31).
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harm ess beyond a reasonabl e doubt. None of the issues contained in
claim 11 set out grounds for relief because, as the |ower court
found, the pleading does not properly plead a Brady claim (to the
extent that such undercurrent is present), and the rest of that claim
is a challenge to the sufficiency of the evidence which is inproper
in a collateral proceeding. (R347-350). See, Mendyk v. State, 592
So.2d 1076 (1992); Routly v. State, 590 So.2d 297 (Fla. 1991)
Jackson v. State, 640 So.2d 1173, 1174 (Fla. 1994). Even if the
| oner court shoul d have secured Porter's presence before conducting
a Huff hearing on claim 11, that error is harmess beyond a
reasonabl e doubt because an evidentiary hearing was not required on
any of the sub-conmponents of claim1ll. See, Groover v. State, 703
So. 2d 1035, 1038 (Fla. 1997). The collateral proceeding trial court
should be affirnmed in all respects.
IV. THE DENIAL OF AN EVIDENTIARY HEARING CLAIM

On pages 47-75 of his brief, Porter asserts that he shoul d have
been afforded an evidentiary hearing on sonme five discrete clains,
which are discussed at length in his brief. The coll ateral
proceeding trial court denied relief on these individual clainms, and
t hat decision should be affirmed in all respects for the reasons set
out bel ow.

A.  THE | NCOWPLETE RECORD CLAI M

On pages 47-52 of his brief, Porter argues that the transcript

of his capital trial is inaccurate. The |ower court found this claim

procedurally bared because it could have been but was not raised on
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direct appeal. (TR327). That ruling is in accord with settled
Florida |l aw, and should be affirmed in all respects. See, Muhammad
v. State, 603 So.2d 488 (Fla. 1992). Moreover, the | ower court made
various factual findings regarding this claim Specifically, that
court found that Porter "has failed to provide any support for these
all egations". (TR327). The court further found that, following
review of the record that was filed with this Court, "no om sSions,
i nconsi stencies or other errors exist in the transcription of the
W t nesses' testinony". (TR327). Those findings of fact are supported
by conpetent substantial evidence, and should not be disturbed on
appeal . Moreover, to the extent that further discussion is
necessary, there is no conponent of this claim on which an
evidentiary hearing would be proper -- this claimcould only have
been resolved by reviewing the testinony of the w tnesses, as the
trial court did. Finally, the irony of this claimis that each
W t ness about which Porter conplains was a witness at the guilt phase
of his capital trial, which, as this Court is well aware, was cut
short when Porter decided to plead guilty. See, Porter, supra, at
1062. ©Porter's brief contains no allegation that the "inaccurate"
transcript in some way induced him to plead guilty. The precise
rel evance of the transcript claimis, to say the |east, unclear.
However, regardl ess of howit is viewed, it is not an avail abl e basis
for relief of any sort.
B. THE rPATE COMPONENT

On pages 52-57 of his brief, Porter argues that he was tried
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while inconpetent in violation of Pate v. Robinson, 383 U S. 375
(1966). The Grcuit Court denied relief on this clai mon procedural
bar grounds, and that ruling should be affirnmed in all respects.

Under settled Florida law, a claim that a defendant was not
conpetent to stand trial (or sentencing) is barred fromcollatera
review if the determ nation of conpetency was not challenged on
direct appeal fromthe conviction and sentence.! Johnston v. Dugger,
583 So.2d 657 (Fla. 1991); see also, Scott v. Dugger, 604 So.2d 465
(Fla. 1992); Muhammad v. State, 603 So.2d 488, 489 (Fla. 1992).
Because this claimis procedurally barred, there is no basis for
Porter's claimthat the Crcuit Court's denial of Rule 3.850 relief
should be set aside and the case returned to that court wth
instructions to conduct an evidentiary hearing. The procedural bar
hol di ng shoul d not be di sturbed.

To the extent that further discussion of this claim is
necessary, the collateral proceeding trial court nade the foll ow ng
findings of fact regarding this claim

Prior totrial, the State filed a notion for appoi nt nent of

psychiatrist, requesting that the Defendant be eval uated

regarding his ability to understand t he nature and severity

of the charges against him See Exhibit "x", Mtion for

Appoi ntment of Psychiatrist(s). The trial court then

appointed Dr. Constance Kay, Dr. J. Lloyd WIlder and Dr.

Davi d Greenbl um pursuant to Rule 3.210 and 3. 211, Florida

Rules of Crimnal Procedure (1987), to determne the

Def endant's conpetency to stand trial. See exhibit "y",

Order Appointing Expert Pursuant to F.R Cr, .P.3.210(b);
Exhibit "Z", Oder Appointing expert(s) Pursuant to

YPorter's conpetency to stand trial was eval uated before tri al
began, and he was found conpetent to proceed. (TR328-9).
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F.RCr.P.3.210 and 3.211; and Exhibit "z", Anmended O der
Appoi nting expert Pursuant to F.R Cr.P. 3.210 (b). The
Def endant | ater refused to see Dr. Greenblum See Exhi bit
"aa", Letter from Defendant.

At a hearing on Novenber 30, 1987, both parties agreed that
the reports submtted by Dr. Wlder and Dr. Kay would be
admtted into evidence in lieu of |ive testinony. See
Exhi bit "ab", Excerpt of Transcript. Having considered the
factors set forth in Rule 3.211 (2) (A (l-vi), Dr. WIder
recommended that the Defendant be found conpetent to
proceed. See Exhibit "ac", Witten Psychol ogi cal Report
by J. Lloyd Wlder, MD. Dr. Kay expressed reservations
only about the Defendant's ability to exhibit appropriate
courtroombehavior. Dr. Kay al so noted that the Defendant
was defensive about his inability to handl e the spoken and
witten word. She indicated that this nay be relevant to
his handling his own defense. See Exhibit "ad", Witten
Psychol ogi cal Report of Constance E. Kay, Ph.D., MB. A

The trial court then conducted a thorough inquiry of the
Def endant regarding his conpetency to stand trial. See
Exhi bit "ab", Excerpt of Transcript. The court inquired
whet her the Defendant understood the charges against him
and t he maxi numpenal ti es i nvol ved. The court even all owed
t he Defendant to consult with standby counsel to ensure his
under st andi ng. The Defendant indicated that he understood
the rol es of the prosecution, defense, jury and court. He
i ndi cated that he was capable of interacting with counsel
in the preparation of his defense. Upon request by the
St at e, the court inquired specifically about the
Def endant's ability to act appropriately in the courtroom
The court inquired into the Defendant's understandi ng of
t he procedure for naking objections and the court's ruling
on objections with or wthout argunent form the parties.
The court noted that having observed the Defendant on
numer ous occasions, the Defendant had always displayed
proper decorum and conducted hinsel f appropriately.

The Defendant suggests that the nental health experts
reached their conclusions based on self-report by the
Def endant . Col l ateral counsel indicates that current
ment al heal th eval uations indicated that the Defendant was
not conpetent to enter his guilty pleas. Assuming the
truth of these allegations, they alone do not denonstrate
that the two nental health experts who exam ned the
Def endant cont enporaneous with his trial and sentencing
conducted unprofessional exam nations. "Mental health
experts often reach differing conclusions.” Engle v.
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Dugger, 576 So.2d 696, 702 (Fla. 1991). No ot her
all egations are nade regardi ng the inadequacy of the 1987
eval uati ons.

A review of the psychol ogical reports contained in the
court file indicates that the eval uati ons were conpl ete and
addressed each and every concern of the trial court. The
Def endant' s i nteractions and communi cations with the tri al
court, the state and standby counsel indicate that the
Def endant was alert and functioning properly. The
Defendant filed pretrial notions and actively cross-
exam ned state witnesses. See Exhibit "ae", Pre-trial Pro
Se Mdtions; and Exhibit "af", Excerpt of Transcript. As
noted by the trial court, the State's pretrial request for
conpetency evaluations was done out of an abundance of
caution. Se Exhibit "ab", Excerpt of Transcript. There
had been no evi dence prior to the request which called the
Def endant's conpetency into question. This Court finds
that there is conpetent and substantial evidence in the
record that the nental health eval uati ons were adequate.
Therefore, this claimis denied.

The Def endant al so argues that counsel was ineffective for
failing to object to the Defendant having to read and
eval uate the nental health reports hinself and then defend

agai nst the. The record reflects that the Defendant
knowi ngly wai ved his right to counsel and was made awar e of
the perils of self-representation. See Exhibit "ag",

Excerpt of Transcript; and Exhibit "ah", Excerpt of
Transcript. The trial court appointed SamBardwel | for the
pur pose of giving | egal advice when needed. At no tine did
t he Def endant object to this arrangenment. He may not now

conplain "that his 'co-counsel', provided for the purpose
of giving advice upon request, ineffectively 'co-
represented" him..." Goode v. State, 403 So.2d 931, 933

(Fla. 1981). Thus, this claimis denied.

(TR328-331). Those findings of fact are supported by conpetent

substantial evidence, are not an abuse of discretion and should be

affirmed in all respects.

In connection with this claim Porter argues at |ength that he

| acked the nental capacity to waive counsel, and suggests that the

wrong standard of conpetency was utilized. This sub-claim fails



because it is based upon a claimthat is procedurally barred, as the
trial court found. (TR333). Moreover, to the extent that Porter
asserts that a higher standard of conpetency applies in a waiver of
counsel situation, that claim fails under binding precedent. In
Godinez v. Moran, 509 U. S. 389, 113 S. Ct. 2680, 125 L.Ed.2d 321
(1993), the United States Suprenme Court clearly held that the
standard for determ ning conpetency to stand trial and conpetency to
wai ve counsel are the sane insofar as the required |evel of nental
functioning is concerned!® This claimis based upon an invalid | egal
prem se, and deserves no further attention.
C. THE FARETTA COVPONENT

On pages 57-66 of his brief, Porter argues that an inadequate
Faretta hearing was conducted, and that he was "i nconpetent” to waive
his right to counsel. According to Porter, the Crcuit Court erred
by not conducting an evidentiary hearing on this claim This claim
has no | egal basis for the reasons set out bel ow.

Under settled Florida law, allegations that the trial court
failed to conduct a proper Faretta inquiry nust be raised, if at all,
on direct appeal fromthe conviction and sentence. Bundy v. State,
497 So.2d 1209 (Fla. 1986). The |ower court inposed that settled
procedural bar, and denied relief on that basis. (TR332). That

di sposition is in accord with settled | aw, and should be affirned in

8The United States Suprene Court expressly reversed the Ninth
Crcuit's Moran v. Godinez, 972 F.2d 263 (9th Cr. 1992) decision
on which Porter relies. See, Initial Brief, at 61
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all respects. There is nothing upon which an evidentiary hearing
coul d have been conducted, and any argunent to the contrary has no
| egal basis.

To the extent that further discussion is necessary, the Grcuit
Court made the follow ng, alternative findings:

Furthernore, this claimlacks nerit. The recordis replete
with inquiries by the trial court concerning the
Def endant' s wai ver of counsel. See Exhibit "ag", Excerpt
of Transcript; and Exhibit "ah", Excerpt of Transcript.
Each time the court asked a pl et hora of questions regarding
t he Defendant's background, education, and nental health;
his experiences with the crimnal justice system his
understanding of a defendant's right to counsel; the
penalty sought by the State; the role of an attorney at
trial; the dangers of self-representation; the nechanism
for issuing subpoenas and filing notions; and the
procedures for naking opening and cl osing statenents and
exam ning Wi tnesses. The record reflects that the exchange
between the trial court and the Defendant did not consi st
of pro forma questions and pro forma answers. Based on
these repeated inquiries, the trial court found the
Def endant was freely, voluntarily and intelligently
exercising his right of self-representation. See Exhibit
"ag", Excerpt of Transcript; and Exhibit "ah", Excerpt of
Transcri pt.

(TR332-333). Those findings are supported by conpetent substanti al
evi dence, are not an abuse of discretion, and are an additional basis
for the denial of relief on this claim
D & E.  THE AKE/ | NEFFECTI VENESS CLAI M5

On pages 66-75 of his brief, Porter clains that he is entitled
to a hearing on his clains that the nental health experts who
eval uated him did not conduct adequate evaluations, and that trial
counsel was ineffective in connection with the nental state issues.

These clains fail for the reasons set out bel ow
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The lower court found that the pre-trial nental state
eval uati ons were adequate based upon the files and records of the
case. (TR334-36). This issue has been briefed in connection with
sub-cl aim B, above, and is unworthy of repetition here. This claim
was properly resolved wthout a hearing.

To the extent that Porter's claim is one of ineffective
assi stance of counsel, that claim collapses because Porter
represented hinself and ultimately pleaded guilty. As the | ower
court found, Porter know ngly and voluntarily waived his right to
counsel, and "was the architect of his defense at trial." Goode v.
State, 403 So.2d 931, 903 (Fla. 1981). In a very real sense
Porter's argunent proves too nuch -- he sought and received the right
to represent hinself at trial. He cannot seek to exercise his right
to self representation, and, upon conviction, allege that "counsel"”
was ineffective. Such an argunent nekes no sense?lS. Porter was
conpetent to waive counsel, and that is the end of the inquiry.
There is nothing contained within this "clain upon which an
evidentiary hearing could be conducted -- the |Iower court should be
affirmed in all respects.

V. THE NON-STATUTORY AGGRAVATION CLAIM?

The adage to "be careful what you wi sh for because you m ght
get it" cones to mnd. Porter got what he wanted, and he cannot
now attenpt to transform those express requests into a basis for
relief of sonme sort.

20This claim is nunmbered "VI" in Porter's brief. That is

apparently a typographical error. The State has re-nunbered this
issue as "V', which is the next consecutive headi ng.
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On Pages 75-76 of his brief, Porter argues that he is entitled
to an evidentiary hearing on his claim that the sentencing judge
erroneously relied on "non-statutory aggravation" in inposing a
sentence of death. This claim was properly decided by the tria
court, and the denial of relief should not be disturbed.

In ruling on this claim the trial court stated:

[t] he Defendant contends that the State relied on
nonstatutory aggravating factors in arguing for the death
penal ty. Specifically, the Defendant contends that the
trial court inits sentencing order relied on the tine the
murders occurred, the path of the bullet through the body
of Evelyn WIllians and the nunber of shots fired in
i nposi ng the death penalty.

A claim that nonstatutory aggravating circunstances
were inproperly introduced is an issued which could or
shoul d have been raised on direct appeal. Roberts v.
State, 568 So.2d at 1257-1258; Brown v. State, 596 So. 2d

1026 (Fla. 1992); Scott v. Dugger, 604 So.2d 465 (Fla.
1992); Remeta v. Dugger, 622 So.2d 452 (Fla. 1993).

Furthernore, the Defendant's contention is wthout
merit. The nonstatutory aggravating factor clai med by the

Def endant are nerely the facts surroundi ng the nurders and

those facts relied upon by the trial court in finding that

the nurder of Evelyn WIllians was especially w cked, evil,

atrocious or cruel. (TR 342).

As the Circuit Court found, this claimis procedurally barred
because it coul d have been but was not raised on direct appeal. That
is a procedural bar under settled Florida law. See e.g., Remeta v.
State, 622 So0.2d 452 (Fla. 1992). Moreover, as the alternative
finding of the trial court makes clear, what Porter attenpts to nake
into a "non-statutory aggravator" is, in reality, nerely the true

facts surrounding nurders and the facts upon which the sentencing

court relied in finding the hei nous, atrocious, or cruel aggravator.
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(TR342). Porter should not be heard to conplain because the true
facts of his handiwork were contained wthin the sentencing order.
O course, "[njurder is agrisly affair" Jeffers v. Rickets, 832 F. 2d
476, 484 (9th Cr. 1987), rev'd sub nom, Lewis v. Jeffers, 497 U. S.
764 (1990) -- there is no legal or factual basis supporting this
claim and the circuit court should be affirnmed in all respects.
VI. THE PENALTY PHASE JURY INSTRUCTION CLAIM

On pages 76-77 of his brief, Porter argues that the penalty
phase jury instructions "shifted the burden" to Porter to prove that
deat h was not the proper sentence, and that the trial court "enpl oyed
a presunption of death" when it inposed sentence. This claimis
procedurally barred and, alternatively, neritless.

In deciding this claimagainst Porter, the trial court stated:

... The trial court instructed the jury as foll ows:

However, it is your duty to follow the | aw that
wi |l be now given to you by the Court and render
to the Court an advisory sentence, or sentences
inthis case, based on your determnation as to
whet her sufficient aggravating circunstances
exist to justify the inposition of the death
penalty and whether sufficient mtigating
ci rcunst ances exist to outwei gh any aggravati ng
ci rcunst ances found to exist.

See Exhibit "ani, Excerpt of Transcript. The Def endant

clains that the trial court enployed a presunption of
deat h.

This is the standard jury instruction which has been
approved by both the state and federal courts. See Stewart
v. State, 549 So.2d 171 (Fla. 1989), cert. denied, 497 U. S.
1031, 110 S. C. 3294, 112 L.Ed.2d 1599 (1990); Bertolotti
v. Dugger, 883 F.2d 1503 (11th Cr. 1989), cert. denied,
497 U.S. 1031, 110 S. Ct. 3296, 111 L.Ed.2d 804 (1990).
Moreover, this issue could or should have been raised on
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direct appeal. Engle v. Dugger, 576 So.2d 696 (Fla. 1991);

Byrd v. State, 597 So.2d 252 (Fla. 1992); Koon v. Dugger,

619 So.2d 246 (Fla. 1993); Garcia v. State, 622 So.2d 1325

(Fla. 1993). Therefore, this claimis procedurally barred.
(TR343)

The trial court's disposition of this claim on alternative
procedural bar and no nerit grounds is in accord with settled Florida
law, and should be affirmed in all respects. To the extent that
Porter includes an ineffective assistance of counsel conponent to
this claim the lawis settled that a nerits claimcannot be recast
as one of ineffective assistance of counsel, Medina v. State, 573
So.2d 293 (Fla. 1990), and, further, counsel is not ineffective for
not objecting to a standard jury instruction, which is the case here.
Harvey v. Dugger, 656 So.2d 1253, 1258 (Fla. 1995). There is no basis
for relief, nor is there any basis for an evidentiary hearing.

VII. THE OVERBROAD AGGRAVATORS CLAIM

On pages 78-84 of his brief, Porter argues that the jury
instructions on every aggravator submtted to the jury were
"overbroadly and vaguely argued and applied”. This claimis not a
basis for relief (in the formof an evidentiary hearing, presumably)
for the reasons set out bel ow

The first reason that this claimis not a basis for relief is
because, as the trial court found (TR347), it is procedurally barred
because it could have been but was not raised at trial or on direct

appeal. See, e.g., Archer v. State, 673 So.2d 17 (Fla. 1996); walls

v. State, 641 So.2d 381 (Fla. 1994); Johnson v. State, 593 So.2d 206
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(Fla. 1992). That is a sufficient basis for denial of relief.

To the extent that further discussion of this claim is
necessary, whatever nay be said about the heinous, atrocious, or
cruel aggravating circunmstance jury instruction, this Court struck
t hat aggravator on direct appeal. Porter v. State, 564 So.2d at
1063. This Court did, however, go on to find that death was still
the proper sentence. 1d., at 1064-65. I nsofar as the cold,
cal culated and preneditated aggravator is concerned, this Court
f ound:

However, the state did neet its burden in proving beyond a
reasonabl e doubt that the nurder was committed in a cold,
calcul ated or preneditated manner w thout any noral or
| egal justification. Sec. 921.141(5)(i), Fla. Stat.
(1985). To avoid arbitrary and capri ci ous puni shnment, this
aggravating circunstance "nust genuinely narrow the class
of persons eligible for the death penalty and nust
reasonably justify the i nposition of a nore severe sentence
on the defendant conpared to others found guilty of
murder." Zant v. Stephens, 462 U.S. 862, 877, 103 S.C
2733, 2742, 77 L.Ed.2d 235 (1983) (footnote omtted).
Since preneditation already i s an el enent of capital nurder
in Florida, [footnote omtted] section 921.141(5)(i) nust
have a different neaning; otherwise, it would apply to
every prenedit at ed mur der . Ther ef or e, section
921.141(5) (i) must apply to nurders nore col d- bl ooded, nore
rut hl ess, and nore plotting thank the ordinarily
reprehensible crinme of preneditated first-degree nurder
[footnote omtted].

The Court has adopted t he phrase "hei ght ened prenedi tati on”
to distinguish this aggravating circunstance from the
prenmeditation el ement of first-degree nurder. See, e.g.,
Hamblen v. State, 527 So.2d 800, 805 (Fla. 1998); Rogers v.
State, 511 So.2d 526, 533 (Fla. 1987), cert. denied, 484
us 1020, 108 S. . 733, 98 L.Ed.2d 681 (1988).
Hei ght ened preneditation can be denonstrated by the manner
of the killing, but the evidence nust prove beyond a
reasonabl e doubt that the defendant planned or arranged to
commt murder before the crinme began. Hamblen, 527 So. 2d
at 805; Rogers, 511 So.2d at 533. See, e.g., Koon v.
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State, 513 So.2d 1253 (Fla. 1987), cert. denied, 485 U. S.
943, 108 S.Ct. 1124, 99 L.Ed.2d 284 (1988). Hamblen and
Rogers show that heightened prenmeditation does not apply
when a perpetrator intends to conmt an arned robbery of a

store but ends up killing the store clerk in the process.
Nor does it apply when a killing occurs during a fit of
rage because "rage is inconsistent with the preneditated
intent to kill someone,"” unless there is other evidence to

prove heightened preneditation beyond a reasonabl e doubt.

Mitchell v. State, 527 So.2d 179, 182 (Fla.), cert. denied,

488 U.S. 960, 109 S.Ct. 404, 102 L.Ed.2d 392 (1988).

This is not a case involving a sudden fit of rage. Porter

previously had threatened to kill WIliams and her

daught er. He watched WIlianms' house for two days just

before the mnurders. Apparently he stole a gun from a

friend just to kill WIlliams. Then he told another friend

that she would be reading about him in the newspaper.

VWile Porter's notivation my have been grounded in

passion, it is clear that he contenplated this nurder well

i n advance.

Porter v. State, 564 So.2d at 1063-64. Those findings by this Court
are nore than sufficient to establish that this nmurder was cold,
cal cul ated and preneditated no matter howthat aggravator is defined.
See, Archer, supra,; Walls, supra.

To the extent that Porter conplains because the jury was "not
told that the" during the com ssion of a burglary aggravator was
insufficient by itself to support a sentence of death, that claimis
alternatively procedurally barred and neritless, as the trial court
found. (TR346-7). No conponent of this claimis sufficient to state
a basis for an evidentiary hearing or any other relief.

VIII. THE AUTOMATIC AGGRAVATOR CLAIM

On pages 85-86 of his brief, Porter argues that his case should

be remanded to the trial court for that court to consider the nerits

of his claim that his death sentence rests on an "autonmtic"
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aggravat or. Porter is not entitled to relief of any sort for the
reasons set out bel ow.

The first reason that Porter is not entitled to relief is
because this claimis procedurally barred because it could have been
but was not raised on direct appeal. That is a procedural bar under
settled Florida |aw. See, Garcia v. State, 622 So.2d 1325, 1326
(Fla. 1993); Roberts v. State, 568 So.2d 1255 (Fla. 1990); Jennings
v. State, 583 So.2d 316 (Fla. 1991).

The second reason that Porter is not entitled to relief on this
claimis because the claimhas no nerit. Hudson v. State, 708 So. 2d
256 (Fla. 1998); Blanco v. State, 706 So.2d 7 (Fla. 1997); Orme v.
State, 677 So.2d 258 (Fla. 1996); Mills v. State, 476 So.2d 172 (Fl a.
1985); Clark v. State, 443 So.2d 973 (Fla. 1983).

IX. THE FAILURE TO FIND MITIGATION CLAIM

On page 87 of his brief, Porter argues that certain natters
shoul d have been but were not found as mtigation by the sentencing
court. As the Grcuit Court found, this claimis procedurally barred
because it could have been but was not raised on direct appeal
(TR352). That is a procedural bar under settled | aw. See, Johnston
v. Dugger, 583 So.2d 657 (Fla. 1991); Jennings v. State, 583 So. 2d
316 (Fla. 1991); Engle v. Dugger, 576 So.2d 696 (Fla. 1991); Correll
v. Dugger, 559 So.2d 422 (Fla. 1990). Porter is not entitled to
relief, and the trial court should be affirnmed in all respects.

X. THE PROSECUTORIAL ARGUMENT CLAIM
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On pages 88-90 of his brief, Porter argues that he is entitled
to relief based upon "inflammtory and inproper coments and
argunents” on the part of the prosecutor. As the Crcuit Court
found, this claimis procedurally barred because it could have been
but was not raised at trial or on direct appeal. (TR352-53). That
is a procedural bar under settled |aw. Van Poyck v. State, 694 So. 2d
636, (Fla. 1997); Medina v. State, 573 So.2d 293 (Fla. 1990);
Correll, supra. Porter is not entitled to relief on this claim

CONCLUSION

Based upon the foregoing argunents and authorities, the Grcuit

Court's denial of Porter's Rule 3.850 notion should be affirmed in

all respects.
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