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PRELIMINARY STATEMENT

Thi s proceeding involves the appeal of the circuit court's
denial of M. Porter's notion for post-conviction relief. The
noti on was brought pursuant to Fla. R Crim P. 3.850. The
circuit court denied several of M. Porter's clains wthout an
evidentiary hearing. The circuit court held alimted
evidentiary hearing on the ineffective assistance of counsel
regardi ng counsel's failure to pursue nental health eval uations
for the purpose of devel oping mtigating evidence and counsel's
failure to present matters in mtigation.

The follow ng synbols will be used to designate references

to the record in this instant cause:

"R " -- record on direct appeal to this Court;

"PC-R" -- record on the first 3.850 appeal to this Court;
"PC-R2." -- record on the second 3.850 appeal to this Court;
"SPC-R2." -- supplenental record on the second 3. 850 appeal

to this Court.
"T" --transcript of the evidentiary hearing held on January

4-5, 1996.



REQUEST FOR ORAL ARGUMENT

M. Porter has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Porter, through counsel, accordingly urges that the Court permt

oral argunment.
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STATEMENT OF THE CASE

The Circuit Court of the Eighteenth Judicial Crcuit,
Brevard County, entered the judgnents of conviction and sentence
under consideration. M. Porter was charged by indictnment dated
Cct ober 28, 1986, for the first degree nurders of his ex-lover,
Evel yn Wl lianms, her boyfriend and other related offenses (R
2578-79).

The record does not contain any proceeding at which M.
Porter initially requested to represent hinself. The only
pretrial hearing contained in the record are hearings conducted
February 25, 1987 (R 2473), March 13, 1987 (R 2495), Novenber
20, 1987 (R 2506), Novenber 24, 1987 (R 1544), and Novenber 30,
1987 (R 1569). At the February and March hearings, M. Porter
was represented by Assistant Public Defender Brian Onek; at the
Novenber hearings, M. Porter appeared pro se. No request by him
to do so appears in the record.

M. Porter was initially represented by the Public
Def ender's O fice, whose notion to wi thdraw as counsel was
granted on March 17, 1987 (R 2642). Throughout May and June of
1987, M. Porter made nunerous requests for assistance to the
Public Defender's Ofice. On June 1, 1987, M. Porter filed
several pro se notions (R 2645-59), which had been provided to
hi m by the Public Defender's Ofice.

On June 17, 1987, Sam Bardwel|l entered an appearance as M.
Porter's counsel (R 2660). On June 22, 1987, M. Bardwell, the
State, and Judge Antoon signed a "stipulation” that M. Bardwell

1



was "full counsel™ for M. Porter (R 2661). The record reflects
no other action regarding M. Porter's counsel until the Novenber
20, 1987, hearing at which M. Porter appeared pro se.

As his jury trial began, M. Porter was representing
hi msel f. Throughout the guilt phase M. Porter becane
i ncreasingly agitated about his case. Suddenly, in the m dst of
his jury trial, M. Porter pled guilty to all charges (R 1523).
After entering the guilty pleas, M. Porter attenpted suicide
twce by throwing hinself off a second story wal kway in the
county jail (R 1653-1699).

Thereafter, M. Porter attenpted to withdraw his guilty
pl eas on the basis that they were made whil e he was under the
threat that his famly was in danger. The court denied his
notion to withdraw the guilty pleas and continued on to penalty
phase with standby counsel now acting as defense counsel (R
1654, 1780, 1781).

After a penalty phase conducted exclusively by M. Bardwell,
the jury recommended the death sentence (R 2273). On March 4,

1988, the trial court inposed, inter alia, a sentence of death on

one count of first-degree nurder and a sentence of life
i nprisonment on the other count of first-degree nurder (R 2452-
53).

On direct appeal, this Court affirnmed M. Porter's

convi ctions and sent ences. Porter v. State, 564 So. 2d 1060

(Fla. 1990). The United States Suprene Court denied certiorari
on February 19, 1991. Porter v. Florida, 111 S. C. 1024 (1991).




M. Porter, in conpliance with a demand by the CGovernor of
the State of Florida, initiated his Rule 3.850 notion eight
months early on June 22, 1992 (PC-R 21-32). The initial Motion
to Vacate Judgnment of Conviction and Sentence with Speci al
Request for Leave to Anend specifically pled that it was
inconplete due to the failure of state agencies to conply fully
wi th Chapter 119 (PC-R 21-32).

On February 15, 1993, the circuit court granted |l eave to
amend the initial 3.850 notion within 60 days of the date that
all docunents were produced (PC-R 80-82). Subsequently, an
Amended Motion to Vacate was filed on June 28, 1993. The Anended
Motion set out detailed clainms for relief including issues such
as conpetence, Brady violations, ineffective assistance of
standby counsel, and prosecutorial m sconduct by the state (PC-R
7-183). The notion was verified by M. Porter's attorney on
behal f of his inconpetent client. On August 18, 1993, the court
summarily deni ed the noti on because the oath was not signed by
M. Porter hinself (PC-R 186-89).

A Motion to Reconsider Order Denying Defendant's Mtion for
Post - Conviction Relief was filed with another Anended Mdtion to
Vacate which was verified by M. Porter hinself (PCR 1-6).
Even though the notion had been verified by M. Porter, the
circuit court sunmarily denied the Mdtion to Reconsider and the
Amended Motion to Vacate wi thout an evidentiary hearing (PCGR
193-218). Notice of Appeal tinely foll owed on October 5, 1993
(PCGR 218-219). After the State conceded that the circuit



court's denial of M. Porter's anended Rul e 3.850 notion was
W t hout prejudice and that M. Porter could sinply file a
verified pleading, this Court dismssed M. Porter's appeal and
remanded M. Porter's case to the circuit court.

Foll owi ng remand, M. Porter filed another verified anended
Rul e 3.850 notion (PC-R 1). The lower court held a Huff hearing
on May 22, 1995. Thereafter, the |lower court entered an order
denying all but two (2) of M. Porter's clains (PCR2. 322-354).

On January 4-5, 1996, the circuit court held a hearing on
two issues: (1) whether M. Porter received ineffective
assi stance of counsel regarding counsel's failure to pursue
ment al health eval uations and (2) whether M. Porter received
i neffective assistance of counsel regarding counsel's failure to
present matters in mtigation.

On May 10, 1996, the lower court denied M. Porter relief
(PCG-R2. 1203-15). Notice of Appeal tinely followed on July 15,

1996.
SUMMARY OF ARGUMENT
1. At the sentencing phase of his trial, M. Porter was
deni ed effective assistance of counsel. As a result, counsel's

performance was deficient and M. Porter's death sentence is
unrel i able as a consequence.

2. M. Porter is entitled to another Huff hearing on the
claims he raised in his Rule 3.850 notion. The trial court erred
in summarily denying these clains without allowing M. Porter the

benefit of argunment on his clains contrary to Huff v. State.




3A. Due to omssions in the record on appeal, M. Porter
has been denied a proper direct appeal fromhis judgnent of
conviction and a proper appeal fromhis sentence of death
contrary to the U S. and Florida Constitutions. M. Porter and
col l ateral counsel cannot effectively evaluate and raise cl ains
based on this defective record.

3B. M. Porter was inconpetent to stand trial and undergo
capital sentencing. The trial court failed inits duty to
conduct an adversarial hearing on M. Porter's conpetency despite
clear indications by the state attorney and court-appointed
mental health experts that M. Porter was inconpetent.

3C. M. Porter's constitutional rights were violated
because an adequate and thorough Faretta hearing, that was
required to ensure that M. Porter was conpetent to nmake a
knowi ng and intelligent waiver of his right to counsel, was not
conducted. M. Porter could not nmake a voluntary, know ng and
intelligent waiver of his right to counsel because he was
i nconpet ent .

3D. M. Porter's right to a reliable, fair and
i ndi vidual i zed sentenci ng proceedi ng was deni ed because the
mental health experts who evaluated himfailed to conduct
prof essionally conpetent and appropriate eval uations. Defense
counsel, likew se, failed to render effective assistance of
counsel resulting in proceedings at which M. Porter was all owed
to proceed pro se and waive his right to counsel when he was

i nconpet ent .



3E. Because the state wi thheld evidence which was materi al
and excul patory in nature and/or presented m sl eadi ng evi dence,
M. Porter was deprived of his right to due process under the
U S. and Florida Constitutions. Interference by the trial court
and standby counsel nmade it inpossible for M. Porter to
effectively represent hinself during guilt phase and prevented
M. Porter from adequately investigating or preparing to defend
his case and chall enge the state's evidence. A full adversari al
testing could not occur due to the state's om ssions and the
trial court's interference.

4. M. Porter's death sentence was fundamentally unfair
and unreliabl e because of the introduction of non-statutory
aggravating factors and the state's argunents upon those factors.
Def ense counsel's failure to object or argue effectively against
t hese non-statutory aggravating factors was ineffective
assi stance which prejudiced M. Porter.

5. The penalty phase jury instructions were incorrect
under Florida | aw because they unconstitutionally shifted the
burden to M. Porter to prove that death was inappropriate. The
trial court used this presunption of death to sentence M. Porter
to die. Defense counsel was ineffective for failing to object or
argue this issue. The resulting prejudice to M. Porter is
mani f est .

6. M. Porter's death sentence was tainted by
unconstitutionally vague and overbroad instructions to the jury

and by inproper application of the statutory aggravators of



"hei nous, atrocious or cruel", "cold, cal culated and

prenedi tated”, "prior violent felony", and "during the course of

a felony" contrary to the holdings in Espinosa v. Florida and

Ri chnond v. Lewis, and in violation of the Ei ghth and Fourteenth

Amendnent s.

7. M. Porter was denied his rights under the sixth,
eighth and fourteenth anendnents to the U S. Constitution when
his death sentence rests upon an unconstitutional automatic
aggravating circunstance. Defense counsel's failure to object to
this aggravating circunmstance was ineffective assistance of
counsel

8. M. Porter's judge failed to consider mtigating
factors which are clearly set out in the record in violation of
the eighth and fourteenth amendnents.

9. In penalty phase of trial, the prosecutor's argunent
was i nproper and his inflamatory conments rendered M. Porter's

deat h sentence fundanentally unfair and unreliable.



ARGUMENT I
THE LOWER COURT ERRED IN DENYING MR. PORTER
RELIEF ON HIS CLAIM THAT TRIAL COUNSEL FAILED
TO PROVIDE EFFECTIVE ASSISTANCE OF COUNSEL AT
THE PENALTY PHASE.
A. INTRODUCTION

In Strickland v. Washington, 466 U S. 668 (1984), the United

States Suprene Court held that counsel has a duty to bring to
bear such skill and know edge as will render the trial a reliable
adversary testing process. 1d, at 688. Specifically, counsel
has a duty to investigate in order to make the adversari al
testing process work in the particular case. 1d. at 690.

Beyond the guilt-innocence stage, defense counsel nust
di scharge very significant constitutional responsibilities at the
sentenci ng phase of a capital trial. The United States Suprene
Court has held that in a capital case, "accurate sentencing
information is an indi spensable prerequisite to a reasoned
determ nati on of whether a defendant shall live or die [nmade] by
a jury of people who may have never nmade a sentencing decision.”

Geqgq v. Georgia, 428 U.S. 153, 190 (1976) (plurality opinion).

In Gegg and its conpani on cases, the Court enphasized the
i nportance of focusing the sentencer's attention on "the
particul ari zed characteristics of the individual defendant."” 1d.

at 206. See also Roberts v. Louisiana, 428 U.S. 325 (1976);

Whodson v. North Carolina, 428 U S. 280 (1976).

Counsel 's highest duty is the duty to investigate and

prepare. \Were counsel does not fulfill that duty, the defendant



is denied a fair adversarial testing process and the proceedi ngs'
results are rendered unreliable.
No tactical notive can be ascribed to an attorney whose

om ssions are based on ignorance, see Brewer v. Aiken, 935 F. 2d

850 (7th Cr. 1991), or on the failure to properly investigate or
prepare. See Kenley v. Arnontrout, 937 F.2d 1298 (8th Cr

1991); Kinmmelman v. Morrison, 477 U S. 365 (1986). M. Porter's

sentence of death is the resulting prejudice. It cannot be said
that there is no reasonable probability that the results of the
sent enci ng phase of the trial would have been different if the
evi dence di scussed bel ow had been presented to the sentencer.
Strickland, 466 U. S. at 694. The key aspect of the penalty phase
is that the sentence be individualized, focused on the
particul ari zed characteristics of the individual defendant. Penry

v. Lynaugh, 488 U. S. 74 (1989); Geqgg v. Georgia, 428 U.S. 153

(1976). This did not occur in M. Porter's case.

At the evidentiary hearing, M. Porter proved both that
trial counsel's performance was deficient and that prejudice
resulted. Rule 3.850 relief is appropriate.

B. COUNSEL FAILED TO DEVELOP MITIGATION

1. Mlitary service

Trial counsel failed to present any evidence regarding M.
Porter's mlitary service. At the evidentiary hearing
docunentary and testinonial evidence was introduced which
established that George Porter, Jr. is a war hero. M. Porter

served his country and fought bravely in the Korean \War.



M. Porter's mlitary records indicate that he enlisted in
the U S. Arny at 16! years of age, on August 30, 1949 (Defense
Exhibit 3). He was awarded the National Defense Service Medal
for enlisting in tinme of conflict. Id. He also was awarded the
United Nations Service Medal for serving with United Nations
forces in the Korean conflict. 1d.

M. Porter also earned several conbat nedals. Those awards
i nclude the Korean Service Medal with three (3) Bronze Service
Stars. Id. To be awarded this nmedal M. Porter had to neet the
following criteria:

Korean Service Medal. Awarded for
conbat service wthin the Korean Theater
bet ween 27 June 1950 and 27 July 1953, one
bronze service star for each canpai gn under
any of the follow ng conditions:

(1) Assigned or attached to and
present for duty with a unit during the
period in which it participated in
conbat .

(2) Under orders in the conbat
zone, in addition, neets any of the
foll ow ng requirenents:

(a) Awarded a conbat
decorati on

(b) Furnished a certificate
by a commandi ng general of a corps,
hi gher unit, or independent force that
he actually participated in conbat.

(c) Served at a normal post
of duty (as contrasted to occupying the

' His birth certificate shows his actual date of birth to be
February 18, 1933, not 1932 as shown on his DD 214. Hi s nother
m srepresented his age and signed for himto enlist when he was
actually only 16 years ol d.
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status of an inspector, observer, or
visitor).

(3) Was an evader or escapee in the
conbat zone or recovered froma prisoner of
war status in the conbat zone during the tine
[imtations of the canpaign. Prisoners of
war will be accorded credit for the tine
spent in confinenent or while otherwise in
restraint under eneny control.?2

It is noted above that the Bronze Stars wth the Korean Service
Medal are for subsequent awards, a total of three tines M.
Porter served in significant canpaigns.
Anot her award bestowed upon M. Porter is the Conbat
I nfantryman's Badge, which is a unique award earned only by those
who bear the brunt of conbat -- the infantry. M. Porter's DD
214 indicates that he was awarded this badge Novenber 17, 1950
and he therefore met the follow ng requirenents.?
COMBAT INFANTRY BADGE
a. Eligibility requirements

(1) An individual nust be an
infantry officer in the grade of col onel
or below, or an enlisted man or a
warrant officer with infantry MOS, who
subsequent to 6 Decenber 1941 has
satisfactorily perfornmed duty while
assigned or attached as a nenber of an
infantry unit of brigade, reginental, or
smal | er size during any period such unit
was engaged in active ground conbat.
Battle participation credit alone is not
sufficient; the unit nust have been in
active ground conbat with the eneny

2From Guide for the Preparation and Submni ssion of Post
Traumatic Stress Disorder Research Requests, (P.68)(undated) U S
Armmy and Joint Services Environnmental Support G oup, 1230 K
Street, N.W, Washington, D.C. 20006-3868 (hereafter, CGuide).

3See Guide, pp. 60, 61.
11



during the period. Awards may be nade
to assi gned nenbers of ranger infantry
conpani es assigned or attached to
tactical infantry organizations.

(4) One award of the Conbat
| nfantryman Badge is authorized to each
i ndi vi dual for each separate war in
whi ch the requirenments prescribed have
been net. Second and third awards are
i ndi cated by superinposing 1 and 2 stars
respectively, centered at the top of
t he badge between the points of the oak
wr eat h. 4

At the evidentiary hearing, Lieutenant Col onel Sherman Pratt
testified that, this "is a very prized nedal awarded for conbat
i nfantrymen who served satisfactorily. They are not issued
automatically. He could have only gotten it upon ny
recommendation as his commandi ng officer” (T. 159).

The DD- 214 also indicates M. Porter was awarded a Purple
Heart (with first cluster) on June 15, 1951. WM. Porter was
wounded in conbat twice. The requirenents for award of the
Purple Heart are as foll ows:

PURPLE HEART

a. The Purple Heart is awarded in the
name of the President of the United States to
any nmenber of an Arnmed Force or any civilian
national of the United States who, while
servi ng under conpetent authority in any
capacity with one of the U S. Arned Services
after 5 April 1917, has been wounded, or
killed, or who has died or may hereafter die
after being wounded - -

(1) In any action against an eneny of
the United States;

‘See Gui de, pp. 60, 61.
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(2) In any action wth an opposing
armed force of a foreign country in which the
Armed Forces of the Untied States are or have
been engaged;

(3) Wiile serving wwth friendly foreign
forces engaged in an arned conflict against
an opposing arned force in which the United
States is not a belligerent party;

(4) As aresult of an act of any such
eneny or opposing arned forces;

(b) A Purple Heart is authorized for
the first wound suffered under conditions
i ndi cat ed above, but for each subsequent
award an Cak Leaf Cluster shall be awarded to
be worn on the nmedal or ribbon. Not nore
than one award will be nade for nore than one
wound or injury received at the sane instant
or formthe sane mssile, force, explosion
or agent. For the purpose of considering an
award of this decoration, a "wound" is
defined as an injury to any part of the body
froman outside force or agent sustained
under one or nore of the conditions |isted
above. A physical lesion is not required,
provi ded the concussi on or other form of
injury is directly due to eneny, opposing
armed force, or hostile foreign force action
It is not intended that such strict
interpretation of the requirenent for the
wound/injury to be caused by direct result of
hostil e action be taken which woul d precl ude
the award being nmade to deserving personnel.
For exanple, in a case such as an individual
injured while maki ng a parachute | anding from
an aircraft that had been brought down by
eneny fire, or an individual injured as a
result of a vehicle accident caused by eneny
fire, the decision will be made in favor of
the individual and the award wil| be nade.

(c) A wound for which the award i s nmade
must have required treatnment by a nedica
officer, and records of nedical treatnent for
wounds or injuries received in action as

13



descri bed above nust been made a matter of
official record.?®

The DD- 214 al so specifically sets out what the purple hearts
awarded to M. Porter were for:

22 Septenber 50, Bullet wound left |eg

15 February 51, Pos Fracture Left wi st

Further investigation of this one docunent indicates that
while M. Porter |ost 365 days due to | egal problens in the
service, his additional total service for the three years, two
nmont hs and twenty-one days is reflected in his "Honorable"

di scharge. Despite the lost time for AWDL (after serving in
conbat), M. Porter was still recommended for the Good Conduct
Medal and ot her honors.

On Novenber 20, 1953, M. Porter's records reflect that he
was favorably considered for the Good Conduct Medal. This was
his last day in the service and the nedal has yet to be awarded.
The Good Conduct Medal is awarded for persons whose conduct over
a three-year period reflected no major disciplinary probl ens.

M. Porter's records further indicate that he is "entitled
to award of (the) Korean Presidential Unit Ctation" as of
January 8, 1951. Following are the reasons for awarding this

honor :

5> See CQuide, pp. 54, b55.
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UNIT LEVEL DECORATIONS DENOTING
COMBAT PARTICIPATION

PRESIDENTIAL UNIT CITATION
(Army)

The Presidential Unit Ctation is
awarded to units of the Arnmed Forces of
the United States and cobel | i gerent
nations for extraordinary heroismin
action against an armed eneny occurring
on or after 7 Decenber 1941. The unit
must display such gallantry,

determ nation and esprit de corps in
acconplishing its m ssion under
extrenely difficult and hazardous
conditions as to set it apart and above
other units participating in the sane
canpaign. The degree of heroism
required is the sane as that which would
warrant award of a Distinguished Service
Cross to an individual. Extended
periods of conmbat duty or participation
in a |large nunber of operational

m ssions, either ground or air, is not
sufficient. This award will normally be
earned by units which have partici pated
in single or successive actions covering
relatively brief time spans. It is not
reasonable to presune that entire units
can sustain D stinguished Service Cross
performance for extended tine periods
except under the nost unusual
circunstances. Only on rare occasions
will a unit larger than battalion
qualify for award of this decoration.?®

As noted above, the Presidential Unit G tation is conpared

to the Distinguished Service Cross -- for an entire unit. The

Di stingui shed Service Cross is second only to the Medal of Honor,

and the requirenents for the D stinguished Service Cross are

applied to an entire unit. Those requirenents are:

pp. 69, 70 (enphasis added).
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Col onel Pratt testified that M.

(d)istinguished by extraordi nary heroi sm not
justifying the award of a Medal of Honor
whi | e engaged in an action agai nst an eneny
of the United States; while engaged in
mlitary operations involving conflict with
an opposing/foreign force or engaged in an
armed conflict against an opposing armnmed
force in which the United States is not a
belligerent party. The act or acts of

her oi sm nust have been so notable and have
involved risk of life so extraordinary [sic]
as to set the individual (s) apart fromone's
conr ades. ’

Porter's reginent did receive

that award for its engagenent at Chipyong-ni (sic)(T. 160).

Li eut enant Col onel

Sherman Pratt testified extensively at

M. Porter's evidentiary hearing. Colonel Pratt reviewed M.

Porter's mlitary records and testified that M. Porter

began his

mlitary career at Fort Lewis and was sent to Korea in August,

1950 (T. 126; Defense Exhibit 3). In Cctober, 1950, M.

was transferred to the 23rd Infantry Regi ment;

Port er

the sane unit as

Col onel Pratt (T. 126; Defense Exhibit 3). Colonel Pratt

testified:

The records indicate that, (sic) ny
records at home al so that | have obtai ned
fromSt. Louis Arny Records Center, (sic)
establish that he was a nenber of Conpany B
of the 1st Battalion of the 23rd Regi nent of
the 2nd Division which is the rifle conpany
that | commanded during that period of tine.

So this -- this -- this fella served as
one of ny troopers in Baker Conpany of the
23rd Regi nment.

(T. 126-27).

‘@ui de, p. 52 (enphasis added).
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Col onel Pratt testified about the novenment and battles in
which he and M. Porter's unit were engaged. Colonel Pratt
stated that shortly after the war broke out, the North Koreans
crossed the 38th Parallel. M. Porter was sent to Korea in order
to help sustain the Pusan Perineter (T. 128). After a few
nmont hs, enough troops had been assim | ated and the H gh Conmmand
felt that the troops were ready to "break out of the Pusan
Perimeter” (T. 129). "In the days that followed that, there was
rapi d advancenment northward and |inking up of the two forces.
And they reached the 38th Parallel in days" (T. 129).

On Novenber 25, 1950, the arny prepared to advance beyond
the 38th Parallel (T. 131). Colonel Pratt explained the attack
and the actions his Reginent was ordered to take:

[ S]uddenly the Chi nese descended i n hundreds
of thousands and enconpassed the whol e area.
And that was the point of the active Chinese
intervention in the Korean \Wr.

* * %

At that point the problemwas it was
qui ckly realized by General Wal ker and
General MacArthur that there was a need to
evacuat e because we could not -- a whole new
war with a whole new eneny with hundreds of
t housands of new troops, the problemwas to
see whether or not the Eighth Arny could be
saved at all. And so the orders were given
to a start a withdrawal .

* * %

Well, the -- the challenge at that tine
was to try to save the Eighth Arnmy so it
could fight another day -- save it from
conpl ete devel opnment and per haps
anni hi l ati on.

17



And to do that, the tactical plan or
strategic plan of attack was to | eave one
di vision behind to fight a rear guard action.

* * %

That was the 2nd Di vi si on.

* * %

That division was |left behind to be the
last unit out. And whether or not the save -
the Eighth Arny could be saved depended to a
| arge extent on how | ong that division could
hol d the Chi nese back | ong enough to let the
rest of the Eighth Arny escape.

They did so but at a (sic) ghastly

price. The division was -- had over 50
percent casualties. It was rendered conbat
ineffective (sic). And on the -- it stayed

in position.

And on Novenber the 28th, while the rest
of the Eighth Arny was rapidly depl oyi ng
sout hward to and bel ow the 38th Parallel, two
of the reginents of the 2nd Division -- the
9th and the 38th Reginents -- start --
finally got their perm ssion to wthdraw
because the Chinese had already hit the
division frontally and were filtering around
the right and left flanks. W could see them
fromthe top of our positions way out five

mles to the right and left -- long, black
colums of Chinese stream ng around. And we
knew that they were -- trying to encircle and
cut us off.

* * %

The 9th and the 38th Reginents, two
regiments of the 2nd Division, |eaving behind
the 23rd Regi nent which was ny regi nent and -

* * %

It was M. Porter's reginent.

* * %

.. [Qur reginent was still in position
back forward trying to hold off to let these
two regi nents get out.
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(T. 131-34).
Col onel Pratt al so answered several questions regarding the
effect of the 2nd D vision's stand:

Q (by M. Kissinger): Approximtely how many
troops were at the Yalu when the Chinese Arny
crossed?

A Well, the whole Eighth Arnmy. | would say
a hundred t housand.

* * %

Q Approximately how many of those nen were
abl e to escape because of -- were able to
effectively retreat because of the rear guard
action of the 2nd Division?

A Well, sone of the units had pretty heavy
casualties on a small unit level -- conpanies
and battalions -- but essentially the whole

Ei ghth Arny escaped relatively nostly intact.

Q And how many nen --
A:  Except for the 2nd D vi sion.

Q@ How many nen all told were in the 2nd
Division -- were left behind in the 2nd
Division to conduct this rear guard action?

A:  The whole division. Mst of the units
were at | ow strength. Casualties had been
heavy. They had never been built up to ful
strength, but I would say the total conbat
strength of the 2nd D vision at that point
was between three and six thousand.

Q@ So without being overly dramatic, these
three to six thousand nen essentially all owed
hundreds of thousands of nen to get back
below the 38th Parallel. |Is that a fair

st at enent ?

A:  There may be veterans fromother units

who would not put it quite that way, but |
think that is essentially true; yes. And I
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think -- | think the mlitary records of the
day will bear ne out on that.

(T. 134-35). In effect, and as recogni zed by the nedals with
which M. Porter has been honored, his bravery and courage
al l owed much of the Eighth Arny to retreat safely when the
Chi nese attacked.

Col onel Pratt also testified nore specifically about the
conditions M. Porter and the 2nd Division encountered during
this stand with the Chinese. On Novenber 28th, the 2nd Division

continued to "hold the rear" and battle the Chinese (T. 138).

A. ... | had ny conpany, Baker Conpany, of
which M --

* * %
A. -- Porter was assigned. W were in
position on the main north/south road through
a -- canme across the river, across the

bri dge, across from sone rice paddi es, and
cut through the high ground on which ny
conpany was on one side and Abl e Conpany was
of the 1st Battalion of the 23rd Regi nent was
on the left side.

W went into position there in the
bitter cold night, terribly worn out,
terribly weary, alnost |ike zonbies because
we had been in constant -- for five days we
had been in constant contact with the eneny
fighting our way to the rear, little or no
sleep, little or no food, literally as | say
zonbi es.

W went into position around m dni ght,
just worn out. And the troops, we occupied -
- set up their positions. And ny
instructions were (sic) that the units to the
front were pulling through us and we were to
guard their withdrawal and that they -- when
they finished withdrawi ng, we woul d be
notified.

Al ong about one o'clock in the norning
by radio, ny battalion conmander in the
val l ey below radioed to ne at the top of the
hill. Said, Pratt, all of the friendly units
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have now wit hdrawn. There are no nore ahead
of you. If you hear anything out to the
front, it wll be the eneny. And | said,
okay, fine.

So the rest of the night went through
qui et, nothing happened. W coul d hear
bangi ng and so forth in the cold, crisp
winter air. W could hear |ots of noise out
to our front but banging around, people
shouting, and so forth.

Just as dawn -- the first, gray, rosy
fingers of dawn were com ng through the
eastern horizon, suddenly the Chinese were on
us by the hundreds. And there devel oped for
t he next hour or so a fierce hand-to-hand
fight with the Chinese on our position on top
of the hill.

Later in the day when we took a body
count, we counted between three and five
hundred Chinese that we had killed there on
the hill :

By late in the day as we were getting
nore and nore antsy, we finally got -- about
four o' clock in the afternoon, finally got
perm ssion to w thdraw ourselves. It nmade us
the last unit of the Eighth Arny to w thdraw
from North Korea.

Q How many Chinese troops were -- did you
engage -- the six thousand nen -- these three
to six thousand nmen engage approxi mately?

A | don't think that will ever be

determ ned with accuracy. Ceneral WII oby,
the G2 for General MacArthur, estinated that
amllion two hundred thousand Chi nese had
intervened; but |ater historians believed
that he was -- he panicked and he
overestimated that. They later adjusted that
down to around six hundred thousand; but of
course we didn't have all six hundred

t housand at that time on us but we had a
hefty percentage of them-- we felt.

(T. 138-40).
After this confrontation the Eighth Arny continued to fight
the Chinese (T. 141). However, in early February, 1951,

"evacuation plans had been drawn up to evacuate Korea al
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t oget her"

battle in

(T. 142). Colonel Pratt described the next najor

which his battalion and M. Porter engaged:

A ... Soin (sic) md February 1951, early
February, our reginent -- the 23rd Regi nent
of which the [M. Porter] was a nenber -- and

at that point, ny records show he was still
in ny Baker Conpany of the 23rd -- we found -
- the reginent found itself inalittle
communi cati on crossroads area about forty
mles east of Seoul in the foothills of the
nmount ai ns.

... At that point, the intelligence
reports showed that the Chinese were anmassing
a trenmendous build up of troops to the front
just to the north of this reginment -- the
23rd Regi ment Conbat Team commanded by
Col onel Paul Freeman.

At that point, Colonel Freeman began to
w re back and say -- radi o back and say, boy
there's a trenmendous build up of eneny troops
here, isn't it time for me to start
wi t hdrawi ng and relocating. And to his great
surprise, the H gh Coormand says, no, you're
not going to wwthdraw. | want you to go into
perinmeter defense, an all around defense
because you're going to be cut off fromthe
rest of the Eighth Arny. Dig in deep, lay in
ammuni tion and supplies, and prepare to stand
and fight.

* * *
A Well, if I my dwell on this alittle bit
because | feel -- | have always felt and |
have witten and so asserted -- that this was
one of -- first off, | think that the Pusan

Perimeter was one of the decisive el enents of
the whol e Korean War. They woul d have been
pushed off into the sea and the Korean \War
woul d have been over. So the Pusan Perineter
was a very decisive period of the Korean \War.
Secondly, the battle at Kunu-R that we
participated in and held off the rest of the
Chi nese those precious few hours until the
rest of the Eighth Arny could w thdraw, that
was a very decisive thing because if we had
not held off for just those few hours, the
Chi nese very |ikely would have gotten behind
the whole Eighth Arny. And if they had cut
t he roads behind them they would have wound
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up -- nost of the Eighth Arny woul d have
wound up so badly devastated that the Korean
War, | feel and many historians agree with
me, woul d have been over at that point.

Thirdly, having extracted thensel ves and
saved thensel ves and fallen back to where
they were south of the 38th Parallel, there
cane the tinme then when it needed to be
determ ned, as Ceneral Ridgeway realized, as
to whether or not the Eighth Arny, The United
Nati ons Command, coul d prevail against the
Chinese. These little fall back, rolling
wi th the punch operations weren't really
deci di ng that.

So it was at this little town of
Chi pyong-ni (sic) where the 23rd Regi nent
Conbat Team found itself in early February of
1951. That was to be the testing point. |If
that battle had been lost, | think there's no
guestion that the E ghth Arny Command woul d
have decided, well, we can't hack it, we're
going to withdraw out of Korea before we have
a huge di saster.

* * %

A: Al right. The Battle of Chipyong-ni
(sic) devel oped, as | say, we spent a week or
ten days everybody digging in deep, preparing
their foxholes, laying in extra grenades,
amuni tion, preparing their fields of fire.

So the instructions to the regi nental
command, the reginental conbat team Col one
Freeman, was that not to worry, that you
stand and fight . . .

And on the night of February
the 13th, 1951, the Chinese began to attack
shortly after dark hitting on the northwest
corner of that perineter. Every unit on the
front line was under constant fire; but they
were dug in well, had their positions well
| ocated. They had their fields of fire laid
out in textbook Fort Benning Infantry School
Techni ques.

So they defended thensel ves effectively
for two days and two nights. It was al nost
unrelenting. Constantly. Air -- air box car
cane in and resupplied them As the box cars
swooped | ow and dropped their parachutes and
pul l ed up, the Chinese fired through the
bellies of the planes as they pulled away.
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* * %

So al ong about noon, the Baker Conpany

nmoved out . . . to retake eneny positions.

As you can well imagine, they were under
direct open fire of the eneny forces on top
of the hill. They imediately canme under

nortar, artillery, machine gun, and every

other kind of fire that you can inmagi ne and
they were just dropping like flies as they
went al ong. Baker Conpany on that occasion

lost -- we lost -- | lost all three -- three
of the platoon sergeants were killed. Al of
the -- alnmost all of the officers were

wounded and casualties for the conpany was
over 50 percent. But we did get back up to
the hill and were (sic) hanging on by our
fingernails when about that tine the airforce
cane through with sone help and they dropped
sone napal m and by dark we had reoccupied the
top positions and had cl osed the gap there.
But that was the -- that was the operation
that took place on that day.

* * %

After Chipyong-ni (sic), the Chines --
there was never question that whether or not
how t he war was going to turn out. The
Chi nese had lost the initiative. And for --
thereafter, they went on the defensive and
they were gradually pushed back north of the
paral | el :
(T. 142-51).
Col onel Pratt testified that these events "were very trying,
horrifying experiences" (T. 152) and that M. Porter's
experi ences woul d have been even worse since his conpany
"sustained the heaviest casualties of any troops at the Chi pyong-
ni (sic) Battle" (T. 153). M. Porter clearly suffered both
physically and nentally because of his courageous service for his
country. This evidence should have been presented to the

sentencer in M. Porter's case.
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M. Porter's attorney at the penalty phase, Sam Bardwel |,
did not investigate M. Porter's mlitary history (T. 86, 91).

He failed to investigate M. Porter's mlitary service despite
the fact that he felt he would have to proceed to the penalty
phase (T. 71). Trial counsel's investigation was limted to
coll ecting sentencing orders in other capital cases (T. 58).

Trial counsel testified that had he known of M. Porter's
mlitary history, he would have presented it (T. 93). Certainly
trial counsel was ineffective for not investigating and
presenting this evidence. Had he done so, M. Porter would have
received a |ife sentence.

The | ower court discounted M. Porter's mlitary experiences
by saying that M. Porter was absent w thout |eave (AWOL) during
his mlitary tenure. The court held that "[t] hese periods of
desertion woul d have significantly inpacted upon any mtigating
effect that the evidence woul d have had, and indeed they would
have reduced this inpact to i nconsequential proportions" (PC R2.
1212). This finding is clearly not supported by the evidence.

As M. Porter's records indicate, despite these periods of
absence, M. Porter was awarded several service and conbat nedal s
and was honorably discharged fromthe Arny. (Defense Exhibit 3).
Col onel Pratt testified that the two early, short periods of M.
Porter's absence extracted no punishnment (T. 157). Colonel Pratt
suggested that M. Porter may have even been "lost" for these
periods. Colonel Pratt testified:

Maybe he was |ost. That happens. You get --
you get disoriented. You get separated from
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your unit and you wander around and you get a
hot neal and eventually you conme back to your
unit. Well, he's absent and no one gave him
| eave to be absent but it could be an open
guestion as to whether that is a type of
absence that constitutes a violation of the
AWOL requi renent.
(T. 157).
Furthernore, a third, longer period of absence resulted in
m ni mal puni shnment. (Defense Exhibit 3). M Porter's courageous
service for three years, two nonths and twenty-one days is
reflected in his "Honorable" discharge. Despite the lost tine
for AWOL (after serving in conbat), M. Porter was still
recommended for the Good Conduct Medal and ot her honors.
Qoviously, the Arny felt that M. Porter's absence was
insignificant in conparison to his courageous service. Had a
jury heard this evidence, they would have felt the sane way.
This Court has held that an individual's mlitary service

may be considered in mtigation. Canpbell v. State, 571 So. 2d

415, n.4 (Fla. 1990)(finding mlitary service was valid
nonstatutory mtigation);

Masterson v. State, 516 So. 2d 256, 258 (Fla. 1987)(hol ding that

a defendant's having served in Viet Nam along with other factors
was sufficient for a jury to recommend a |ife sentence).
Evi dence of an honorabl e di scharge al one constitutes mtigation.

Wal ker v. State, 22 Fla. L. Wekly S537 (Sept. 4, 1997)(circuit

court shoul d have consi dered honorabl e di scharge as nonstatutory
mtigation). Certainly M. Porter's mlitary service, including

his significant conbat history should have been brought to the
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attention of the sentencer and woul d have changed the outcone in
this case.

In Jackson v. Dugger, the court held that, "Jackson's

mlitary service is in and of itself a significant mtigating
circunstance."” 931. F.2d 712, 717 (11th CGr. 1991). In Jackson,
t he defense produced evidence that M. Jackson served in the
mlitary for eight years, this included three tours in Viet Nam
and he was wounded in conbat. Simlarly, M. Porter's mlitary
service in the Korean War is a significant mtigating factor.
Trial counsel was ineffective for failing to investigate and
present this evidence. The resulting prejudice is M. Porter's
deat h sent ence.

2. Chi | dhood

George Porter, Jr. enlisted in the Arny at the tender age of
sixteen and at the tinme of the Korean War so that he coul d escape
the brutal attacks that were occurring in his own hone (Defense
Exhibit 2, James Porter Deposition p. 14)(hereinafter J. Porter
Depo). GCeorge witnessed conbat froma very early age, when his
father and nother would fight and his nother would be sent to the
hospital (J. Porter Depo p. 10-11). GCeorge attenpted to protect
his nother, but in order to do so, he would have to take the
brunt of his father's beatings (1d. at 11) GCeorge's father's
rage seened to acconpany his daily activity of getting drunk (ld.
at 9, 14). Ceorge's father, George Porter, Sr., was violent with
all of the nenbers of his famly (ld. at 10). However, GCeorge

had the m sfortune of being one of his father's "picks"; he was
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nore often the target of his father's rage than his other
siblings (Defense Exhibit 1, Eileen Wreman Deposition p. 6, 28-
29 (hereinafter Wreman Depo); J. Porter Depo p. 27).

Rat her than use grenades or canons, Ceorge's father
preferred hand-to-hand conbat with his hands doing the only
striking. George Sr's. eneny was his own wife and children. H's
weapons included his fists, a belt or a swtch (Wreman Depo p.
6-7). George would be hit in the head or in the stomach (Wreman
Depo p. 7; J. Porter Depo p. 12). None of this evidence was
presented to the judge and jury that sentenced M. Porter to die.

Trial counsel failed to speak with any of M. Porter's
famly nmenbers. He admtted that he did no investigation into
M. Porter's background. This evidence should have been
presented to the judge and jury that sentenced M. Porter to
death. Trial counsel was ineffective for failing to present this
evi dence. Had he done so, the outconme woul d have been different.

Despite significant evidence that M. Porter's father abused
him the |ower court discounted the evidence because M. Porter
was fifty four years old at the tinme of the trial (PCR2. 1211).
This Court has held that an abused chil dhood is a mtigating
factor. See Chandler v. State, 702 So. 2d 186, 200 (Fla. 1997);

Canpbel|l v. State, 571 So. 2d 415, 419 n.4 (Fla. 1990);

Ell edge v. State, 613 So. 2d 434 (Fla. 1993);

Ni bert v. State, 574 So. 2d 1059 (Fla. 1990).

In Nibert, the circuit court judge discounted the

def endant's evi dence of child abuse because he had not |lived with
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hi s nother (the abuser) since he was eighteen. 574 So. 2d at
1061. This Court held that:

The fact that a defendant had suffered

t hrough nore than a decade of psychol ogi cal
and physical abuse during the defendant's
formative chil dhood and adol escent years is
in no way di mnished by the fact that the
abuse finally cane to an end. To accept this
anal ysis woul d nean that a defendant's

hi story as a victimof child abuse would
never be accepted as a mtigating
circunstance, despite well-settled law to the
contrary.

574 So. 2d at 1062. Simlarly, a "reasonabl e quantum of
conpetent proof" of the physical abuse M. Porter suffered was
presented at the evidentiary hearing. 574 So. 2d at 1062. The
| oner court erred in disregarding it.

3. Al cohol abuse

As to M. Porter's history of alcohol abuse, the |ower court
found that the evidence presented at the evidentiary hearing was
insignificant (PC-R2. 1211). The lower court relied on the trial
court's finding that:
[t] he defendant was sober the night before
the murders and he was sober imediately
after the nurders. He was able to drive and
transact business. There is nothing in the
record which woul d support a finding that
this mtigating circunstance exists.

(PC-R2. 1211).

The lower court clearly erred by relying on the trial
court's finding that M. Porter was not under the influence of
al cohol on the night of the offense to discount his history of
al cohol abuse as nonstatutory mtigation. Recently, in Mhn v.
State, this Court held that "evidence that Mahn was 'not under
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the influence of drugs or alcohol' when commtting the offenses
is not the correct standard for determ ni ng whether |ong-term
substance abuse is mtigating." 23 Fla. L. Wekly S219, p.10
(April 16, 1998); see also Ross v. State, 474 So. 2d 1170, 1174

(Fla. 1985)(finding the defendant's past drinking problens could
be considered a significant mtigating factor despite the fact
t hat the defendant was sober on the night of the nurder).

A defendant's history of al cohol abuse has supported a

nonstatutory mtigating factor in and of itself. dark v. State,

609 So. 2d 513, 516 (Fla. 1992)(finding defendant's extensive
hi story of substance abuse constituted strong nonstatutory

mtigation); Robinson (Mchael) v. State, 684 So. 2d 175, 179

(Fla. 1996) (hol ding that a | engthy and substantial history of
subst ance abuse shoul d be considered a nonstatutory mtigating

factor); Besaraba v. State, 656 So. 2d 441, 447 (Fl a.

1995) (consi dering history of drug and al cohol abuse as

mtigation); Wornos v. State, 644 So. 2d 1000 (Fl a.

1994) (finding that trial court should have wei ghed Wior nos
al coholismin mtigation).

The |l ower court also incorrectly found that M. Porter's
siblings' depositions were conflicting about the issue of M.
Porter's alcoholism Eileen Wreman, M. Porter's sister,
testified that M. Porter had a drinking problem (Wreman Depo p.

11). Ms. Wreman testified that M. Porter was closest to their
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brot her Janes (Wreman Depo p. 13). Janes Porter also testified
t hat George, or Boone as he referred to him had a drinking
problem (J. Porter Depo p. 23). Janes Porter stated:

Q (by M. Kissinger) How nuch was Boone
dri nki ng when he cane back from Korea?

A Well, he was -- he used to party quite a
bit.

Q Wen you say, "party quite a bit," on a
daily basis? A weekly basis? How often?

Three or four tinmes a week, maybe five.
When he'd party, how nuch would he drink?
Quite a bit.

When you say, "quite a bit," about how
ch do you nean, on the average?

Well, he |iked whiskey.
Ckay.
Wi skey to himwas |ike water.

How nuch whi skey woul d he drink?

>0 » 0 » 30 2 0 »

Sonetines a fifth, two fifths.

* * %

Q How nuch was he drinking in 1983 when you
qui t drinking?

A Well, | ain't never -- when he go sone

pl ace I never seen himw thout a bottle. It

was either a fifth or a pint, a half pint.

|"ve seen himput a pint of whiskey to his

lips and kill half of it before he brings it

down.
J. Porter Depo, pp. 22-24). Janes Porter testified that Ceorge
had a serious drinking problemever since he had returned from

Korea (l1d. at 25).
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Ms. Wreman and Janes Porter's testinony are corroborative
of M. Porter's alcohol use. M. Wreman was unable to provide
as many details because she did not associate wth George as nuch
as her brother, James, did (Wreman Depo p. 19). GCeorge knew she
didn't approve of his drinking so he didn't drink around her as
much as he did his brother (Wreman Depo p. 19). The | ower
court's finding that Ms. Wreman and Janes Porter's testinony
contradi cted each other is blatantly erroneous.

Ms. Wreman and Janes Porter also testified that CGeorge
Porter's personality changed significantly when he was drinking
(Wreman Depo p. 11, 12, 19; J. Porter Depo p. 18). M. Wrenman
testified that M. Porter's "tenper would flare up" when he was
drinking (Wreman Depo p. 20). Janes Porter recalled that M.
Porter "didn't know what he was doi ng when he was dri nking" (J.
Porter Depo p. 18). Janes Porter testified:

A Well, me and hi mwas -- got kind of close
and one tinme we was out and he tore the heck
out of a cigarette nmachi ne because it

woul dn't give hima pack of cigarettes, and

he didn't even renenber doing that.

Q How did he learn about tearing up the
cigarette nmachi ne?

A | told him
Q Wiat was his reaction?

A "l didn't do that,” "I don't renenber
doing that," that's what he said.

Q D d he ever nake any kind of reparation
or did he ever try to set things straight
with the owner of the cigarette machine?

A Yeah. He went down and paid the owner
for the cigarette nmachine.
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Q Do you recall any other incidents of him
doi ng these kind of actions and then not
bei ng able to renenber thenf

A He'd cone to ny house and do things he
say he didn't do. Fighting, he couldn't
remenber fighting. He'd be all black and

bl ue, bl oody and the next day he'd ask, how
did 1 get like this.

* * %

Q And the incidents where he couldn't
remenber things that happened, were these
i nci dents when he had been drinking?

A Yes, sir.

Q Wuld George becone disoriented or |ose
his sense of where he was or that type of

tLing when he becane drinking -- when he was
dri nki ng?

A:  Yeah.

Q Ckay.

A. 1've known himto drive and call ne up,

couldn't even renenber where he was at, how
he got there.

(J. Porter Depo pp. 18-20). Janes Porter also testified about
the changes in George due to his service in Korea:

A ... [We used to go hunting together and
|"ve seen himjunp in the air to shoot a
rabbit. And when he cone back from Korea, ny
not her and father took all the knives and hid
t hem because he used to try to clinb the
wal | s.

Q \When you say, clinb the walls, do you
mean literally clinb the walls?

A:  Yeah.

Q As if they were a nountain or sonething
i ke that?

A Yup.
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Q@ D d he do this when he was sober or just
when he was drunk?

A Sometines he did it when he was sober and
sonetines he did it when he was drunk.

(J. Porter Depo pp. 20-21). Wen CGeorge would tal k about his
experiences he was "[l]ike a wild man" (ld. at 22).

Evi dence of M. Porter's alcoholismwas avail able at the
time of the trial. Had M. Bardwell conducted any investigation
he could have found it. Simlar evidence has been held to

establish valid statutory mtigation. Mhn, Ross, dark,

Robi nson (M chael ), Besar aba, Wior nos. M. Bardwell was

ineffective for failing to present this evidence.

4. Concl usi on

In M. Porter's capital penalty proceedi ngs, substanti al
mtigation, both statutory and nonstatutory, never reached the
judge or jury, both of whom are sentencers in Florida. See

Espinosa v. Florida, 112 S. C. 2926 (1992). M. Porter was

sentenced to die by a judge and jury who knew very little about
him Counsel failed to adequately investigate and present the
pl ethora of available mtigation. Because available mtigation
was not presented to the sentencers, the resulting death sentence
is rendered unreliable.

M. Bardwell was ineffective for failing to investigate.
Rat her than instruct his investigator to interview M. Porter's
famly, M. Bardwell only directed his investigator to collect
sentencing orders (T. 60). M. Bardwell did not speak to any of

M. Porter's famly nmenbers (T. 77). |In fact, in his penalty
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phase preparati on, Mr. Bardwell only spent a little over fifteen
minutes preparing subpoenas and interviewing witnesses (T. 68).

M. Bardwell indicated that M. Porter did not want himto
speak to his wife or son (T. 90). M. Bardwell unreasonably
interpreted M. Porter's limted request to nean that he should
not speak to any of his famly nenbers.

Al t hough counsel presented extrenely brief famly nmenber
testinmony during penalty phase, this testinony in no way fornms a
coherent picture of M. Porter's years as a significant al cohol
abuser. M. Porter's famly nmenbers were never asked to testify,
but woul d have been able to give a clear picture of his al cohol
abuse, background, and nental problens resulting fromthe Korean
War .

As the unfolding tragedy of CGeorge Porter's life clearly
shows, substantial additional mtigation was anply avail abl e.
None of this conpelling evidence reached the jury or the court.
Counsel 's performance was deficient. The Florida Supreme Court
has affirmed the necessity of appropriate background
investigation at the penalty phase of the trial. A new
sentencing is required when counsel fails to adequately
investigate and, as a result, substantial mtigating evidence is

never presented to the judge or jury. Stevens v. State, 552 S.

2d 1082 (Fla. 1989).
In Harris v. Dugger, 874 F.2d 756 (11th G r. 1989), the two

def ense attorneys each thought the other was preparing for

penal ty phase; consequently neither investigated Harris'
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background, neither obtained school and mlitary records, and
neither traveled fromMam to Jacksonville to neet with

rel atives, enployees and nei ghbors to | earn whether they could
provi de beneficial mtigation evidence. The State argued that
the proffered "good character” evidence would have provided a
"spring-board" for the prosecutor to inquire into Harris

numerous prior crines. The Eleventh Crcuit acknow edged that an
attorney is not obligated to present mtigation evidence if,

after reasonabl e investigation, he determ nes that the evidence

woul d do nore harmthan good. But, he has to investigate first.

The court added:

However, such decision nust flow from an
i nfornmed judgnment. Here, counsel's failure
to present or investigate mtigation evidence
resulted not froman informed judgnment, but
fromneglect. Each |lawer testified that he
bel i eved that the other was responsible for
preparing the penalty phase of this case.
Thus, prior to the day of sentencing, neither
| awyer had investigated Harris' famly,
scholastic, mlitary and enpl oynent
background, leading to their total-and-
adm tted-i gnorance about the type of
mtigation evidence available to them Such
i gnorance precluded WIlianms and Echarte from
maki ng strategi c decisions on whether to
i ntroduce testinony fromHarris' friends and
relatives. W conclude, therefore, that the
| awyers rendered i nadequate assistance of
counsel

874 F.2d at 763.
Furthernore, in Heiney v. State, 620 So. 2d 1 (Fla. 1993), a

unani nous court held that Heiney's trial attorney could not have
made a reasonabl e strategic choice not to present mtigation

because he did not investigate his client's background and did
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not even know that mtigation existed in the formof testinony
about drug and al cohol abuse, a personality disorder, and

physi cal and enotional abuse as a child. Counsel was in the sane
position in the instant case. He did not investigate M.
Porter's past, and thus did not know what evidence was avail abl e
and was in no position to nake strategic decisions.

As expl ai ned above, mtigating evidence could and shoul d
have been presented at M. Porter's penalty phase. Because of
counsel's failure to properly investigate and prepare for the
penalty phase, M. Porter received i nadequate assi stance.

Cunni ngham v. Zant, 928 F.2d 1006, 1017 (11th Cr. 1991). The

resulting prejudice is clear -- "[b]y failing to provide such
evidence to the jury, though readily available, trial counsel's
deficient performance prejudiced . . . [M. Porter's] ability to
receive an individualized sentence.” [d. at 1019 (citations
omtted). Relief is appropriate.
C. COUNSEL FAILED TO DEVELOP MENTAL HEALTH MITIGATION

In M. Porter's case, defense counsel did not request the
assistance of a nental health expert, despite the fact that he
knew M. Porter had an extensive history of al cohol abuse, and
thus, the possibility of significant statutory and non-statutory
mental health mtigation

Def ense counsel failed to adequately investigate this
obvi ous potential avenue of nental health mtigation; this
failure cannot be tactical, because it was based upon ignorance.

When trial counsel's failure to present mtigating evidence
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"result[s] not froman infornmed judgnent, but from neglect,"”
trial counsel has rendered constitutionally ineffective

assistance. Harris v. Dugger, 874 F.2d 756, 763 (11th G

1989); Stevens v. State, 552 So. 2d 1082, 1087 (Fla. 1989).

Had he investigated, counsel's efforts clearly would have
led to the existence of statutory and nonstatutory mtigation.
Regardi ng nental health mtigation, an adequate investigation
into M. Porter's past would have provi ded a defense expert with
critical and necessary information in order to render a
prof essional |l y adequate assessnent of M. Porter's nental
condi tion.

At the evidentiary hearing, Dr. Dee testified that M.
Porter suffers from brain damage and post traumatic stress
di sorder (T. 211, 220, 234). Post traumatic stress disorder has
been defined as:

PTSD is a conpl ex of distressing

enotional reactions that can follow the
experiencing of any kind of traumatic event,

such as . . . conbat. It can ensue directly
froma breakdown in the course of the
traumatic event . . . or it can develop

i ndependently after the event has cone to an
end and the individual is no |onger in
danger.

In either case, PTSD casualties remain
enbroiled in the traumatic event. They
continue to suffer fromthe anxiety it
i nduced and to relive the experience in
frequent nightmares and intrusive imges,

t houghts, and recollections that bring back
the strong, painful enotions of the traumatic
nonment .

38



Zahava Solomon, Combat Stress Reaction, The Enduring Toll of War
55 (Pl enum Press, 1993).°8

Because M. Porter suffers frompost traumatic stress
di sorder and brain damage, Dr. Dee concluded that M. Porter
suffered fromextrene nental or enotional disturbance at the tine
of the crime (T. 233), and his ability to conformhis conduct to
the requirenments of the |law was substantially inpaired (T. 234).
Dr. Dee testified that M. Porter's condition included "inpaired
menory, difficulty in inmpulse control, inpulsive acting out
wi t hout sufficient thought or deliberation regarding the
consequences of his behavior..." (T. 234).

Dr. Dee based his conclusions on the results of the
extensive testing he conducted on M. Porter (T. 209, 212-14).

He also relied upon the background materials he was given (T.
209- 10, 229; see Defense Exhibit 4).

Dr. Dee hypot hesized that the brain damage coul d have
stemmed from M. Porter's significant al cohol abuse (T. 216). He
al so said that it could stemfroma head injury sustained by M.
Porter during the Korean War (T. 216), or fromthe abuse he
suffered as a child (T. 252). 1In any event "[t]he effects are

the sane whether it's a concussion or al cohol abuse. lts al

8See al so Traumatic Stress (Bessela A van der Kolk,
Al exander C. MFarlane & Lars Wi saeth, eds., The Quilford Press,
1996); David W. Foy, Treating PTSD (The Guilford Press,
1992) ("d assic synptom patterns in PTSD consi st of intrusive
t hought s about traumatic experience(s) and psychol ogical efforts
to avoid rem nders of cues related to the trauma. . . . Synptom
patterns in PTSD include physiological, cognitive, and behavi oral
mani f estations.")
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going to lead to the sane structural and functional inpairnent
and brain function, menory inpairment, probably frontal | obe
inmpairnment” (T. 216).
The |l ower court found that Dr. Dee's testinony was
specul ative and not supported by the evidence (PCGR2. 1207).
This finding is clearly in error. Furthernore, the | ower court
confined its opinion to whether this testinony supported finding
statutory mtigation. The |lower court did not consider whether
Dr. Dee's testinony woul d have supported finding non-statutory
mtigation.
I n discussing the statutory nental health mtigating
factors, the Florida Suprene Court recogni zed that
A defendant may be legally answerable for his
actions and legally sane, and even though he
may be capabl e of assisting his counsel at
trial, he may still deserve sone mtigation

of sentence because of his nental state.

Perri v. State, 441 So. 2d 606, 609 (Fla. 1983). The El eventh

Circuit has al so recognized that "[o] ne can be conpetent to stand
trial and yet suffer fromnental health problens that the
sentencing jury and judge should have had an opportunity to
consider." Blanco, 943 F. 2d at 1503. Counsel's failure to
present this nmental health testinony was deficient performance

and clearly prejudicial. See Bunney v. State, 603 So.2d 1270

(Fla. 1992). This evidence would have nmade a difference.
The | ower court accepted the opinion of the State's expert
W tness, Dr. Riebsane. However, in accepting Dr. R ebsane's

opi nion, the court overlooked that Dr. R ebsane did not even
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examne M. Porter and admitted that he could not offer a

di agnosis. (T. 345, 373). Furthernore, Dr. Ri ebsane agreed with
Dr. Dee that M. Porter's test results indicated that he had sone
mental inpairment. Dr. Riebsane testified that "there's been a

| ot of al cohol consunption I'massumng on his part so there
woul d be sone damage" (T. 328). Also, despite the fact that Dr.
Ri ebsane criticized some of Dr. Dee's testing he al so conceded
that "we shouldn't disregard [Dr. Dee's test results]. In fact,
it gives us good information about M. Porter (T. 356).

Dr. Riebsane also testified that the doctor's who saw M.
Porter at the time of his trial did not notice or nention any
extrene enotional disturbance (T. 330). However, as Dr. Dee
stated, these doctors only evaluated M. Porter for conpetence to
stand trial and not for nental health mtigation (T. 225-26).

M. Porter has proven that he was suffering from serious
mental deficiencies that rose to the |evel of statutory
mtigation. This mtigation would have been considered in the
wei ghi ng process had it been presented. M. Porter also suffered
froma lifelong addiction to al cohol which went |argely
unpresented due to the ineffective investigation and performance
of his trial counsel

Both statutory and nonstatutory mtigating factors were
readi |y supportable, yet they were not argued during the penalty
phase because the information had never been gathered. Had
def ense counsel adequately investigated, a wealth of mtigation

woul d have been discovered, and a nental health expert would have
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been able to testify to these conclusions. Wthout their
testinmony the jury was not permtted to view M. Porter as an
i ndi vi dual .

In fact, at the penalty phase of M. Porter's trial,
absolutely no nental health mtigating evidence (and very |imted
famly character evidence) was offered to the judge or jury for
t heir consideration.

M. Porter's judge and jury were not able to "make a
sensi bl e and educated determ nati on about the nental condition of
t he defendant at the tine of the offense.” Ake, 105 S. C. at
1095. A wealth of conpelling mtigation was never presented to
the jury charged with the responsibility of whether M. Porter
would live or die. Inportant, necessary, and truthful
information was withheld fromthe jury, and this deprivation

violated M. Porter's constitutional rights. See Penry v.

Lynaugh, 109 S. C. 2934 (1989); Eddings v. klahoma, 455 U. S

104 (1982): Lockett v. Chio, 438 U.S. 586 (1978).

D. CONCLUSION
Failure to investigate available mtigation constitutes

deficient performance. Rose v. State, 675 So. 2d 567 (Fla. 1995);

Hldwin v. Dugger, 654 So. 2d 107 (Fla. 1995); Deaton v.

Singletary, 635 So. 2d 4 (Fla. 1994); Heiney v. State, 620 So. 2d

171 (Fla. 1993); Phillips v. State, 608 So. 2d 778 (Fla. 1992);

Mtchell v. State, 595 So. 2d 938 (Fla. 1992); State v. Lara, 581

So. 2d 1288 (Fla. 1991); Stevens v. State, 552 So. 2d 1082 (Fl a.

1989); Bassett v. State, 541 So. 2d 596 (Fla. 1989).
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Def ense counsel's ineffective assistance prejudiced M.

Porter. Strickland' s prejudice standard requires showng "a

reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceedi ngs woul d have been different.
A reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone." Strickland v. Washi ngton, 466 U.S.

668, 694 (1984).° Confidence in the outcone is undern ned when
the court is unable "to gauge the effect” of counsel's om ssions.

State v. M chael, 530 So. 2d 929, 930 (Fla. 1988). Prejudice is

establi shed when trial counsel's deficient perfornance deprives
the defendant of "a reliable penalty phase proceeding." Deaton

v. Singletary, 635 So. 2d 4 (Fla. 1994). M. Porter was not

provided with a reliable penalty phase proceedi ng due to trial
counsel's failure to investigate.

The mtigation established by post-conviction counsel could
not have been ignored had it been presented to the judge and
jury. Prejudice is established under such circunstances. See

Hldwin v. Dugger, 654 So. 2d 107 (Fla. 1995)(prejudice

established by "substantial mtigating evidence"); Phillips v.

State, 608 So. 2d 778, 783 (Fla. 1992) (prejudice established by
"strong nental mtigation"” which was "essentially unrebutted");

State v. lLara, 581 So. 2d 1288, 1289 (Fla. 1991) (prejudice

°A defendant is not required to show that counsel's
deficient performance "[more likely than not altered the outcone
in the case." Strickland, 466 U S. at 693. The Suprene Court
specifically rejected that standard in favor of a show ng of a
reasonabl e probability. A reasonable probability is one that
under m nes confidence in the outcone.
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establ i shed by evidence of statutory mtigating factors and

abusi ve chil dhood); Bassett v. State, 541 So. 2d 596, 597 (Fl a.

1989) ("this additional mtigating evidence does raise a
reasonabl e probability that the jury recomrendati on woul d have
been different"). M. Porter is entitled to relief.
ARGUMENT II
MR. PORTER IS ENTITLED TO ANOTHER HUFF V.
STATE HEARING ON CLAIM 11 IN HIS RULE 3.850
MOTION.

M. Porter filed an anmended postconviction notion on
February 24, 1995 (PC-R2. 1-182). After M. Porter had filed his
amended Rule 3.850 notion, he filed a pro se notion to determ ne
whet her his coll ateral counsel was conpetent (PC-R2. 199-255).
The | ower court denied that notion on April 27, 1995. |In denying
the notion, the court recognized that "[t] he Def endant contends
that despite repeated requests counsel has failed to include
various facts and allegations in the pending 3.850 notion" (PC
R2. 259). In that order, the | ower court agreed to "consider
these clains as part of the pending 3.850 notion" (PCR2. 260)
and ordered the state to respond to the clains.

Subsequently, the |l ower court set a Huff hearing so that the
parties could argue their clains. M. Porter requested to be

present for the Huff hearing (PC-R2. 262-265). The |ower court

°pr ej udi ce was found in these cases despite the existence
of nunerous aggravating factors. See Hldw n v. Dugger, 20 Fla.
L. Weekly at S39 (four aggravating factors); Phillips v. State,
476 So. 2d 194 (Fla. 1985)(four aggravating factors); Mtchell v.
State, 527 So. 2d 179 (Fla. 1988)(three aggravating factors);
Lara v. State, 464 So. 2d 1173 (Fla. 1985)(sane); Bassett v.
State, 449 So. 2d 803 (Fla. 1984)(sane).
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denied M.
merits of

Def endant '

Porter's request because "[e]vidence concerning the
the clains will not be heard. Therefore, the

S presence is not required" (PCR2. 272-273).

Again, at the Huff hearing, M. Porter's counsel argued that

M. Porter should be present for the hearing so that he could

argue his

clains to the court:

MR. KI SSINGER. The second natter, and it
goes to claim1l1l as well as the nunber of pro
se pleadings which M. Porter has filed in
this matter, and what it goes to is the
court's order denying M. Porter the
opportunity to appear here today.

* * %

M. Porter's letters and pl eadi ngs have
all becone part of the record and have been
consi dered by the court on the nerits.

Al so, claim1l, which | nentioned
before, is a claimwhich consists as |
believe the court observed in its order
denying the notion to find post-conviction
counsel inconpetent which noted these were
the same ones which M. Porter attenpted to
raise on a pro se basis. Those are in fact
what those allegations are.

Qur acqui escence to M. Porter's denmand
that certain clains that he clains to be
valid, which he insists to be valid clains,
and need not to be presented to this court
are included within this 3.850 notion.

G ven that fact, Your Honor, | submt
again it's a matter of due process. M.
Porter has a right to be present to argue
those clains, whether legal or factual in
nature, which this court is considering on
the nerits despite the pro se nature.

(SPC-R2. 105-107).

Rat her than allow M. Porter the opportunity to argue his

clains, the lower court could only assure M. Porter's counsel

that he woul d consider those clainms (SPC-R2. 109). However, the
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state was allowed to argue that the judge should deny the claim
at the Huff hearing (SPC-R2. 167-169, 174-176).

On July 12, 1995, the trial court summarily deni ed several
claims in the notion without allowng M. Porter to argue them
before the court. (PCR2. 323-354). Because, the court was
going to consider clains that M. Porter had submtted pro se,
the court should have allowed M. Porter to argue those clains at
the Huff hearing or at a later date. M. Porter was never
af forded that opportunity.

Under Huff v. State, 622 So.2d 982 (Fla. 1993), this Court

hel d:

Because of the severity of punishnent at
issue in a death penalty postconviction case,
we have determ ned that henceforth the judge
must allow the attorneys the opportunity to
appear before the court and be heard on an
initial 3.850 notion.

Huff v. State, 622 So.2d at 983.

Contrary to Huff, this procedure was not followed on M.
Porter's pro se clains. As aresult, M. Porter was not given
"fair notice and a reasonabl e opportunity to be heard." See,

Huff at 983, quoting Scull v. State, 569 So.2d 1251, 1252 (Fl a.

1990). This cause should be remanded back to the circuit court
for an opportunity to conduct a Huff hearing on several of M.

Porter's clains in accordance with the | aw.
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ARGUMENT III

THE LOWER COURT ERRED WHEN IT DENIED MR.
PORTER A HEARING ON SEVERAL OF HIS CLAIMS
THAT WERE NOT REFUTED BY THE RECORD.

A. NEWLY DISCOVERED EVIDENCE REVEALS THAT DUE TO OMISSIONS IN

THE RECORD MR. PORTER WAS DENIED A PROPER DIRECT APPEAL FROM

HIS JUDGMENT OF CONVICTION AND A PROPER APPEAL FROM HIS

SENTENCE OF DEATH IN VIOLATION OF THE SIXTH, EIGHTH AND

FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION,

ART. 5, SEC. 3 (b) (1) OF THE FLORIDA CONSTITUTION AND

FLORIDA STATUTES ANNOTATED, SEC. 921.141 (4).

The circuit court is required to certify the record on
appeal in capital cases, Fla. Stat. Ann. sec. 921.141(4), Fla.
Const. art. 5, sec. 3(b)(1), and when errors or om ssions appear,
re-exam nation of the conplete record in the lower tribunal is

required. Delap v. State, 350 So. 2d 462 (Fla. 1977).

Newl y di scovered evidence reveal s that portions of the
record were mssing or altered fromM. Porter's appeal
including, but not limted to, the testinony of the trial
pat hol ogi st, Dr. Dunn, Tine Palymale, OQto Lenke, Sandra Corey,
and Any Anbrose. These errors of constitutional nagnitude extend
t hroughout the entire transcript of M. Porter's trial.

This is particularly significant in that M. Porter clains
that the trial court, his own standby counsel, and the state
prevented himfrom presenting evidence and arguing his case to
the jury. Post-conviction counsel has no way of know ng what
occurred during any phase of trial wthout a conplete record.
Further, attenpts to correctly supplenment the record would be
futile unless counsel already knows what is in the record and

what is mssing so that she can direct the court reporter and the
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circuit clerk to re-investigate the record on appeal. Post-
conviction counsel is at the disadvantage of not having been
present at trial. Therefore, it is incunbent upon the trial
court and trial counsel to insure that a proper record is before
this Court. M. Porter asserts that his forner trial and
appel | ate counsel rendered ineffective assistance in failing to
assure that the record was correct.

The | ower court denied this claimbecause it was
procedurally deficient and shoul d have been rai sed on direct
appeal (PC-R2. 327). However, the |lower court m sunderstood M.
Porter's claim M. Porter did not realize that the transcript
this Court reviewed on direct appeal was inaccurate. It was only
after post-conviction counsel provided M. Porter with the
official record, and he conpared it to the record he received
fromthe clerk of the court in Titusville, that he realized the
record was deficient. Because this defect was unknown at the
time of the direct appeal, M. Porter properly raised this
information as newy discovered evi dence.

The transcripts M. Porter received fromthe Titusville
clerk are clearly different fromthe record on appeal given to
this court and post-conviction counsel. One glaring inaccuracy
bet ween the transcripts concerns the plea colloquy that occurred
during M. Porter's trial. The transcript filed with the
Titusville Clerk of the Court contains the foll ow ng exchange:

Q@ You want to talk to M. Bardwel | ?

A. Yes, sir. In Count 1, it's in my best
i nterest.
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(M. Porter's exhibit "P", certified January 18, 1988 by Deni se
Clark; filed with the Cerk of the Court in Titusville on January
20, 1988 in Titusville).

However, the record on appeal, provided to this Court for
review upon M. Porter's conviction and sentence contained the
fol | ow ng:

Q Do you want to talk to M. Bardwel | ?
A Yes, sir.

(Wher eupon , a discussion was held off the
record between M. Bardwell and M. Porter.)

MR PORTER In Count 1 it's in mnmy best
i nt erest.

(R 1499-1500).
M. Porter's previous post-conviction counsel attenpted to

explain the situation to the | ower court at the evidentiary

heari ng:
| just wanted to nmake one quick nention
of or one addendumto his comments of -- one
of the clains which he raised, | recall, Your

Honor, is one about the transcript which he -
- which has been generated in this case as
being materially inaccurate. There's just a
very short but perhaps salient exanple of

t hat .

There was -- in M. Porter's -- M.
Porter's plea, in the early transcript -- the
transcri pt which was prepared first and
provided to M. Porter -- there was an
i nci dent where the question was asked do you
want to talk to M. Bardwell. In the early
version of that transcript, there's an answer
by M. Porter, yes, sir, in Count | it's in

my best interest. And that's the transcript
whi ch was provided first and was provided to
M. Porter.

However, the transcript that this
Court's relied on and that the Florida
Suprene Court relied on and every Court that
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has exam ned this has relied on has sonething

different. It has the question, (sic) do you
want to talk to M. Bardwell. Yes, sir. And
inthis version it says yes, sir, and then
goes directly on to Count | it's in nmy best
interest. There is a parentheses insert
section where it says -- |like an aside would
be put into a transcript -- whereupon a

di scussion was held off the record between
M. Bardwell and M. Porter. Then it
continues M. Porter, colon, in Count | it's
in ny best interest.

Now, | think Your Honor can see kind of
why we raise this issue in the first place.
In one version you have M -- in the original
version -- which just |like every other, Court
Reporter, was true and accurate transcription
to the best of ny ability, signed by the
Court Reporter. W have M. Porter saying he
wants to talk to his attorney. And w thout
any indication that he ever had the
opportunity, going on it's in ny best
interest. And in the version which everyone
relies on when we're trying to determ ne
whet her he entered a voluntary plea, all of a
sudden appears this discussion which wasn't
in the first version

So these are -- these are materi al
matters and we will outline them al
specifically in our proffer. | just wanted
the Court to know these are serious errors in
the transcript and it's not a -- it's not an
unfounded claimor a bogus claim There are
real problenms in this transcript.

(T. 195-97). Even after M. Porter's counsel provided the |ower
court with an exanple of an inaccuracy, the court still denied
M. Porter a hearing on his claim (T. 199).

M. Porter has sent this Court the transcripts he received
fromthe Clerk of the Court in Titusville and the record on
appeal filed wwth the Mel bourne Cerk of the Court. Even a

cursory conparison of the volunmes filed in Titusville with the
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record on appeal, received from Mel bourne, will illustrate the

errors in the transcript.!

M. Porter sent several exhibits to this Court. This
Court has supplenented the record with these exhibits. M.
Porter's exhibit, marked "AD', is dated January 22, 1988. On
March 1, 1988, this exhibit was certified as a true and correct
transcription of the proceedings. It was filed with the
Titusville Cerk of Court on March 11, 1988. However, a
conparison to M. Porter's exhibit, marked "AC', which is a
vol une of the original record on appeal sent to this court,
illustrates a significant difference between the transcripts.
Exhi bit "AD' represents the proceedi ngs that occurred on January
22, 1988, but exhibit "AC' indicates that the proceedi ngs
occurred on January 21, 1988. Furthernore, the proceedi ngs that
occur in exhibit "AD', from pages two (2) through nine (9), are
simlar to those in exhibit "AC' from pages 1783-90; however, the
next portion of what occurs in exhibit "AC' is not included in

"AD'. In the record on appeal sent to this Court, the transcript
proceeds fromthis point with "prelimnary matters"” regarding
W tness managenent. In M. Porter's transcript these "matters"

do not occur, instead the court discusses jury instructions.
Simlarly, in M. Porter's exhibit "AD', pages twenty three

(23) through thirty-seven (37) appear on pages 2126 through 2140

of the record on appeal sent to this Court. Again, the

difference appears in what precedes and foll ows these pages.

Both transcripts indicate that at this point the parties were

"back in chanbers”; however, the matters taken up in chanbers are

not the sane. |Instead, entirely different matters are di scussed
in M. Porter's transcript than what was recorded in the record
on appeal .

Also, in the record on appeal the matter discussed regards
an issue that arose during the exam nation of a guilt phase
witness, Dr. Dunn. At this point, M. Porter had al ready pled
guilty and the court was conducting a penalty phase. Such a
conference could not have occurred at this stage because Judge
Ant oon specifically says that the issue occurred "this norning"
(R 2141). Dr. Dunn testified on Decenber 2, 1987 (R 926 -

971). Cearly, the record that was sent to this Court to review
IS I naccurate.

Anot her inaccuracy can be found in the transcripts M.

Porter received fromthe clerk in Titusville. M. Porter
received a transcript that was said to be proceedi ngs that
occurred on Novenber 25, 1987 (M. Porter's exhibit "L"). This
transcript was certified as a true and correct transcript on
February 8, 1988, by Denise Cark and was filed with the C erk of
Court, in Titusville, on March 7, 1988. This transcript included
the testinmony of Dr. Dunn. M. Porter's capital trial didn't
even begin until Decenber 1, 1987. Furthernore, the record on
appeal that this Court reviewed indicates that Dr. Dunn testified
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In Delap, the record was inconplete. 350 So. 2d 462.
Simlarly, M. Porter's record is replete with additions,
del etions and substitutions when conpared to the transcript he
received fromthe court. Since the official record on appeal is
i naccurate, M. Porter is entitled to a hearing to reconstruct

the record. Mercer v. State, 638 So. 2d 534 (Fla. 2nd DCA, 1994).

Thereafter, if the | ower court cannot determ ne which record is

accurate M. Porter should receive a newtrial. Id.; see also,

Estopian v. State, 710 So. 2d 994, 996 (Fla. 2nd DCA, 1998);

Swain v. State, 701 So. 2d 675 (Fla. 3rd DCA, 1997); Lipman v.

State, 428 So. 2d 733 (Fla 1st DCA, 1983).

B. MR. PORTER WAS INCOMPETENT TO STAND TRIAL AND UNDERGO
CAPITAL SENTENCING, AND THE TRIAL COURT FAILED TO CONDUCT AN
ADEQUATE ADVERSARIAL HEARING ON MR. PORTER'S COMPETENCY
DESPITE INDICATIONS THAT MR. PORTER WAS INCOMPETENT, IN
VIOLATION OF THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS .

The conviction of an inconpetent defendant denies himor her
the due process of |aw guaranteed in the Fourteenth Anmendnent.

Pate v. Robinson, 383 U S. 375 (1966). "A defendant's all egation

that he or she was tried while inconpetent therefore clains that
the state, by trying himor her for and convicting himor her of
a crimnal offense, has engaged in certain conduct covered by the
Fourteent h Anendnent, nanely w thout due process of law " Janes

v. Singletary, 957 F.2d 1562, 1573 (11th Cr. 1992). M. Porter

only once, on Decenber 2, 1987. Several nore serious errors are
apparent upon review of the exhibits M. Porter sent to this
court and received fromthe Clerk of the Court in Titusville.
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was denied his constitutional right not to be tried while
i nconpetent. Further, the trial court's erroneous failure to
conduct an adequate adversarial conpetency hearing despite the
nunmerous indicia of inconpetency and defense counsel's
ineffectiveness in failing to advocate the conpetency issue
deprived M. Porter of the adversarial conpetency hearing to
whi ch he was entitled. Pate.

M. Porter was inconpetent to stand trial. He |lacked a
rati onal and factual understandi ng of the proceedi ngs and was
i ncapabl e of dealing with counsel with a reasonabl e degree of

rational understanding. Dusky v. United States, 362 U S. 402

(1960). Substantial evidence exists now which denonstrates that
he | acked conpetency.

According to his notion, at the tinme of his trial, M.
Porter was pl agued by | ongstanding nental disorders. He was
besi eged by organic brain damage, grossly defective nenory, and
paranoi d del usional ideation. These illnesses affected himin
such a way that he could not deal with counsel or enter a
rational plea of guilty. H's chronic expectation of hidden
meani ngs or notives, and expectation of harmor trickery rendered
hi m unable to represent hinself pro se or enter a guilty plea.
M. Porter could not relate to any attorney in a rational or
meani ngful way. It follows then that M. Porter would request to
represent hinself.

The superficial inquiry conducted by the judge failed to

di scl ose the extent of M. Porter's inconpetency. The bizarre
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behavi or of M. Porter was evident before the court. On
Decenber 5, 1987, four days into the trial, M. Porter abruptly
stopped the trial and announced he wanted to plead guilty to al
charges (R 1469-75). During the plea colloquy that followed,
M. Porter could not nake an adequate factual basis for the plea
(R 1501-02). Judge Antoon refused to accept the plea and
suggested M. Porter consult with M. Bardwell, his stand-by
counsel. Thereafter, a guilty plea was entered with the state
maki ng the factual basis (R 1507-09). Judge Antoon accepted the
pl ea stating that the defendant was alert, able, intelligent, and
under st ood t he consequences of his plea (R 1522-23). That
night, the able and intelligent defendant threw hinself head
first fromthe second level of the jail to the concrete floor (R
1659). He tried twi ce but succeeded only in breaking his leg (R
1659- 60) .

On Decenber 8, 1987, the state attorney hinself petitioned
the court to conduct a conpetency eval uati on because "the
def endant's deneanor and conduct cast doubts upon his present
mental condition.” (R 2756-57). That "conduct" was that M.
Porter had attenpted suicide twice, the sane day he entered his
plea of guilty. The trial court granted the notion and M.
Porter was exam ned by Dr. Constance Kay and Dr. J. Lloyd WIder
(R 2758-2760, 2800, 2802-03). M. Porter noved to set aside the
guilty pleas because he had received threats to enter the pleas

or his son would be harned.
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Dr. Wlder examned M. Porter in the hospital after the
suicide attenpts (R 1707). Unbelievably, Dr. WI der determ ned
that M. Porter "did not appear depressed or nentally inpaired.”
(R 1710-11).* At the hearing to withdraw the guilty pleas, Dr.
W/ der opined that M. Porter was not depressed and that the
suicide attenpts were nothing nore than "reacting in a nornal
manner" to bad news (R 1711). This diagnosis was true if the
threats to his son were real. |If the threats to M. Porter's son
were not real, then he was suffering from del usional thinking (R
1733). Dr. Wlder admtted that he did not know whether the
threats to M. Porter's son were real or imagined (R 1733).
However, the state presented the testinony of a prison guard who
supposedly watched M. Porter the night of his suicide. She
testified that no threats were conveyed to M. Porter (R 1680-
1702). Thereafter, Judge Antoon made a factual finding that the
threats were not nade (R 1773). Judge Antoon refused to all ow
M. Porter to wthdraw his guilty pleas because during the plea
colloquy M. Porter said he was not being threatened (R 1780-81,
2766-67). The only logical reasoning then, is that M. Porter
suffered fromirrational paranoid delusions that his son was
going to be harnmed if he did not plead guilty.

The only witnesses called on to determ ne conpetency were
the State's psychiatrist and psychol ogist, Dr. WIlder and Dr.

Kay. After cursory exam nations, both found M. Porter conpetent

2Dr, Wlder admtted that he did not ask what nedication
M. Porter was on at the tine he evaluated himin the hospital
(R 1766, 1711).
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to stand trial, represent hinself and enter guilty pleas (even
after two suicide attenpts). Dr. Kay expressed the opinion that
it was questionabl e whether the defendant woul d be able to

mai ntain self-control in the courtroom because of the stress of
trial. He further noted that M. Porter was "very defensive over
his inability to handle the witten and spoken word. He will not
admt his inadequacies, but feels he needs to cover them up.

This may be relevant to his handling his owm defense.” This fact
was relevant in that M. Porter cannot read and was expected to
represent hinself with a grade school education. Not
surprisingly, both doctors relied mainly on self-report by the
def endant as a basis for their diagnosis.?® The court relied on

t hese experts and M. Porter's self report to determne if he had
the ability to proceed pro se.

M. Bardwel |, stand-by defense counsel, was ineffective for
failing to investigate background materials or obtain a nmental
heal t h eval uati on exclusively for the defendant. At one point,
M. Porter, the subject of the conpetency issue, was expected to
read the reports of Dr. Wlder and Dr. Kay, then argue in favor

of his own sanity (R 1571-73). Defense counsel stood nute as

BlLater, Dr. Kay went so far as to indicate that he felt M.
Porter's nenory was "adequate"” and that he had "the capacity to
cope with stress of incarceration prior to trial." This was
after two suicide attenpts. The only test he conducted was an
| nconpl ete Sentence Bl ank test done verbally because M. Porter
"had an intense investnent in appearing nore academ cally | earned
and intellectual than he really is.” and a Mental Status Exam
which M. Porter exhibited "a flavor of grandiosity, poor self-
insight, as well as rigidity."
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this farce unfolded in the courtroom Cearly, defense counse
was i neffective.

M. Porter has alleged that he has retained nental health
experts to evaluate M. Porter on the issues of conpetency to
stand trial, ability to represent hinself, and ability to enter
guilty pleas. These experts, when provided with rel evant
background materials, were able to determne that M. Porter was
not conpetent at the tine he entered his guilty pleas.

Sufficient background material was readily available at the tine
of trial if only defense counsel had taken a m ni nrum anount of
time to investigate the basic issues of the case.

M. Porter was sinply not conpetent to undergo crim nal
judicial proceedings. His |ack of conpetency should have been
obvious to the court, defense counsel, and the state's
psychi atri st and psychologist. The rights of this nentally ill
capi tal defendant were sinply not protected.

Col | ateral counsel pled specific facts in the Anmended Motion
to Vacate which, unless clearly refuted by the record, nust be

accepted as true. See Harich v. State, 484 So. 2d 1239, 1240

(Fla. 1986). This cause should be remanded for an evidentiary
hearing on this issue.
C. AN ADEQUATE FARETTA INQUIRY AS TO WHETHER MR. PORTER MADE A

VOLUNTARY, KNOWING AND INTELLIGENT WAIVER OF THE RIGHT TO
COUNSEL WAS NOT HELD, IN VIOLATION OF THE FIFTH, SIXTH,

YAccordingly, M. Porter's conviction and sentence of death
stand in stark violation of the fifth, sixth, eighth, and
fourteenth amendnments to the United States Constitution. See,

e.q., Pate v. Robinson, 383 U S. 375 (1965); H Il v. State, 473
So. 2d 1253 (Fla. 1985).
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EIGHTH, AND FOURTEENTH AMENDMENTS. FURTHERMORE, MR.
PORTER'S FIFTH, SIXTH, EIGHTH, AND FOURTEENTH AMENDMENT
RIGHTS WERE ABROGATED BECAUSE HE WAS PERMITTED TO PROCEED
WITHOUT COUNSEL ALTHOUGH HE WAS NOT LEGALLY COMPETENT TO
EXECUTE A WAIVER OF COUNSEL.

1. | nt r oducti on

The constitutional right of a defendant in a crimnal
proceedi ng to the assistance of counsel is beyond cavil. G deon

v. Wainwight, 372 U S. 335 (1963). It has al so been established

that a crimnal defendant may waive the right to counsel and has

the constitutional right to represent hinself. Faretta v.

California, 422 U S. 806 (1975). However, in order to represent
hi msel f, the defendant nmust "knowi ngly and intelligently"

relinquish the right to counsel. See also Johnson v. Zerbst, 304

U S. 458, 464-465 (1938); Johnston v. State, 497 So. 2d 863, 868

(Fla. 1986).
2. An Adequate Faretta Hearing Was Not Held

The trial court should consider the following factors in
determ ning whether a crimnal defendant is aware of the dangers
of proceeding pro se:

(1) the background, experience and conduct of
t he defendant including his age, educational
background, and his physical and nental
health; (2) the extent to which the defendant
had contact with lawers prior to trial; (3)
the defendant's know edge of the nature of

t he charges, and the possi bl e defenses, and
the possible penalty; (4) the defendant's
under st anding of the rules of procedure,

evi dence and courtroom decorum (5) the
defendant's experience in crimnal trials;
(6) whet her standby counsel was appoi nted,
and the extent to which he aided the
defendant; (7) whether the waiver of counsel
was the result of mstreatnent or coercion;
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or (8) whether the defendant was trying to
mani pul ate the events of the trial.

United States v. Fant, 890 F.2d 408, 409-10 (11th C r. 1989) ( per

curian). "The ultimte test is not the trial court's express

advice, but rather the defendant's understanding." Fitzpatrick

v. \Winwight, 800 F.2d 1057, 1065 (11th Cir. 1986).

"While the right to counsel is in force until waived, the
right of self-representation does not attach until asserted. 1In
order for a defendant to represent hinself, he nust 'know ngly
and intelligently' forego counsel, and the request nust be 'clear

and unequi vocal.'" Brown v. Wainwight, 665 F.2d 607, 610 (5th

Cir. 1982)(enphasis in original).*® Because the denand nmust be
cl ear and unequi vocal, the waiver nust be equally clear and
unequi vocal .

A wai ver of counsel requires that the accused know, and the
court ensures that he knows, the full ramfications of such a

wai ver . See Faretta, 422 U. S. at 836; Johnson v. Zerbst;

Fitzpatrick v. Wainwight, 800 F.2d at 1065-67; United States V.

Fant, 890 F.2d at 409-10.
In a Faretta hearing, the trial judge has an affirmative
duty to protect the essential rights of a defendant. As the

Court explained in Holloway v. Arkansas, " [u]pon the trial judge

rests the duty of seeing that the trial is conducted with

15See also Faretta, 422 U S. at 835; United States v. Brown,
591 F.2d 307 (5th Cr.), cert. denied, 442 U S. 913 (1979);
United States v. Jones, 580 F.2d 785 (5th Cir. 1978); Chapman v.
United States, 553 F.2d 886, 893 (5th G r. 1977); Raulerson v.
Wai nwright, 732 F.2d 803, 808 (11th G r. 1984); Fitzpatrick v.
Wai nwight, 800 F.2d 1057 (11th Cr. 1986).
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solicitude for the essential rights of the accused.'" 435 U S.
475, 484 (1978).

The trial court commtted fundanental constitutional error.
M. Porter's waiver of counsel was an involuntary, uninformed and
mental ly deficient waiver of his right to counsel which had
attached under the sixth and fourteenth anendnents. Such error
is presuned to be prejudicial per se, and not subject to a

harm ess error analysis. Powell v. Al abama, 287 U S. 45 (1932);

G deon v. Wainwight, 372 U S. 335 (1963); United States v.

Cronic, 446 U. S. 648 (1984). M. Porter's subsequent trial,
conviction and sentence of death violated his rights to counsel
and due process as guaranteed by the sixth and fourteenth
amendnents. Only by conducting a full and fair evidentiary
hearing can these issues be elucidated for the Court.

A def endant conpetent to stand trial, may, nonethel ess, be
i nconpetent to waive counsel and to represent hinself. Conpare
ABA Standard 7-4.1 with ABA Standard 7-5.3(d)(iii)?'; see

West brook v. Arizona, 384 U. S. 150 (1966); Pate v. Robi nson, 383

U S 375 (1966). The Court failed to make an adequate Faretta
inquiry, the need for which was clearly indicated by the record
then before the Court thus depriving M. Porter of his
constitutional right to a fair trial

The test for conpetency to stand trial is "whether

[the defendant] has sufficient present ability to consult with

1St andi ng Committee on Association Standards for Crim nal
Justice, Proposed Mental Health Standards (1984).
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his lawer with a reasonabl e degree of rational understanding --
and whether he has a rational as well|l as factual understanding of

t he proceedi ngs against him" Dusky v. United States, 362 U S

402 (1960) (enphasis supplied); H Il v. State, 473 So. 2d 1253

(Fla. 1985).' However, the nental conpetency required to waive
counsel and for self-representation is greater and of a different
kind than that required to stand trial. See ABA Standard 7-
5.3(d)(ii1i); Fitzpatrick v. Wainwight, 800 F.2d at 1066; Moran

V. Godinez, 972 F.2d 263 (9th Cr. 1992). The court failed to
adequately determne M. Porter's conpetency in this context.

For an accused to wai ve counsel, a higher nental state is
required than what is required nerely for a finding of conpetency
to proceed with counsel. The record here does not disclose that
M. Porter ever "knowingly and intelligently"” waived his right to
be represented by counsel.

Precedent is replete with criteria for determ ning whet her

an accused has waived his right to counsel. |In Faretta, supra,

there existed no evidence that the defendant was nmentally il
before the Court. Even so, a heightened |evel of understanding
and cognition was required. Footnote 3 of the Faretta opinion
guotes the exchange between the court and the defendant. M.

Faretta was questioned, inter alia, on his understanding of the

hearsay rule, how perenptory chall enges and chal | enges for cause

are used, and how to conduct voir dire. M. Faretta responded in

"™, Porter did not neet even this |lower standard in that
his nmental illness made it inpossible for himto communicate with
counsel and nake rational decisions regarding his defense.
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narrative fashion to many of the questions, and indicated that he
had been doing his own | egal research to prepare for his trial
Id., 95 S. C. at 2528.

Li kewi se, the Eleventh Circuit discussed the various
criteria for a valid waiver of the right to counsel in

Fitzpatrick v. Wainwight, 800 F.2d 1057, 1065 (11th G r. 1986).

Sonme of the factors discussed in Fitzpatrick for analyzing the

validity of a purported waiver include the background, experience
and conduct of the accused; whether the defendant was represented
by counsel prior to trial; whether the defendant knows the nature
of the charges and the possible penalties; whether he understands
that he will be required to conply with the rules of procedure at
trial; whether the waiver is a result of coercion or

m streat nent; whether he has know edge of sonme |egal chall enges
that m ght be raised in his case; and whether the waiver is for

t he purpose of delay or manipul ation.

The Court in Fitzpatrick held that the def endant had nmade a

valid waiver, while recognizing "that only rarely will the
Faretta standards be satisfied absent a hearing at which the
defendant is expressly advised of the risks and di sadvant ages of

self-representation.” Fitzpatrick v. Wainwight, 800 F.2d 1057,

1068 (11th Cir. 1986).

Finally, courts have noted that it is preferable for the
court to ask questions designed to elicit fromthe accused a
narrative statenment of his understanding rather than "pro fornma

answers to pro forma questions.” United States v. Billings, 568
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F.2d 1307, 1309 (9th Cr. 1978); cf. United States v. Curcio, 680

F.2d 881 (2nd Gr. 1982). In M. Porter's case, all that was
elicited were pro forma answers to pro forma questions.

Thus, the record does not reflect that M. Porter asserted
his right to self-representation, and therefore does not reflect
a know ng, voluntary and intelligent waiver of counsel.

Further, while the record contains no initial request for
self-representation by M. Porter and no initial Faretta inquiry,
t he subsequent inquiries were inadequate to establish a know ng,
intelligent and voluntary wai ver of the right to counsel. As
noted above, a Faretta inquiry nust consist of nore than "pro
forma answers to pro forma questions.” However, that is the
extent of the inquiries conducted in M. Porter's case.

In light of M. Porter's nmental health inpairnments, the
court's failure to conduct an adequate Faretta inquiry or
adequate hearing on M. Porter's conpetency to waive counsel, the
i nadequate nental health evaluations, and the indications that
M. Porter's waiver of counsel was not know ng, voluntary and
intelligent, the record does not affirmatively denonstrate that
M. Porter was "literate, conpetent, and understanding," or that
he was acting intelligently and knowingly and as a result of his
psychol ogi cal inpairnments. Faretta, 95 S. C. at 2541. The

Court therefore erred in allowwng M. Porter to waive counsel
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The postconviction court |ikew se nust take these facts as

true, because they cannot be refuted by the record. See Harich

v. State.

3. M. Porter Was Not Legally Conpetent to Execute a
VWai ver of Counsel

As di scussed previously, the Faretta inquiries made by the
court regarding M. Porter's waiver of counsel were inadequate to
establish a know ng, voluntary and intelligent waiver. Mre
inportantly, M. Porter was not conpetent to execute a waiver of
counsel

The | egal standard for determ ning a defendant's conpetency
to waive specific constitutional rights such as the right to
counsel is different fromthe standard for determning a

def endant's conpetency to stand trial. Mran v. Godinez, 972

F.2d 263, 266 (9th Gr. 1992). A waiver of counsel nust be
knowi ng and voluntary and can be deni ed based upon the

defendant's nmental condition. Johnson v. State, 497 So. 2d 863

(Fla. 1986). See also Fitzpatrick v. Wainwight, 800 F.2d 1057
(11th Gr. 1986).

M. Porter lacked the ability to nake a "reasoned choi ce" at
the tine he was allowed to wai ve counsel. M. Porter suffered
and suffers fromnunerous intellectual and nental health
i npai rments which nade it inpossible for himto enter a know ng,
voluntary and intelligent waiver. M. Porter suffers from
organi ¢ brain danmage, post-traumatic stress disorder, alcoholism
and paranoi d disturbances. M. Porter is also functionally
illiterate. As a result of these inpairnents, M. Porter was
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unabl e to engage in any formof rational decision-nmaking and was
i nconpetent to wai ve counsel

The nental health eval uations conducted at the tine M.
Porter was permtted to waive counsel did not address the proper
standard for determ ning whether M. Porter was conpetent to
wai ve counsel. Dr. Wlder's evaluation clearly only addresses
M. Porter's conpetency to stand trial under Florida's conpetency
criteria. Dr. Kay's evaluation also addresses only the Florida
criteria for conpetency to stand trial. Indeed, the orders
appointing Dr. Wlder and Dr. Kay only direct themto address the
Florida criteria for conpetency to stand trial (R 2662-64, 2671-
73, 2758-60).

Additionally, Dr. Kay's evaluation indicates that M. Porter
did not have the capacity for "reasoned choice." Dr. Kay's
Novenber 16, 1987, evaluation stated that M. Porter had an
"intense investnent in appearing nore academ cally | earned and
intellectual than he really is,"” and that M. Porter showed
"borderline insight and judgnment,"” "grandiosity" and "poor self-
insight." Dr. Kay also had serious questions about M. Porter's
ability to handle stress.

Even if Dr. Wlder's and Dr. Kay's eval uations had addressed
t he proper standard, those evaluations were inadequate to assess
M. Porter's conpetency to waive counsel. Dr. WIlder and Dr. Kay
were provided no information regarding M. Porter's history and

thus were not alerted to the extent of his nental health
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i mpai rments and the need for appropriate testing.® Dr. WIder
and Dr. Kay were required to rely solely on M. Porter's self-
report and inadequate data. Thus, Dr. Wlder later testified
that he could not provide any diagnosis of M. Porter's nental
condition based on the contacts he had with M. Porter (R 1714).
Adequat e nental health eval uati ons based on a review of M.
Porter's history and necessary testing would have reveal ed that
M. Porter was not conpetent to waive counsel. These facts
cannot be refuted by the record.
Thi s cause shoul d be remanded back to the trial court to
consi der the substance of M. Porter's claim
D. MR. PORTER WAS DEPRIVED OF HIS RIGHTS TO DUE PROCESS AND
EQUAL PROTECTION UNDER THE FOURTEENTH AMENDMENT, AS WELL AS
HIS RIGHTS UNDER THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS,
BECAUSE THE MENTAL HEALTH EXPERTS WHO EVALUATED HIM DURING
THE TRIAL COURT PROCEEDINGS FAILED TO CONDUCT PROFESSIONALLY
COMPETENT AND APPROPRIATE EVALUATIONS, AND BECAUSE DEFENSE
COUNSEL FAILED TO RENDER EFFECTIVE ASSISTANCE, RESULTING IN
PROCEEDINGS AT WHICH MR. PORTER WAS INCOMPETENT AND ENTITLED
TO AN ADVERSARIAL COMPETENCY HEARING AND AT WHICH MR. PORTER
WAS PERMITTED TO REPRESENT HIMSELF ALTHOUGH HE WAS
INCOMPETENT TO DO SO OR TO WAIVE HIS RIGHT TO COUNSEL.
A crimnal defendant is entitled to expert psychiatric
assi stance when the state makes his or her nental state rel evant

to the proceeding. Ake v. lahoma, 105 S. . 1087 (1985).

What is required is an "adequate psychiatric evaluation of [the

defendant's] state of mnd." Blake v. Kenp, 758 F.2d 523, 529

(11th Gr. 1985). In this regard, there exists a "particularly

critical interrelation between expert psychiatric assistance and

8The doctors were not apprised as to the amount or kind of
medi cation M. Porter was on at the tine of trial (R 2662-2758).
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mnimally effective representation of counsel.” United States v.

Fessel, 531 F.2d 1278, 1279 (5th Cr. 1979). Wen nental health
is at issue, counsel has a duty to conduct proper investigation
into his or her client's nental health background, see

O Callaghan v. State, 461 So. 2d 1354 (Fla. 1984), and to assure

that the client is not denied a professional and professionally

conduct ed nmental health eval uation.?®
The nmental health expert nmust also protect the client's
rights, and the expert violates these rights when he or she fails

to provide adequate assistance. State v. Sireci, 502 So. 2d

1221, 1224 (Fla. 1987); Mason v. State. The expert also has the

responsibility to obtain and properly evaluate and consi der the
client's nental health background. Mason, 489 So. 2d at 736-37.
CGenerally accepted nental health principles require that an
accurate nedical and social history be obtained "because it is
often only fromthe details in the history"” that organic di sease
or major nmental illness may be differentiated froma personality

di sorder. R Strub & F. Black, Orqganic Brain Syndrone, 42

(1981). This historical data nust be obtained not only fromthe
patient but from sources independent of the patient.

In M. Porter's case, counsel failed to provide his client
wth "a conpetent psychiatrist . . . [to] conduct an appropriate
exam nation and assist in evaluation, preparation, and

presentation of the defense.” Ake, 105 S. C. at 1096 (1985).

19See Fessel; Cowey v. Stricklin, 929 F.2d 640 (11th Cr
1991); Mason v. State, 489 So. 2d 734 (Fla. 1986); Mauldin v.
Wai nwright, 723 F.2d 799 (11th G r. 1984).

67



The state made M. Porter's nental state an issue at all phases
of the trial. He should have been provided with adequate expert
assistance pre-trial and during the guilt and penalty phases of
the trial

Three nmental health experts had been appoi nted by the court
at various stages to determ ne the conpetency of M. Porter to
stand trial (R 1469, 2662, 2752-60). They were court-appointed
and not provided with the necessary background materials to make
a thorough and conpetent evaluation. They relied instead on
brief interviews by M. Porter and observations during the court
pr oceedi ngs.

Both the experts and trial counsel have a duty to perform an
adequat e background investigation. Wen such an investigation is
not conducted, due process is violated. The judge and jury are
deprived of the facts which are necessary to nake a reasoned
finding. Information which was needed in order to render a
prof essionally conpetent evaluation was not investigated. M.
Porter's judge and jury were not able to "make a sensible and
educat ed determ nation about the nental condition of the
defendant at the time of the offense.” Ake, 105 S. C. at 1095.

As a result of the experts' and counsel's failures, the
j udge was not provided expert opinions establishing that M.
Porter was not conpetent to stand trial, to enter a guilty plea
or to wai ve counsel

The prejudice to M. Porter resulting fromthe expert's

deficient performance is clear. M. Porter's conpetency was a
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central issue during the proceedings. The failure to obtain
conpetent nental health evaluations directly related to M.
Porter's conpetency to stand trial, enter a plea, and waive
counsel. A thorough nental health eval uation which included
adequate testing and consi deration of background information
woul d have revealed M. Porter's inconpetence. The record cannot
refute these facts.

Furthernmore, M. Porter was entitled to adequate nental
heal th assistance at the guilt and penalty phases of his trial.
M. Porter was denied his fundanmental right to adequate nental
heal th assistance. This cause should be remanded back to the
trial court to consider the substance of M. Porter's claim
E. MR. PORTER WAS DEPRIVED OF HIS RIGHTS TO DUE PROCESS UNDER

THE FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION

AS WELL AS HIS RIGHTS UNDER THE FIFTH, SIXTH AND EIGHTH

AMENDMENTS, BECAUSE THE STATE WITHHELD EVIDENCE WHICH WAS

MATERIAL AND EXCULPATORY IN NATURE AND/OR PRESENTED

MISLEADING EVIDENCE. INTERFERENCE BY THE TRIAL COURT AND

MR. PORTER'S STANDBY COUNSEL RENDERED IMPOSSIBLE AN

EFFECTIVE SELF REPRESENTATION BY MR. PORTER DURING THE GUILT

PHASE OF HIS CAPITAL TRIAL AND PREVENTED MR. PORTER FROM

ADEQUATELY INVESTIGATING AND PREPARING HIS DEFENSE CASE AND

CHALLENGING THE STATE'S CASE. THE STATE'S OMISSIONS AND

THIS INTERFERENCE PREVENTED A FULL ADVERSARIAL TESTING.

A crimnal defendant is entitled to a fair trial. As the
United States Suprene Court has expl ai ned:

... afair trial is one in which
evi dence subject to adversarial testing is
presented to an inpartial tribunal for
resolution of issues defined in advance of
t he proceedi ng.

Strickland v. Washington, 466 U. S. 668, 685 (1984). |In order to

ensure that an adversarial testing, and hence a fair trial,
occur, certain obligations are inposed upon both the prosecutor
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and defense counsel. The prosecutor is required to disclose to
t he defense evidence "that is both favorable to the accused and

"material either to guilt or punishnent'". United States v.

Bagl ey, 473 U. S. 667, 674 (1985), quoting Brady v. Maryland, 373

U S 83, 87 (1963). Defense counsel is obligated "to bring to
bear such skill and know edge as will render the trial a reliable

adversarial testing process." Strickland.

Here, M. Porter was denied a reliable adversarial testing.
The jury never heard the considerable and conpelling evidence
t hat was obviously excul patory as to M. Porter. |In order "to
ensure that a mscarriage of justice [did] not occur," Badgley,
473 U. S. at 675, it was essential for the jury to hear the
evi dence.

The actions of the state, the trial court, and M. Porter's
own standby counsel prevented this evidence fromcom ng before
the jury. At the behest of the trial court, and of his own
volition, standby counsel refused to investigate facts and secure
evidence critical to M. Porter's chosen defenses. The state
presented materially fal se evidence which M. Porter was unable
to effectively rebut. Wre it not for the actions of the state,
the trial court, and M. Porter's standby counsel, M. Porter
woul d have presented this evidence to the jury and the result
woul d have been different.

Had M. Porter been allowed to pursue his chosen defenses,

he woul d not have pled guilty, but rather woul d have pl aced
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before the jury evidence and/or argunent which would have
mlitated against his two convictions and sentences of death.

M. Porter would have presented evidence to support his
argunent that |aw enforcenent officers investigating the death of
Evelyn Wlliams and M. Burrows, or sonme unknown party other than
M. Porter, noved the body of Ms. WIllianms, three (3) feet or
nore, so as to buttress the alleged eye wtness testinony of
Anmber WIllians. Anber WIllians testified that she was awakened
by the sound of a scuffle and the sound of gunfire and proceeded
to the front portion of the WIllians' residence where she slipped
in blood and fell on the floor (Anber WIlIlianms Deposition p. 31,
37). She also stated that she saw Evelyn WIllianms' body |ying
just inside the door to the den (R 730). Undi scl osed bl ood
splatter evidence from a rai nbow bl anket on a couch |located in
the den where Ms. WIlianms body was found denonstrated that Anber
WIllians' testinony was false. This evidence was never anal yzed
or even gathered by the police departnent. Substantial physical
and bl ood splatter evidence went untested and uncol |l ect ed,
i ncl udi ng the rai nbow bl anket in the den, blood found on the
wi ndowsi || behind the couch in the den, blood found on the round
table in front of the couch in the den and bl ood found on the
speaker four (4) feet fromthe body on the floor in the den. The
failure to adequately collect and test this evidence prevented
M. Porter fromputting on a proper defense.

M. Porter would have presented evidence to support his

argunent that |aw enforcenent officers investigating the death of

71



Evelyn Wlliams and M. Burrows, or sonme unknown party other than
M. Porter, changed the clothes Evelyn WIlianms was wearing after
she had been fatally wounded. The state failed to reveal to M.
Porter that the blue jeans in which the victimwas all egedly
found had no bullet holes in themand that the bullet wound to
Evelyn Wl lianms' abdonen had an entry point which was bel ow t he
upper edge of said blue jeans. Such evidence woul d have
denonstrated that Evelyn Wllianms was not killed in the manner
descri bed by Anber WIlians, but rather, that she was shot in the
den and the clothing she was wearing on her lower linbs, to wt,
a pair of shorts, see Page 15, line 11, Deposition of den
WIllians, were thereafter renoved and replaced with the bl ue
jeans in which she was allegedly found, or, alternatively, that

| aw enforcenent officers altered the crime scene in order to
buttress the testinony of Anber WIllians, the main wtness
against M. Porter.

M. Porter would have presented evidence to support his
argunent that the reports of |aw enforcenent officers
investigating the death of Evelyn WIllians and M. Burrows
cont ai ned nunerous m sstatenents of fact, m sstatenents
detrinmental to M. Porter's case. M. Porter would have
contended that the video tape of the crine scene was actually two
vi deo tapes spliced together. He would have supported his
contention by pointing out that Captain Short stated in his
deposition that he began to video tape the crine scene at

approximately 7:30 A M (Deposition of John Short, P. 3, lines
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21-15), but that the audio portion of the video tape, which is
| ess than 45 mnutes long, reflects that it is still being filned
at 10:06 A M

M. Porter would have testified that he was famliar with
the witing of Evelyn Wllians and that the witing on the
witten statenents all egedly made by Evelyn WIlians which
acconpani ed police reports of prior threats by M. Porter were
not in her witing and were nade at a tine that he and Evel yn
WIllianms maintained a cordial and close relationship. He would
have then argued that they were the fraudulently executed by
agents for the state for the sole purpose of assisting the state
in obtaining a conviction in this matter.

Had he not been prevented from doing so, M. Porter would
have introduced the testinony of Manuel Rubio who woul d have
stated that Detective Carrasquillo attenpted to coerce or entice
M. Rubio into testifying falsely that M. Porter had confessed
commtting the subject offenses to himduring the period of M.
Porter's pre-trial incarceration.

Had he not been prevented from doing so, M. Porter would
have shown to the jury that Anmber WIllians told the 911 operator
at a tinme allegedly contenporaneous with the shootings that M.
Burrows had chased M. Porter out of the house, which directly
contradicted her trial testinony to the effect that she saw M.
Porter shoot M. Burrows fromnear the front door of the house

and saw M. Burrows fall (A WIllianms' Depo at p. 43).
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Had he been permtted to do so, M. Porter would have shown
to the jury that Jennings .22 caliber automatic pistols are
neither 10 | and/ groove, but rather 6 |and/ groove or 7 |and/groove
nor wll they fire a .22 long, long caliber bullet. In addition,
Doe' s Cascade Cartridge Industries does not nake a .22 long, |ong
caliber bullet. Further he would have shown to the jury that
Davis .25 caliber automatic pistols are 5 |and and 6 | and groove.
Such testinony woul d have severely inpeached the testinony
offered by the state which tied a Jennings pistol which M.
Porter allegedly stole fromone Dennis Gardner to the killings of
Ms. WIlianms and M. Burrows.

Had he been permtted to do so, M. Porter would have shown
to the jury that Dennis Gardner had been involved in nunerous
crimnal enterprises, thefts, and burglaries, that he had a
di rect connection to the Ml bourne Police Departnent, and that
his testinmony was fal se and had been given in exchange for the
Mel bourne State Attorney's and Police Departnent's continued
acqui escence to such crimnal enterprises.

Had he been permtted to do so, M. Porter would have shown
to the jury that both the original incident report and the
original BOLO indicated that the assailant of Ms. WIlIlians and
M. Burrows was 6'2" tall and wei ghed over 245 | bs. Such
evi dence, standing alone or in conjunction with that other
evi dence which M. Porter woul d have presented woul d have nade a

difference in the guilt phase of his capital trial.
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Al'l of these om ssions prevented M. Porter from
i nvestigating and preparing his own defense. Mre significantly,
the State's m sconduct in w thhol ding such evidence and the trial
court's failure to prevent such overreaching was reversible
error. This cause should be remanded back to the trial court to
consi der the substance of M. Porter's claim

ARGUMENT VI
THE STATE'S INTRODUCTION AND ARGUMENTS ABOUT
NON-STATUTORY AGGRAVATING FACTORS WAS
UNCONSTITUTIONAL AND VIOLATED MR. PORTER'S
FIFTH, SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS RIGHTS. DEFENSE COUNSEL'S FAILURE
TO OBJECT OR ARGUE EFFECTIVELY CONSTITUTED
INEFFECTIVE ASSISTANCE.

The trial judge in sentencing M. Porter considered non-
statutory aggravating circunstances and relied upon themin his
order. The judge relied upon the fact that the crinme occurred at
5:45 in the norning; that the path of the bullet sonehow
i ndi cated how nmuch suffering the victimfelt; and the nunber of
shots were all aggravating factors (R 2775-86).

The judge's consideration of inproper and unconstitutional

non-statutory aggravating factors starkly violated the Eighth

Amendnent, and prevented the constitutionally required narrow ng

of the sentencer's discretion. See Stringer v. Black, 112 S. C

1130 (1992); Maynard v. Cartwight, 108 S. C. 1853, 1858 (1988).

As a result, these inperm ssible aggravating factors evoked a
sentence that was based on an "ungui ded enotional response,” a
clear violation of M. Porter's constitutional rights. Penry v.

Lynaugh, 108 S.Ct. 2934 (1989). This cause should be renmanded
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back to the trial court to consider the substance of M. Porter's
claim
ARGUMENT V

FLORIDA'S PENALTY PHASE JURY INSTRUCTIONS
VIOLATE THE FIFTH, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS BECAUSE THEY SHIFTED
THE BURDEN TO MR. PORTER TO PROVE THAT DEATH
WAS INAPPROPRIATE AND BECAUSE THE TRIAL COURT
EMPLOYED A PRESUMPTION OF DEATH IN SENTENCING
MR. PORTER TO DEATH. FAILURE TO OBJECT OR
ARGUE EFFECTIVELY RENDERED DEFENSE COUNSEL'S
REPRESENTATION INEFFECTIVE.

Under Florida law, a capital sentencing jury nust be:

[T]old that the state nmust establish the
exi stence of one or nore aggravating
ci rcunst ances before the death penalty could
be i nposed .

[ Sjuch a sentence could be given if the
state showed the aqggravating circunstances
out wei ghed the mtigating circunstances.

State v. Dixon, 283 So. 2d 1 (Fla. 1973) (enphasis added). This

straightforward standard was never applied at the penalty phase
of M. Porter's capital proceedings. To the contrary, both the
court and the prosecutor shifted to M. Porter the burden of
provi ng whet her he should live or die.

Shifting the burden to the defendant to establish that
mtigating circunstances outwei gh aggravating circunstances

conflicts with the principles of Mullaney v. Wl bur, 421 U S. 684

(1975), and Dixon, for such instructions unconstitutionally shift
to the defendant the burden with regard to the ultimte question
of whether he should live or die. 1In so instructing a capital
sentencing jury, a court injects msleading and irrel evant
factors into the sentencing determ nation, thus violating
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Caldwel |l v. M ssissippi, 472 U S. 320 (1985), Hitchcock v.

Dugger, 107 S. Ct. 1821 (1987), and Maynard v. Cartw.ight, 108 S.

Ct. 1853 (1988).

Prosecutorial argunent and judicial instructions at M.
Porter's capital penalty phase required that the jury inpose
death unless mtigation was not only produced by M. Porter, but
al so unless M. Porter proved that the mtigation he provided
out wei ghed and overcane the aggravation (R 2262-63, 2266). The
trial court then enployed the sane standard in sentencing M.
Porter to death. This standard obviously shifted the burden to
M. Porter to establish that Iife was the appropriate sentence
and |imted consideration of mtigating evidence to only those
factors proven sufficient to outweigh the aggravation. The
standard given to the jury violated state law. According to this
standard, the jury could not "full[y] consider[]" and "give
effect to" mtigating evidence. Penry, 109 S. C. 2934, 2951
(1989).

Counsel's failure to object to the clearly erroneous
instructions was deficient performance which prejudiced M.

Porter. Harrison v. Jones, 880 F.2d 1277 (11th Cr. 1989);

Mur phy v. Puckett, 893 F.2d 94 (5th Cr. 1990). This cause

shoul d be remanded back to the trial court to consider the

substance of M. Porter's claim
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ARGUMENT VI

AGGRAVATING CIRCUMSTANCES WERE OVERBROADLY
AND VAGUELY ARGUED AND APPLIED, IN VIOLATION
OF STRINGER V. BLACK, SOCHOR V. FLORIDA,
MAYNARD V. CARTWRIGHT, HITCHCOCK V. DUGGER,
AND THE EIGHTH AND FOURTEENTH AMENDMENTS.

At the penalty phase of M. Porter's trial, the jury was
instructed to consider four aggravating circunstances:

As to Count 1, the nmurder of Evelyn Meyer

Wl lianms, the aggravating circunstances that
you may consider are limted to any of the
followng that is establish [sic] by the
evidence. 1. The defendant had been

previ ously convicted of another capital

of fense or of a felony involving the use or
threat of violence to sonme person. a. The
crime of first degree nurder is a capital
felony. b. The crinme of aggravated assault
is a felony involving the use or threat of

vi ol ence to anot her person. c¢. The
defendant's convictions for the nurder of

Wal ter Burrows and for the aggravated assault
of Anber WIllianms may be considered by you
with regard to this aggravating circunstance.

2. The crinme for which the defendant is
to be sentenced was commtted while he was
engaged in the comm ssion of, an attenpt to
commt or flight after conmtting or
attenpting to commt the crinme of burglary.

3. The crine for which the defendant is
to be sentenced is especially w cked, evil,
atrocious, or cruel.
4. The crinme for which the defendant is
to be sentenced was commtted in a cold,
cal cul ated, and preneditated manner w thout
any pretense of noral or legal justification.
(R 2263-64). The instructions as to Count Il for the Walter
Burrows murder included the sane aggravating circunstances as
above with the exception of nunber three, the especially w cked,

evil, atrocious, or cruel aggravator (R 2264-65).
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On direct appeal, this Court struck the "especially w cked,

evil, atrocious, or cruel" aggravator. Porter v. State, 564

So.2d 1060 (Fla. 1990). Thus, not only were the jury
instructions on this factor erroneous but the jury was
erroneously instructed to consider this aggravating factor.

Under Stringer v. Black, 112 S. C. 1130 (1992), this Court erred

in not ordering a new jury sentencing.
The instruction on the third aggravating circunstance in

this case was al so unconstitutionally vague. Espinosa v.

Florida, 112 S. . 2926 (1992). The instructions rendered it so
vague or msleading as to | eave the sentencer w thout sufficient
guidelines for determning the presence or absence of the factor.

Shell v. Mssissippi, 498 U S. 1 (1990); Mynard v. Cartwight,

486 U.S. 356 (1988); Godfrey v. Georgia, 446 U S. 420 (1980).

The use of this vague aggravator was illusory and thus Ei ghth

Amendnent error. Stringer v. Black. Counsel's failure to object

to the unconstitutionality of these vague instructions was
deficient perfornmance.
Under Florida | aw aggravating circunstances "nust be proven

beyond a reasonable doubt.” Hamlton v. State, 547 So. 2d 528

(Fla. 1989). In fact, M. Porter's jury was so instructed.
Florida | aw al so establishes that limting constructions of the
aggravating circunstances are "elenents” of the particul ar
aggravating circunstance. "[T]he State nmust prove [the]

el ement[s] beyond a reasonable doubt."” Banda v. State, 536 So.

2d 221, 224 (Fla. 1988).
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Unfortunately, M. Porter's jury received no instructions
regarding the elenments of the aggravators even though defense
counsel argued that the aggravators were unconstitutionally vague
(R 2696-2709). Counsel intended that this objection would
preserve the issue for appellate review |If counsel failed to
carry out his decision, he was ineffective. Over objection, the
standard instructions were read and it was inplied that the
aggravators had already been found to apply and that the jury was
obligated to accept that finding (R 2145). On direct appeal, the
this Court rejected the trial court's finding of "especially
w cked, evil, atrocious, or cruel"” but failed to remand the case
for resentencing before a properly instructed jury. Porter v.
State, 564 So.2d 1060 (Fla. 1990).

Here, M. Porter's jury was given the sane inadequate
instruction condemed in Espinosa. No narrow ng construction was
gi ven even though defense counsel objected to the application of
the instruction. Later, the Florida Supreme Court addressed the
issue on the nerits in M. Porter's direct appeal and rejected
it. Porter, 564 So.2d at 1062. Therefore, relief is proper.

As to the fourth aggravating factor submtted for the jury's
consideration, the jury was sinply told "the crinme . . . was
commtted in a cold, calculated and preneditated nanner w thout
any pretense of noral or legal justification" (R 2264, 2265).
The jury was not provided with further instructions defining

these ternms on the application of this aggravator. As the record
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reflects, the jury was never given a |imting construction on the

cold, calculated and preneditated aggravating circunstance.
Aggravating circunstance (5)(i) of Section 921.141, Florida

Statutes, is also unconstitutionally vague, overbroad, arbitrary,

and capricious on its face. Jackson v. State, 648 So. 2d 85

(Fla. 1994). This circunstance is to be applied when:
The capital felony was a hom ci de and was
commtted in a cold, calculated, and
prenedi t at ed manner w t hout any pretense of
noral or legal justification.

Section 921.141(5)(i), Fla. Stat.

As to the second aggravating factor submtted to the jury,
the jury was sinply told "the crime . . . was commtted while he
was engaged in the conm ssion of the crinme of burglary" (R 2264,
2265). However, the jury was not told that this aggravating
factor standing alone was insufficient to support a death

sentence. Proffitt v. State, 510 So. 2d 896 (Fla. 1987). As a

result, the penalty phase instruction on this aggravating
circunstance "fail[ed] adequately to inform[M. Porter's] jur[y]

what [it] nust find to inpose the death penalty.” Mynard v.

Cartwight, 108 S. C. at 1858. Accordingly, this factor nust be
stricken.

This Court has produced consi derable case |aw regardi ng the
import of instructional error to a jury regarding the mtigation
it may consider and bal ance agai nst aggravati on. In M.
Porter's case the jury received no guidance as to the "el enents”
of the aggravating circunstances against which mtigation was to
be bal anced. Therefore, the sentencing jury was |eft with vague
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aggravating circunstances contrary to Sochor and Espi nosa. Yet,
the pivotal role of a Florida jury in the capital sentencing
process demands that the jury be informed of such limting
construction so their discretion is properly channel ed.

This Court refused to find that the nurder was "heinous,
atrocious and cruel”. Yet, the jury instructions told the jury

to weigh this aggravating factor. The sentencing jury never knew

that as a matter of |aw one of the four aggravators it was
i nstructed upon could not be considered in weighing the
aggravating circunmstances against the mtigating circunstances.
As a co-sentencer, the jury was entitled to be properly
i nstructed under Espi nosa.

Under Richnond v. Lews, 506 U. S. 40, (1992), the Florida

Statute, setting forth the aggravating circunstances of "heinous,
atrocious or cruel"” and "cold, calculated and preneditated,"” is
facially vague and overbroad under the Ei ghth Anendnment. At
issue there was the constitutionality of an Arizona aggravating
factor, statutorily defined as "especially heinous, atrocious,

cruel or depraved."?

2l n anal yzing the issue, the Court stated:

The rel evant Ei ghth Anmendnment law is
wel | defined. First, a statutory aggravating
factor is unconstitutionally vague if it
fails to furnish principled guidance for the
choi ce between death and a | esser penalty.
See e.qg., Maynard v. Cartwight, 486 U. S.
356, 361-364 (1988); Godfrey v. Georgia, 446
U S 420, 427-433 (1980). Second, in a
"wei ghi ng" State, where the aggravating and
mtigating factors are bal anced agai nst each
other, it is constitutional error for the
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In M. Porter's case, the Florida Statute defines the two
aggravating factors at issue as follows: "[t]he capital felony
was especially, heinous, atrocious or cruel . . . [t]he capital
felony was a hom cide and was conmtted in a cold, calculated and
prenedi tat ed manner w thout any pretense of noral or |egal
justification." Fla. Stat. section 121.141(5)(h), (i)(1981).

The statute does not further define these aggravating factors.
Accordingly, this statutory | anguage is facially vague.
Ri chnond, 52 Cr.L. at 2018 ("Arizona's especially heinous, cruel

or depraved factor was at issue in Walton v. Arizona, supra. As

we explained, "there is no serious argunment that [this factor] is
not facially vague.'").

In M. Porter's case, the penalty phase jury was not given
"an adequate narrow ng construction,” but instead was sinply
instructed on the facially vague statutory | anguage. As

previously explained in Wlton v. Arizona, 110 S. . 3047, 3057

sentencer to give weight to an
unconstitutionally vague aggravating factor,
even if other valid aggravating factors
obtain. See e.qg., Stringer v. Black 503 U S
o (21992) (slip op., at 6-9); denpns
V. Mssissippi, supra, at 748-752. Third, a
state appellate court may rely upon an
adequate narrowi ng construction of the factor
incuring this error. See Lewis v. Jeffers,
497 U. S. 764 (1990); Walton v. Arizona, 497
U S 639 (1990). Finally, in federal habeas
corpus proceedings, the state court's
application of the narrowi ng construction
shoul d be revi ewed under the "rational
factfinder"” standard of Jackson v. Virginia,
443 U. S. 307 (1979). See Lews v. Jeffers,

supra, at 781.
52 Cr. L. at 2018.
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(1990): "It is not enough to instruct the jury in the bare terns
of an aggravating circunstance that is unconstitutionally vague
on its face." The facially vague statutory | anguage was applied
by the sentencer in M. Porter's case. Thus, Ri chnond controls:
"Where the death sentence has been infected by a vague or
ot herwi se constitutionally invalid aggravating factor, the state
appel l ate court or sone other state sentencer nust actually
performa new sentencing calculus, if the sentence is to stand"
(52 Cr.L. at 2019). Sinply finding that "an adequate narrow ng
construction" exists is not enough, according to R chnond. The
narrowi ng construction nust have been applied in a "sentencing
cal culus. "%

M. Porter presented this issue on direct appeal where this
Court rejected it on the nerits. |In light of Espinosa and
Ri chnmond, M. Porter's Rule 3.850 clearly established his
entitlement to relief. This cause should be renmanded back to the

trial court to consider the substance of M. Porter's claim

2lConpare this opinion to this Court's opinion in Johnson v.
Singletary, 612 So. 2d 575 (1993), wherein this Court stated that
Florida has already adopted a narrow ng construction of heinous,
atrocious, and cruel which is all that R chnond requires. |d., at
577.
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ARGUMENT VII

MR. PORTER WAS DENIED HIS RIGHTS UNDER THE
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS
BECAUSE HIS DEATH SENTENCE RESTS UPON AN
UNCONSTITUTIONAL AUTOMATIC AGGRAVATING
CIRCUMSTANCE, IN VIOLATION OF STRINGER V.
BLACK, MAYNARD V. CARTWRIGHT, LOWENFIELD V.
PHELPS, HITCHCOCK V. DUGGER, AND THE EIGHTH
AMENDMENT. COUNSEL'S FAILURE TO OBJECT WAS
INEFFECTIVE ASSISTANCE OF COUNSEL.

M. Porter was convicted of aggravated assault and two
counts of first degree nurder, with burglary being the underlying
felonies. The jury was instructed on the "felony nurder”
aggravating circunstance:

2. The crine for which the defendant is to
be sentenced was commtted while he was
engaged in the comm ssion of, an attenpt to
commt, or flight after commtting or
attenpting to commt the crinme of burglary.
(R 2265). The trial court subsequently found the existence of
the "felony nurder"” aggravating factor (R 2777).
The jury's deliberation was obviously tainted by the

unconstitutional and vague instruction. See Sochor v. Florida,

112 S. C. 2114 (1992). Trial counsel was ineffective for
not objecting. The use of the underlying felonies as an

aggravating factor rendered the aggravator "illusory" in

violation of Stringer v. Black, 112 S.C. 1130 (1992). The jury
was instructed regarding an automatic statutory aggravating
ci rcunstance, and M. Porter thus entered the penalty phase
already eligible for the death penalty, whereas other simlarly

(or worse) situated petitioners would not.
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The death penalty in this case was predi cated upon an
unreliable automatic finding of a statutory aggravating
circunstance -- the very felony nurder finding that formed the
basis for conviction. The prosecutor, in his closing argunent,
even told the jury that this the aggravating circunstance nust be
automatically applied (R 2226-27).

Aggravating factors nmust channel and narrow sentencers'
discretion. A state cannot use aggravating "factors which as a
practical matter fail to guide the sentencer's discretion.”

Stringer v. Black. The use of this automatic aggravating

circunstance did not "genuinely narrow the class of persons

eligible for the death penalty," Zant v. Stephens, 462 U. S. 862,

876 (1983), and therefore the sentencing process was rendered
unconstitutionally unreliable. 1d. "Limting the sentencer's
di scretion in inposing the death penalty is a fundanenta
constitutional requirenment for sufficiently mnimzing the risk

of wholly arbitrary and capricious action.” Mynard v.

Cartwight, 486 U S. 356, 362 (1988). This cause should be
remanded back to the trial court to consider the substance of M.

Porter's claim

86



ARGUMENT VIII
THE SENTENCING JUDGE FAILED TO FIND THE
EXISTENCE OF MITIGATION ESTABLISHED BY THE
EVIDENCE IN THE RECORD WHICH DENIED MR.
PORTER A RELIABLE SENTENCING IN HIS CAPITAL
TRIAL, CONTRARY TO THE EIGHTH AND FOURTEENTH
AMENDMENTS .

At the sentencing phase of his capital trial, M. Porter
presented evidence that he had a good relationship with his son
(R 2043); that he had a drinking problem (R 2046); that the crine
occurred as a result of a donmestic dispute (R 2202); that he
underwent a drastic personality change when he drank (R 2075);
and that he had been drunk just five hours before the offense (R
2081). This evidence was uncontradi cted and uni npeached.

Each of these factors constitute a mtigating circunstances.

Cheshire v. State, 568 So. 2d 908 (Fla. 1990). The jury and

judge were required to weigh the sane agai nst the aggravating
factors. According to his sentencing order the judge did not
weigh this mtigation or msunderstood the | aw and refused to
consider it (R 2784). M. Porter was deprived of the

i ndi vi dual i zed sentencing required by the Ei ghth and Fourteenth
Amendnents and is entitled to a new sentencing hearing. Zant v.

St ephens, 462 U. S. 862, 879-80 (1983); Eddings v. Cklahoma, 455

U S. 104, 110-12 (1982); Lockett v. Chio, 438 U S. 586 (1978).
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ARGUMENT IX
MR. PORTER'S SIXTH, EIGHTH AND FOURTEENTH
AMENDMENT RIGHTS WERE VIOLATED BY THE
PROSECUTOR'S INFLAMMATORY AND IMPROPER
COMMENTS AND ARGUMENTS.

Throughout M. Porter's trial, the prosecutor injected
i nproper, and inflammtory matters into the proceedi ngs when he
| aughed at M. Porter's attenpts to represent hinself (R 1023-
23); purposefully made sarcastic responses to M. Porter before
the jury (R 570, 698); laid on the floor to illustrate the
position of the victim (R 957-58); refused to allow M. Porter to
pi ck up any evidence or approach any witness during his direct
and cross exam nations (R 556); becane so irate at the Judge's
adverse ruling that the courtroomwas cleared and the Judge was
conpelled to calmhimdown in the hall outside the courtroom (R
2096, 2141-45); directed witnesses to ook at the State's counsel
table for answers to M. Porter's cross exam nation questions (R
860, 1842-44); refused to control his famly wi tnesses in the
audi ence who were crying and making such a commotion in the
courtroomthat the judge was forced to adnoni sh them (R 933- 34,
2222-23); and purposefully violated a pre-trial order to proffer
evi dence of bad acts because he knew M. Porter didn't know | ega
procedures (R 1272).

Sua sponte, the trial court attenpted to keep control of the
proceedi ngs, even risking ex parte conmunication with M. Wite
to return order to the circus-1ike atnosphere that descended over
M. Porter's trial (R 2141-45). The court , however, denied M.

Porter's notion for mstrial (R 2145) and attenpted to cure the
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problenms with instructions to the jury to disregard sone of the
courtroomantics (R 1024, 570, 698, 2223, 934, 1272, 2145).
Throughout the trial, the prosecutor urged consideration of
i nproper matters into the proceedi ngs and deprived M. Porter of
Due Process. The prosecutor's conduct was so unfairly
prejudicial that a mstrial was the only proper renedy. Grron
v. State, 528 So. 2d 353 (Fla. 1988). Wiile isolated incidents
of overreaching nmay or may not warrant a mstrial, the cumulative
effect of one inpropriety after another is so overwhel m ng that

they preclude a fair trial. See Now tzke v. State, 572 So. 2d

1346, 1350 (Fla. 1990). In Garcia v. State, 622 So. 2d 1325,

1332 (1993), this Court explained," Once again, we are conpelled
to reiterate the need for propriety, particularly where the death

penalty is involved. See also Bertolotti v. State, 476 So. 2d

130, 133 (Fla. 1985).

As alleged, M. Porter was not only constrained from
conducting his own defense by his own ignorance of the | aw but
was forced to endure the overreaching of the prosecutor. M.
Porter was also forced to endure the physical hardship of the
trial, in that he was hobbled with a heavy soled boot to
supposedly restrain himfrom escaping fromthe courtroom and
woul d hobble with the boot whenever he noved around counsel
table; he was threatened by the victims famly nenbers so that
hei ght ened security was ordered by the Judge for the courtroom
he was deprived of pain nedication for the first half of the

trial; he was suffering fromlack of sleep because the trial
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woul d continue until 9 P.M at night and M. Porter would be
awakened at 5 AM in the norning for trial with little or no
time to prepare for his defense (R 1034-36, 1565, 1608, 647-54,
1521, 1585). All of these factors anplified the prejudice
suffered by M. Porter. "A prosector's concern "in a crimnal
prosecution is not that it shall win a case, but that justice
shall be done.' \While a prosecutor may strike hard blows, he is

not at liberty to strike foul ones."" Rosso v. State, 505 So. 2d

611, (Fla. 3rd DCA 1987) (quoting Berger v. United States, 295
U S 78 (1935)).

The prosecutor distorted M. Porter's trial and sentencing
wi th inproper cormentary and actions, thus destroying any chance
of a fair determnation. Had M. Porter been conpetent at the
time of trial, or had he not been inproperly allowed to represent
hi msel f, either he, or conpetent counsel would have objected.
Penal ty phase counsel was ineffective for not objecting to this
gross overreaching. This cause should be remanded back to the
trial court to consider the substance of M. Porter's claim

CONCLUSION

The circuit court inproperly denied M. Porter Rule 3.850
relief. I1t's decision denying relief should be overturned and
it's decision denying M. Porter a hearing on several clains nust

be reversed and this matter remanded for an evidentiary hearing.
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