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arid !::tie f o l : L o w i n g  day, the r~e::pon.dent~ f i l ed .  a similar lnot?i.on. On 

12 . S d y  1996 I the  F i r ’ s t  D i s t l r  Co:i*’L of Appeals cyntered an order  

den:(ir,q both motion:; attached as  Appendix B ~ 

[ l  the s l i p  op 

SUMMARY DF’ ARGUMEN‘I’ 

, thc d i s t r i c t  court held t h a t  a 

Con-: 2 ru1e I m . 7  4 0 ( 3 )  ( 4 )  1 , a defendant ’ s p h y s i c a l  absence from a 

confer-ence t o  chal lenge ju rc i r s ,  “ c o n s t i t u t e s  fundamental 

el1r3:-, w h i c i - 1  rnay be raised for the  first t i m e  on appcal, 

notwitlrisLandirig Lhe l a c k  of contemporaneous objection ” T h e  s l i p  

op. x n f  licts w i t h  this C o u r t ’ s  dccision in Gi hson Moreover, the 

1s a major expansion 



ISSTJE I 

IS 'YllKRE EXPRESS AND D I R E C T  CONFLICT BETWEEN THE 
DECISION BELOW AND THTS COTJH?" S TIECTSTONS? 

Thct suprcrnc c o u r L .  . . [rill dy r . e v . i e w  any 
dc!c:i.siori of a disLricL cour-l oL appeal  - . . 
that. cxpr-cssly arid directly conf l i cLs  w i L h  a 
dccisiori  oF another- d i s t r - i c t  tour-t of ~ ~ p p e a l  
CIL of the supreme court  m i  t h e  same quest ion 
of l a w .  

Tne  confl i c;t bctwccri dccisioiis " m u s t  bc cxprcss  and d i r c c t  . 'I 

-- Henv/r-s v .  State, 485  S o .  2d 829, 83G (Fla. 1986). 

s t a t c n c n t  i 11 Lliose case:;. The d i s t r i c t  c:our-t mi snpprchendcd  the 



In  Kay, supra, the suprerrie c o u r t 2  quashed t h e  Second DCA's 

f ind ing  of fundnmciital cr-TOT, and noted t h a t  tlic doc t r ine  of 

fu r ldamer i t a l  e r r o r  i s an  except i.on to t he  contemporaneous objec t ion  

ru12 I The Court.  explairieti the doc t r ine  of furzdarrierital e r r o r  as 

T h i s  C c i i r t  h a s  p.revi.ousl>; rc fuscd  t o  a.dopt a n  absolute 
rule that. w m I d  a l 1 . o ~  a defr_ndax:.t t.0 objcct f o r  the  f i r s t  
time c m  appeal ~ We refinse tc.! do so  j.n t h i . s  ins tance  a.s 
wel l .  Fundamental error has becn dcf i.ncd as "error w h j . c h  
goes t o  t h e  foundation of C.he 'case or goes to the rncr:i~s 
zf thc C : ~ ~ I I S ~  of a c t i o n .  if The appellate courts, however, 
have been cautioned to exercise their discre t ion  
concerning fundamental error "very guardedly." W e  agree 
with Judge l i u h b a r t  s observa t j  on t-hat thc doc t r ine  of 
funciamenial  e ~ r o r  should be appl ied  only i.n t h e  r a r e  
cases whcrc a . j u r i s d i c t i o n a l  e r r o r  appear-s or' where the 
1,nter-cst.s of  j u s t i c e  present  a compelling dernand f o r  i t s  
appl ica t i .on  . 

An accused, a s  i s  requi red  of the s t a t e ,  must cornply 
; l i t t i  es t -abl ished r u l e s  of procedure designed t o  a s su re  
both L airr iess  arid r e l i a b i l i t y  i n  t he  ascertainment of 
gui1.t arid innocence. 'I'he failure t o  ob jec t  i s  a strong 
Indication t h a t ,  a t  the time and under the  circumstances, 
t.he dcf e n d a n t  d id  not. regard the allcgcd fundamental 
;'rror as harmful or prcjudicial .  " I t  i s  wcl l -cs tabl i -shed 
law t h a t  w h e r e  the  t r i a l  judge has extended counsel an 
cmportuxi i ty  ~. . Lo cure any e r r o r ,  and counsel f a i l s  to t a k e  
.;dvantage of t:he :,)ppc)r'ti..xri.i.tiy; :.;uch ~ Y Y ' O T ' , ,  if emyr was 
Lnvritie(3 and w-i 1. n o t  w a : " ~ " a ~ - : t  YPversal , I' 

C o r i t r a r y  to the ;:ase:< t h a r :  K a y  r e l i e s  on, t h ~  d . i s t r i c t .  
,r:ourts 1-i~vct a l so  iouxid i:,hdt i r rs t : - rucLing 011 a crime not. 
,r:hargerl docs not: ncccssari1.y coristi t u t e  revers ib le  error. 
T h e s e  case:; have supported convict ions based on crimes 
:lot spec:ifical.ly charged because of i .nvi ted e r r o r ,  
waiver, a n d / o r  est-oppel . 

Ray at. 960-61 (F,mphasis added) ( c i t a t i o n s  omitted) . 

-- 4 



*. 

In Cloiiev v. SI:.ate, 653 So. 2d 1.009, (Fla. 1995), this Court 

r u L E d  L h a t  F l a .  R. 0 - i m .  P. 3.180(a) (4) means t h a t  

-- C o i - c 1  at 1113 + In tlie i n i t i a l  Coney?' opin ion ,  t h e  supreme court 

s t a t  c!d L k a L  ' l ~ - ~ c  contemporaneous objecti ~ T I  by the d e f e n d a n t  i s  

resr. i r e d  t:o preserve this i ssuc fol- review, s i n c e  tlie deferidant 

car r :)t: be imputcd w i t h  ;I lawyer's knowledge of the r u l e s  of 

Couit rendered t-he rloiiey d e c i s i o n ,  .: t. d t i c i d c d  C i h s n n ,  and s a i d :  

'Coney v .  S t a t e  20 F l a .  TI. Weekly S16, S17 ( F l a .  January  05, 
195~5) * 



.. 



fui:c.arnent-al e l r o r ,  w h i c h  may be r-aisctl L o r  Llie first time on 

P. C . l f l 0  ( ~ 3 )  (4) , to i n c ~ r 3  t.li,it: " [a] defendant may not-, assert a Rule 

43 right for the f i rs t  time on appeal"; w l i e r e  ;i defendant  "did not 

invoke Rule 43 either during trial or in a post-trial motion, he 

has waived any right under that rule * " I  ( E i n p h s i s  added) 



Ouestion of qreat public importance. 

f u r  ca -nenta l  error r u l e  a:; set out in Rav w h i c h  d i r e c t l y  arid 

exFressly cor i f l ic t s  w j . t h  both Gibson and Coney. Thus ,  t h e  quest ion 

is c fie c;f great irnpor-tar-ice that:. i s  within the exclus ive  dornairi of 

a d c l t  d chanc-je o f  l a w  sufficient t o  support. a pos t -convic t ion  

chai 1 enge .  ” 1 . In addition, thc instant case a i so  has <in underiylng 

quczr.-.on of great. public i m p o r t a n c e .  Iett v. S t a t e ,  668 So. 2d : I094 

(Flk. 1st DC.’A 1336), rev. qr .ant?d,  No. 87,541 (Fla. Ju ly  1, 1996) ; 

Lee V .  State, 670 So. 2tl  163 ( F l a .  1st DCA 19961, r ev .  q ran ted ,  

NO.. 8’7,715 (Fla. J u l y  10, 1996) . 

- 8  
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IN TIIE SUPREME COIJRT OF FLORIDA 

STATE OF FLORIDA, 

R.e s p C? 1-1 :ie n t 

N U P I  €2 

[A: V Z J I A . H J  - - -  7/25/96, 1: 33. rm1 

CASE NO. 
DCA Case No. 95-01182 

DOCUMENT 

C a r l o s  Omar Mejia v. State o f  F lo r ida  
Slip Opinion Case No. 95-01182 
June  13, 1996 

Appcl 1 a t e  O r d e r  - denying motion for r . e h e a r i r l y  



CAFLOS OMAR MEJIA, 

A p pc" I / a n t I' 

V. 

STA- -! (3F FLCR IDA, 

c, 3 pc I I ec . 
- -- -- -- - 

Opnr 17 'lied Jur;e 13, 1996. 

IN THE DISTRICT COURT OF APPEAL, 

FIRST DISTRICT, STATE OF FLORIDA 

NCIT FINAL UNTIL TIME EXPIRES TO 
FILE MOTION FOR REHEARING AND 
DfSPOSlTlON THEREOF IF FILED. 

CASE NO. 95-1 I82 

i R E C E I V E D  

Nanc; A .  Dariiels, Public Defcnder; P. Douglas Grinkrneyzr! Assist.ant Pubiio Detcnder, 
T:<IILI:-: ::uc, for Appellmt. 

4i3 ~3 be r : 4. Z u tt e ,w o fi h , At torn e y Gene i 2 I ; Jean -J ac q u e s D ;1 ri u s , Ass i s :a n t At to rn e y 
c2ener.i - Tailzhzssec, for Appcliee. 

Tiis direct Criminal appeal, appellant argues that thc trial court committed 

?r iors ,  (::i:7er o f  which entitles him to a new triai: (1) failing to cnsure that appcl1an;'s 

abscnc 2 !:om bench conferenc:es at which jury challenges were exercised wzs the resillt 

of an ic:E iiigent and vcrlantary choice; and (2) denying appellant's requested jury instruction 

on VOIUT',CJ rntoxicaticin ;!s a defense lo first-degree murder  and robbery. Appellant zlso 

esserts '?.at the trial court failed to grant credit on his sentences for time spent in jail prior 

to senter z i , ig .  We affirm. 



A,ppel/ant was charqerj b y  indrctrricnt with first-degree murder :?nd robbery. J u r y  

:,cIc:c*ion comn~cnccd on Jai ddry 33, 1995, eighteen days after rcleazxe of the optnton in 

Flori:k: Rule of Crirninai Proccdurc 3.130(a.)(4 which states that, "[i]r,i all proseciitiatis f o r  

The defendant hzs a right to be p!.iysically present :it t h e  
immediate site whcrc pretrial juror challenges are exercised. 
. . . Where this is impractical, such as where a bench 
C:OiiictT*4-;lZC Is rq:li:ed, the defendant czn wai\.i:', this  rigfli a n d  
cxc::cjse c~nsiruc!ive presence t h r o u g h  cuanse!. in silch 3 
'-.7 2 L L  c< , - l  

w aiv c r ! s k ri cliri4 ri 9, in te I lig c fit, and  v o I i i  ri t a ry . A It e ri-1 EI~ v c 1 y ! 1 h C 
defcr;uant can rztify strikes made outside his presence by 
zcauieszing in the strikes after ';hey are made. . I . Again, the 
court must  certify the deiendani's approval af ihe striKes 
through proper inquiry. 

Ilhe court i-r?usi csrtiiy througii proper inlquiry tii:it thc 

3 A E3,3)(4), as inierprercd, IS subject to a harmless errar analysis. Id. Without clucidatiori. 

2 



that t*;ey attempted to comply WI:~-I  mtizt  t hey  undc:stood its holding to require. When I t  

cam€ time to discuss challenges to the prospective ,urors, the trial court, counsel, appellant 

and the interpreter all adjourned to chambers, at which point the transcript reflects the 

follov ing: 

THE COURT: All right. 

[DEFENSE COIJNSEl.]: (To the Interpreter) You tell him this 
is a hearing, and he has a right to be here any time. Hc can 
waive it, though, like during the trial when the lawyers go up to 
the bench to see the judge. We may be discussing an 
objection or some legal point. I42 can waive his  coming up to 
the bench, or he can came up there and have you come up 
and say what is going on. 

TME DEFENDANT: (In English) Okay. 

[DEFENSE COUNSEL]: Well -- 

THE INTERPRETER: It is okay 

[DEFENSE COUNSEL]: Is he waiving it? 

THE DEFENDANT: (In English) Yes. 

[DEFENSE COUNSEL]: Good idea. Okay. 

k i t e -  :h-ee prospzctive jurors had been stricken for cause, the trial court askcd counscl 

w n & z  they  wtshed to address peremptory challenges in chambers, or in the courtroom. 

With q3el lant  still present in chambers, defense counsel responded: 

If I can have a moment, Judge, I may be able to kind of--1 had 
told the defendant to look them over and tell me, too, and he 
had a couple. I will see i f  we caw1 can do some of our 
perernptories now, provided we have an additional opportunity 
whcn i see who is in the box. 

3 



Defer:.e counsel then struck ttirec jurors, after whrcil trc said that he "would like for the 

defenzsnt to have an opportunity when w c  put them back in the box to just take a quick 

i:mk a1 t ric'm." 

A'ier cvcryoric, iricludiiq appeilmt, had rcAurricd in thc com!root:l, ihe t i  id crilJri 

drsn, :.scd the strick.en jurars, rcplacing tkcm with new prospectivc jurors. Aftcr the new 

jut-ors had been questioned, the trial court asked counsel i f  t h e y  rieeded "a moment." 

DcfcAr.ms;;. counsel responded in the afiirrnative. It is apparent that defense counsel ther! 

cofi*.swd with appullant regarding the prospectivc jury panel. Defense counsel then asked 

i f  ::ci,nsc/ could approach the bench, saying that "we did waive that other matter, for the 

rpczJi3; ' ;in obvious rcfcrcnce to the fact that appellant had waived his right lo h e  presci'ii 

:it 1:c :xi conft?:ci?ccs. A l t h o u g h  the transcript reflects that a bench conference followed, 

!r!t :b:xr!rcicd. C;Ica!y, h ~ w w e : ,  tie subjeci LVBS peremptory ci-ic?,llcnges, as sevcn 

x; .:I : I : ;1;: ! p :CJ sp :: st iv i: jii r r j  rs v:t: re C ~ X C I J  zed. Add i ti o ri -3.1 j LJ r o I- s w c re ca I I e d 2 n d q [I F st i G ri Et d . 

"YPc !.*ipit caur7 again asked i f  counsel needed "a minute," and defense cgunsel again 

re ;.jE inded in the a';firrnativc. Agaii7, it is apparent that defense counsel conferred with 

;::: F cl,ani. ,Lin~ther unreparled bench conierence took place, after w h i c h  defense co~ir~isel 

XII, "Junge, I warit the record to reflect that the defendant has waived his presence st 

IFc s" bench conferences" Seven additional jurors were t h e n  excused. These jurors were 

rc2,J!aced and ,  after the replacements h a d  been questioned, another unreported bench 

, . .  

.I:.:'' , c;r1:c; ' ;risk ? l a x .  Foi;r morz jurors wcrc excused, after which b o t h  partics accepted 

; I-,? re<m:rd re;jcc:s that ds:ensc- c~gnsel  exercised ail te1-i of his pcremptary ,- 

f , -, , -. z, :3ant3:. 

9 , z  lengcs. 

3 



At the conclusion of the preseritatirjn of evidence, the trial court, counsel, appellant 

and :tit? interpreter adjourned to chambers for  the charge conference. Before taking u p  

the natler of jiiry instructions, the following took place: 

THE COURT: 
record first. 

Well, let me put a couple of things on :he 

. . . .  

Mr. Mejia, are you satisfied with the translator's serviccs . , I 7 . 

[THE DEFENDANT]: Yes. 

[THE DEFENDANT]: (-T-hrou,;h the interpreter) Yes. 

THE COURT: Mr. Adams [defense counsel], we have had a 
number of bench conferences, I think, earlier on. You waived 
the defendant's presence, but wc have also had some that 
were not on the record. I think we ought to reflect on the 
record that nothing took place during thosc conftlrence:; wli i  c 
we did not have the reporter present that would in m y  way 
affect the outcome o i  this trial or would affect an appealable 
IS 5 L I P .  

[DEFI .:NSE COUNSEL]: That's correct, Your Honor. And I did 
discuss that through the interpreter with [the defendant], and 
he waived his presence. It is a much more orderly fashion, 
and we all know that is in light the [sic] relatively new case. 

Cm appeal, appeliant argues thar (&~ey appires. and that he is entitled to ;? new lriai 

beca;e the trial couri failed either to certify, after a proper inquiry, that appellant's waiver 

of his  -ight to be present at bench conferences during which peremptory challenges were 

cxer::ii;cci tiy his counsel was iri!eIiigent and voluntary; 3r to rcquiie r;ppellant to ratify the 

strikc: a?er t h e y  had been riia.de, and to certify, after proper inquiry, that such ratification 

was i :tclligcnt and voluntary. According to appellant, his absence from the bench 



confernnces "thwar!cd the furidan-rental :nlrncss of the proceedings" and "was, in a n y  

event, a clear violation of [rlule 3.1 80(a)(4)." Moreover, appe l l an t  ?iryiies that t h e  trial 

coui t 's  error cannot be conside-xd I-iarmless bccause it is impossible "to zssess  the extent 

of prejudice sustzincd by appellan!'s absence" and,  thercioic, one cannot conclude 

''tieyi.ic a reasonable doubt that this error did not affect the fairness of the trial." 

The slate responds, first, t h a t  any error w a  not preserved by conternporaneous 

obje3:i::n Next, the statc argues that c~n-qy is inapplicable because the suprenle court 

the t l x  sinn did not become final iintil April 27, 1995, four days after appellant's trial had 

bcy'gLi '1. According to the stat?, under pre-.Coney case law, it was sufficient if a defendant 

~ ~ 2 s  3ysically present in the courtroom during jury selection-actual prcsencc at k n c h  

('3 [' ,_ '!;I - ( ic?z W:!.S not required. Finally, the statc argucs that, c v c n  il &mnzy is zpplic2k,blc, 

I is not a p i m p r i a t e  b ~ a i ~ s e  it is appa ren t  ironi the record that app.;ilari!'s ":ibsencc 

ai 1s ::j the bench conferences did not prejudice him" and, therefore, any tczhnical error on 

t h c  x r t  of the trial court was clearly harmless. 

.. .;3 I 

F7egarding :he state's preservation argurn: nt, LYE note thar thc initial version of the 

b I 





hndzrnental error which ' ,o  objection VL"S necessary to preserve"), & ~ w - & ~ ~ c j ,  506 $0. 

2d 10.13 (Fla. 19G7). 

'Iht? s!_;prcine C O U r t ' s  faili.:re to clacidc?te as to its in ten t  when il pfonOUnct?d that i h c  

hcicii-i!;] in CQJL!~ was tc: be "prospec;ive only" (653 So. 2d at I01 3) has engonolered 

coc:;i$mhlc confusion, in both trial and  appellate courts, reyarding the ;lpplicability of thc: 

holcir-icj to "pipeline," and other, cascs. E a ,  I-ctl v .  State, 668 So. 26 1094 (Fla. 1 st DCA 

'I 9 E E :  (certifying question of cjrcat public importance on motion for rchcaringj. Howevc:r, 

b x ~  i i ~ e  wi? concludc Ltiat appcllrint is noi entitled to B new trial cwer-i i f  G~ney. applies, we 

i~rir : mnccessary to undertake the task of prognostication in an effort to divine the court's 

i r l t t t t  rr, -egar.ding rhose cases to which Con-ty will apply. Instead, we assume, for pcirposes 

CI! :Liz spinion, !hat Gg~(;ty docs  apply. 

Sr,.ction C)? ,,c-y,3, 4 Fioricir; Staiiites (1 X S j ,  rmar?dates ihat "[ilju [zrir;iii;d] judgme!-i! 

s d  u:?lc:x the ap;x!lzte coi:rt is of the :)pinion, after zn exnniinaiion ni ;iii 

t f !  2 a?pcal p:ipers. that error was committed that injuriously affected the substantial rights 

a '  '.!- =7 appcIInr-;!. It shall not be presumed that error injuriously zffecicd the substantial 

r8j.i::; of ihC. appt'llant.'' Referring to this stalutc, the suprcme couri has said that, "[ii]r~ldfY 

i::c:h thc .  stalutory law &!:a CBSC law of this  state, a [CrirrIinFiiJ judgment  shall not be 

r.? iersed u n l e s  !he appellate court Is of the opinion that the error injuriousiy affected the 

5~ kstantiai rights of the appellant." Sr~lalI v. St&, 630 So. 2 d  1087, 1089 (Fla. 1394). 

,\:.;::'3r:ing io ;t)c sL!pit"rne court, in applying this harmless error test, "the burden [is] on the 

3 Zje. as the b2neficji?ry o f  the t3'iTor: to prove beyond z reasonable doubt that the errcr 

:,r--~plajned of did nor contribute to the vcrdici or. alternatively stated, thzt thcrc is no 

8 



rcr-i:;8:)na51e possibility thal t i c  error contrtbtiicd 13 ihe conviction." ~ t ~ ~ ~ ~ . v : . . [ j i . ~ ~ ~ l ! ~ ~ ~  491 

So. 2d 1 1  29, 11 38 (Fla. 1986). The fact that an e m r  may be classified as fundamental, 

so that it tnay be raised for the first time on appeal,  does not riecessarily preclude: 

appl cation of a harrnless crror atialysis. SlaIc v, Cl& 614 So.  2d 453 (Fla. 1992). Ir! 

tac: 'hu suprcrnc coart exprxssly applicd a harmless crrar ;ji'i;:lysis ii-1 C;Q~.CJ. 6ij3 S o .  2d 

Fit 'C13. 

4litiough it is apparent that, at trial, all parties concerned werc attemptirig to comply 

wit;. rbihat they understood the recently releascd Coney c;...:cisiori to require, ti IS equally 

spF::.:erit that the trial court iailed fully to comply with the rule laid down. A waiver of 

app' lait's riqht to be present at bench conferences diiring which peremptory chalIc:-igcts 

wer3 cKerciscd wzs obtained. However, the trial court iailed either to ensure, "ihrouyh 

p r o p  3: i ! i q l i r y , "  that appellant's Lwtver wzs irntclligc?nt arid vciur-irary; or to obtain an 

inic li2ent and voluntary ratification of the jury chosen. 1.d.. Tt-iis WE:S error. A(:cordii-igl:J: 

we r?~:.; next determine whether thcre is any reasonable possibi!ity that this error had Zn 

? dv.2 - L,d P: irn7act on appci!ant's right to :I fair trial. 

I! scums relatively clear that the pt-acedurc?l rule set out in Cuney is iriierided 10 

ei- is.^ 'E tblzt a clcfcndant's right to meaningful participation in ditcisions regarding ti12 

c h a I I c t i  g e s ~ part i cu I a r I y p e re m pt o r j r  c ia  I I t' n g e s , 

A s s . ~ n i n g  such an underly'-ig purpose, our review of the record sztisfics us, to the 

e x w  :;ic t i  of all reasonable doubt. that appeilant suffered no prejudice to his right to a fair 

trial ,>.s ti72 resL111 of the trial court's tcchnlcal fziiure to cornply with dl of .C.uneyl:j 

requ r 2:ien:s. It is apparent irom the irtal transcript that appcI!ant u n d c x t m d  that he had 

5 ,:e " (" , 8: 13 f i s z c 3 I o u s I y p I o 'ie ct ed  . 

9 
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C h ~ l I ~ > i ~ ~ ~ S  wc:re Cxcrc:SPd." Id. ::! 1 1  79. i-{c;rcT ii! contrast, it, is apFarent that appellant 

was not prejudiced, becausc he did corisult with counsel prior to the exercise of his 

perenpiory  c;iiallerigt:s. Accordingly, we hold that the '.r- cotirt's failure o ensure thai 

appellant's waiver of  his right to be present at the bench conferences during w 

per;.': "-)to:y chr-illenges were exercised wzs intelligent and voluntary, or to obiair zn 

in te i l ipht  and voluntary ratificaiion 3f the jury cnoscn, was harmless. See  Tiirner v. st;itc, 

53C 2d 45, 49 (Fla. 1388) (opinion a%er rcmand) (holding that dcferidant did not waive 

r ig i  , 19 be p r c x n !  diiririg cxcrcisc? of juror challenges, or constructively ratify cotinsel's 

ct ic l i .  s :  bu! that, i?otwittistanding absence when challenges were achally excrci;cd, crror 

was ~:arrnlcss because deieridanr "had an opportunity to participate in choosing which 

j i i  r (3 ..:. u Id b c st ti cke n 'I). 

,V.Q l ~ j  n t :$ r y I n i  xi cat i 

Appelint-;t next complains about the trial cniirt's refusal to give a reqiicstcd vuIc:r.i:3ry 

ir:tcr~.i.;ation in :mxt j r3n  to the jury.  He argues that both of the c9argcs agair: 

3kc~:i-;c:  c r3 1 inie:it crjrmrs, arid that theic was  evidence that he WL; intoxicaied 

nerefc;re: tic asserts that the trial court was obliged to give a volur-ilary -, rirne.; 

,: iirn were 

a t  rclcvar!t 

n to xi c;i t I on 

inat:L,c; on L l P O i l  rcquest, and that thc refusal lo do  SCI zniitles hriii to a new ha! .  Wc 

dj sag 'e,:. 

It is true, as appcllmt argues, that both lirst-degr-ec murder and robbery are spccific 

inrer-t iciirnes, as to which voluntary intoxication may be a valid affirmztivc defense. 

C ; g { : ;  y v .  State, 480 Bc. 2d 91 (Fk 1 t-355). It is also true that ihere was evidence tha: 

z.ppcl:?rt w ~ s  inrcxic;:,?cd zi relevant timfts. A s  a gcncral rule, a. "[d]efendant is entitled lo 

1 ' I  
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Here, 2s in HL~.Q;;~;[, ajlr,cl!a!ii took  : h e  s:and a n d  denied tinder oath that he had 

cornmitied the of fenscs with which he was charged. Instead, tie testiiicd that another 

per-st:in. whoni he identified by riainc, had been responsible for t ic crir-ncs. Accoidingly, 

h m ? ,  :is in Hgqpcr, wr: c o n c l d c  that, Sc:cmse appellant elected to rely on a dcfensc built 

x a m d  the assertion iti:it sc)ir\eio;7e else had coi;i:i?ittcd the crimes, which dcfcnse was 

in,:;::: sis!<,nt wrlh 3 voIun;;iry intoxication deiensc, it wzs noi  error to refuse to give an 

i n st .-i, cii o n o r~ vo I i! n t a ry i n to x i cat i on . 

J a, i I - Ti r n  ct (; r c d I t 

Firially, appellant asscrts that, although, at scritenciny, the t r ia l  court orally credited 

41 2 ::a!,'-$ spent in jail acjainst his sentence, t h e  written judgment does not reflect any credit. 

Thc: : xtc  concedes error on this point. Frankly! we are puzzled by t ic parties' positions 

,.-.r51i~ t!ie 41 2 d ~ y s  of jr2ii credii b~ tczuse,  aithaugh thcrs. c?rc twa written jucigrr;cnts /ri 

thc .-c znrd. botth rctlcct that appellant is to receive such credit. Accordingly, we sifirrri on 

i l l is F >! , ' i t ,  as ?n~cll. 

t:IICP L.E, L I . >  CONCI-JHS; LAWRENCE, J . .  CONCIJRS IN PART AND DISSENT-S 
IN F,'-,RT WITH WRI-ITEN OPlrdlON. 

13 
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I fully concur in affirming the jaigmcni and  scntenccs in this case. However, I must 

rei;p;’:t;:illy dissent f r o m  ihe lzr3,::;!iJ;:gF of t i e  majority opinion which holds that a violation 

per:,-i,tting the issue to he raised for t h o  firs1 tirric on appeal willlout a proper objection in 

the trial court. 

, .  

. 1 1 G  S. Ct, 315, 133 L. Ed. 2d 218 (lY95), did not specifically address this issue. 

Eascd oil this brief exci- ian~e, Gibson claimS error in 
ma rcspc.c:ts. First, ~ J E !  argues that the trial coiirl violalor1 
his right to he  present with counsel during the challc>nging 
of jurors by conducting thc challenges in a txncl-i 
conference. Second, he argues that the trial court 
violated his right to the zssistance of counsel by denying 
dciense CoLinsei’s request to consult with Gibsor: bciorc 
exercising peremptory challenges. 

In Steinhorst v. Stale: ,412 So. 26 332 (Fla. 1982), we 
szid !hat, “ in Grder for an argument to be cognizable OF 
appeal, i! must  be the spectiic contention asscoed 2s 
legal ground for the objection, exception, (3r motion 
below.” In this case. we find tha t  Gibson‘s lawyer aid not 
raise t h e  issue that is now being asserted on appeal. If 
co~insel wanted to consult. with his client over which jurors 
10 c?xcli.rde and t 3  admit, he did not convey this  to the trial 
court. On t:re rzcord. he a k e d  for En aftftrnoon re::ess 
for the general i3urpose o i  mecting with his client. 
Fl.irther, tfici-e is no indication in this  record tha t  Gibson 
was prevented or limited in any way froin constlltiiicj with 
his  counsel concerning the exercise of juror challenges. 

14 



On this record, no obpcuon to the court's procedure was 
ever made .  In short, Gibson has dcmonstratcd neither 
error nor prejudice on the record before this Court. Cf. 
Coney v. State, 653 So. 2d 1009, 1013 (Fla. 1995) 
(holding trial court's error in conducting pretrial 
conference wtiert? juror challenges were excrcised in 
absence of defendant was harmless beyond reasonable 
doubt. 

(jj4.:on v. State, 661 So. 2d at 290-91 

I cannot reconcile this langtiaye with the majority view of fundamental error in t h e  

ins:::nt case. We cannot tell whether the date of the trial in Gibson occurred beforc or 

aftei the decision in  Ca-na ' Either way, there was no logical reason for the supreme 

COI.~, i i  its G.ib.s~cm decision rendered nine months after its opinion in Coney, to dwell on 

the  -allure of Gibson to preserve the issue, unless the court intended that preservation 

car- c titiitc a requirement for review. 

The majority also cites Francis v. S&k, 413 So. 2d 1175 (Fla. 1982), in support of  

its 3 xiticjn. Howcver! the circu1mstances in Francis were much more egregious than 

tlis 5 3 1 the instant rise. There, the defendant was excused for the purpose of going to 

the r :st room. Jury selection continued during his absence; then the prosecutor, dcfensc 

c0L.t scl, and J L I ~ ~ C  retired to the jury room for the purpose of exercising peremptory 

chzl e:-iges. They returned to the courtroom anti L j:!ry was swcrn without consultation 

b c h v x n  the defendant and his co!Itnscl. Francis testified on his motion for new trial that 

he IK been told by his counsel that he would not be  permitted 

for :hc purpose of selecting the jury. In contrast, the trial judge 

o yo into the jury room 

n the instant case was 

'Tho oplnlor? in Gibson does not reiiec: tne drite ot :he trral in that CZSB, although tho cq i ta l  ofisnse 
V L ' ~  romrnittcd on September 30,  19131. Therefore, I! IS more likely t ie?  the trial in C;ibson predated tl-ie 
doc:; xi in Coney. 

15 



aware 3f the decision in Gone!, but simply failed to follow it flawlessly. 

I find it difficult to conclude that a routine trial practice followed in the vast majority 

of cases in the State of Florida for a period of almost 15 years' was so fundamentally 

flawed that it amounted to a denial of due process. To do so is to likewise conclude that 

those same cases spanning a 15-year period resulted in a denial of due p r o c e ~ s . ~  Thus, 

I w o ~ 1 3  hold tha t  violation of Florida Rule of Criminal Procedure 3.180(a)(4) is not 

fundaricntal error, and therefore may not be  raised for the first time on appeal. 

1 be Florida Rules of Crlminal Procedure w e r e  amendod in 1980 to provide that peremptory 2. 

chzlle i ~ e s  bo made ohtside the hoaring of the ~ury  panol. 

I The holding in C o n w  was prospective only 
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CASE NO: 95-01182 

L.T. CASE NO. 94-0026CF 

C a r l o s  Ornar Mejia v .  S t a t e  of F l o r i d a  

BY 3XDER OF THE COURT: 

Moxion f o r  r e h e a r i n g  or certification, f i l e d .  June 19, 1996, 

is 3 E N I E D .  

Mo*:.,on for rehearing, m o t i o n  f o r  r e h e a r i n g  e n  banc and motion to 

ce:r:ify, filed June 2 0 ,  1 9 9 6 ,  is D E N T E D .  
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