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PRELIMINARY STATEMENT

Pztitioner, the State of Florida, the Appellee in the Firsc
District Court of Appeal and the progecuting authority in the trial
court, will he referenced in this brief as Petitioner, the
proszcution, or the State. Regpondent, CARLOS OMAR MEJIA, the
Appzllant in the First District Court of Appeal and the defendant
in The trial court, will be weferenced in this briel as Respondent
oY 1is proper name.

A bold typeface will be used to add emphasis. Italics appeared

in zriginal quotations, unlesg otherwise indicated.

STATEMENT OR 'I'HHE CASE AND FACTS

Tac pertinent history and facts are sebt out in the decision of
the _ower tribunal, attached in slip opinion form [hereinafter
refzrenced as "slip op."] as Appendix A; it also can be found at 21
Fla. L. Weckly D13%5 (Fla. lst DCA Junc 13, 19296}, In the =lip

op., the district court allirmed the respondent’s convictions and
serTz2nces, but ruled that a violation of ¥Fla. R. Crim. P.
3.180a) (4), right to be present al glidebar jury challenges, 1is

furndamental error that nceds not be preserved. On 19 June 1996,

the 3tate promptly filed a motion for rehearing or certification,

N
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and the following day, the regpondent filed a gimilar motion. On

the Pirst Districu Court of Appeals entered an order

=
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denying both motions, attached as Appendix B.

SUMMARY OF ARGUMENT

1 the slip op., the district court held that a vicolation of the
Conay rule [8.140(a) (4)])], a defendant’s physical absence from a
bench conference to challenge jurors, “constitutes fundamental
err>-, which may be raised for the first time on appcal,
notwithstanding the lack of contemporaneous objection.” The slip
op. zcnflictg with this Court’s decigion in @Gibson.! Moreover, the

issu=z is of great public importance because it is a major expansion

‘Bibgon v. State, 661 So. 2d 288 (Fla. 1995).

iRay v. State, 403 So. 2d 956, 960 (Fla. 1981).

“Coney v, State, 653 So. 24 1009 (Fla. 1595).




ARGUMENT

ISSUE T

I8 THERE EXPRESS AND DIRECT CONFLICT BETWEEN THE
DECISION BELOW AND THIS COURT’'S DECISIONS?

Jurisdiction

Fetitioner contends that Lhis Court has jurisdiction pursuant to

Fla. R. App. P. 2.030{aj {2} {(A)iiv:, which parailels Article V,

§3 (k) {3), Fla. Const. The consgtitutrion provides:
The suprcme court e [mlay review any
decigion of a district court of appeal
that expressly and directly conflicts wilth a
decigion of another district court of appeal
or of the supreme court on the same question
of law.

The conflict between decisions "must be cxpress and direct.”

Reaveg v. State, 485 So. 2d 829, 830 (Fla. 1986).

Conflict
Ihe decision below 1is in expresz and direct conflict with

Gikson. A cursory review of the siip op. relative to Coney and

Gibson shows that the glip op. conlradicts this Court’s actions and
statement in those cases. The district court misapprehended the

point of law regarding fundamental error.




In Ray, supra, the gupreme court guashed the Second DCA’s

fincing of fundamental crror, and noted that the doctrine of
fundamental error is an exception to the contemporaneous objection

ruls. The Court explained the doctrine of fundamental error as

This Court has previously refused to adopt an absolute
rule that would allow a defendant to object for the first
time on appeal. We refusge te do so in thisg instance ag
well. Fundamental error has beecn defined as "ervror which
goes to the foundation of the case or goes to the merits
of the cause of action." The appellate courts, however,
have been cautioned to exercise their discretion
concerning fundamental error "very guardedly.® We agree
with Judge Hubbart's observation that the doctrine of
fundamental error should be applied only in the rare
cagcs where a jurisdictional error appears or where the
_nterests of justice present a compelling demand for its
application.

An accusged, as ig required of the gtate, must comply
with established rules of procedure designed to assure
both fairness and reliability in the asgcertainment of
gquilt and innocence. ‘The failure to object is a strong
:ndication that, at the time and under the cilrcumstances,
the decfendant did not regard the alleged fundamental
2rror as harmful or prejudicial. "It is well-established
law thal where the trial judge has extended counsel an
opportunity to cure any error, and counsel fails to take
zdvantage of the opportunity, such error, i1f any, was

q

invited and will neot warvant reversal.”

Contrary to the cases that Ray relies on, the district
courts have also found that instructing on a crime not
charged docg not nccegsarily congtitute reversible error.
These cases have supported convictions based on crimes
not specifically charged because of invited error,
wailver, and/or estoppel.

Ray at 960-61. (Emphasig added) (citations omitted).




In Coney v. 8tate, 653 So. 2d 1009, (Fla. 1995), this Court

ru_ed that Fla, R. Crim. P. 3.180(a) (1) means that

a defendant has a right to be physically present at the
immediate aite where pretrial Jjuror challenges are
exerciged. (Citation omitted). Where this is
lnpractical, such ag where a Dbench conference is
required, the defendant can waive this right and exercise
n such a ¢ase,

constructive presence through counsel.
the court must certify through proper inquiry that the
walver ig knowing, intelligent, and voluntary.
Alternatively, the defendant can ratify strikes made
outside his presence by acquiescing in the strikes afrer
—hey are made. (Citation omitted) . Agaln, the court
must certity the defendant's approval of the strikes
~hrough proper inquiry. Our ruling today clarifying thisg
_ssue 18 prospective only.

Corey at 1113. In the initial Coney’ opinion, the gupreme court
stated that '"no contemporaneous objection by the defendant is

reclired to pregerve this issue for review, sgince the defendant

carrot be imputed with a Jlawyer's knowledge of the rules of
criminal procedurc.” Howoever, in  1its final opinion after

rencaring, the supreme court deleted that provisgion. Conev v,

Stat=z. 653 So. 2d 1009, 1013 {(Fia. 199%5). Nine months after this

Court rendered the Coney decigion, it decided Gibgon, and said:

During a gmall portion of a long jury selection
process, Gibson's lawycr asked the trial courl whether he

‘Coney v. State 20 Fla. I.. Weekly 816, 817 (Fla. January 05,

18980,




could take a ten-minute recess to permit him to consult

+ .
i

with hia clien

Mr. Rinard: Your Honor, if | may have--if we may take
an afternoon recccss so 1 may have ten minutes or so to
gpeak with Mr. Gibson to advige him of sgome things and

gce how he would like for me to procecd.

The Court: let's proceed with this round. Are there
any additional challengeg for cause?

By this c¢xchange, it 1g apparcnt the trial court
mplicitly denied counsel's requeast for a recegs, and
directed counsel to proceced with his challenges for
cause. The record reflects that immediately thereafter,
without further comment or objection, Gibson's counsel
began making challenges for cause to the jurv panel.

Based on this brief exchange, Gibson claims error in
two respects. First, he argues that the trial court
violated his right to be present wilh counsgel during the
challenging of jurors by conducting the challenges in a
bench conference. Sccond, he argucs that the trial court
violated his right to the assistance of counsel by
denying defense counsel's request to consult with Gibson
before cxercising peremptory challenges.

In Steinhorst v. State, 412 S0.2d 332 (Fla.1l982), we
sald that, "in order for an argument to be cognizable on
appeal, il must be the sgpecific contention asgerted as
~egal ground for the objection, exception, or motion
below." In this case, we find that Gibson's lawyer did
not raise the issue that is now being asserted on appeal.
If counsel wanted to consult with his client over which
jurors to exclude and to admit, he did not convey this to
the trial c¢ourt. On the record, he asked for an
afternoon recess for the general purposc of mecceting with
hig client. Further, there 1g no indication in this
record thal Gibson was prevented or limited in any way
from congulting with his counscl concerning the excrcise
of juror challenges. On this record, no objection to the
court's procedure was ever made. In short, Gibson has
demonstrated nelther error nor prejudice on the record

-6 -




pefore this Court. Cf. Coney v. State, 653 So.2d 1009,

1013 (Fla.1995) (holding trial court's error 1in
conducting pretrial confcrence where Jjuror challenges
were exercised in abscence of deotendant was harmless

peyond reagsonable doubt).

Gikeson at 2920-1 (KFla. 1995) {emphasis added) .

Feturning to the instant siip op -, the district court stated
that it is unwilling to read too much into the deletion tChat this
Court made in its revigion of Coney. However, the direct and
express conflict occurs, when the dislrict court announced that a
viclazion of the Coney rulc [8.140(a) (4)], a defendant’s physical
abgence from a bench conference to challenge jurors, “congtitutes
furcamental error, which may be raigsed for the first time on
aprea., notwithstanding the lack of contemporaneous objection.” As
Jucce Lawrence properly argucd in hisg dissent, this language is not

reccricilable with this Court’s opinion in Gibgson. See also United

States v. McCoy, 8 F. 3d 19%, 496-7 {7th Cir 1993) (explaining that

the United States Supreme Court interpreted TFederal Rule of
Criminal Procedure 43 (a), a federal rule ginilar to Fla. R. Crim.
P. z.180(a) (4), to mecan that “[al] defendant may not assert a Rule
43 right for the first time on appeal”; where a defendant “did not

invoke Rule 43 either during trial or in a post-trial motion, he

has waived any right under that rule.”) (Emphasis added) .

-
4




Quection of great public importance.

No-withstanding the district courb’s hasty dismissal of this
Court s action in Congy uporn reheafﬂng, and statement in Gibson at
29C-1, its conclusion that “a violation of that rule {3.180{aj (41 ]
corstitutes fundamental error,” is a major expansion of the
furcamental error zrule as set out in Ray which directly and
expresaly conflicts with both Gibson and Coney. Thus, the question

ig c¢ne of great importance that is within the exclusive domain of

thie Court. See Witt v. State, 465 So. 2d 510, 512 (Fla.

19€5) (*only this Court and the United States Supreme Court can
adcpt a change of law sufficient to support a post-conviction
challenge.”). In addition, the instant case also has an underlying
“pipeline” igssue, for which this Court has granted review as a

gquestion of great public importance. Lett v. State, 668 So. 2d 1094

(F_z. 1lst DCA 1996), rev. granted, No. 87,541 (Fla. July 1, 1996);

Lee v. State, 670 So. 2d 169 (Fla. lat DCA 1996), rev. granted,

No. 87,715 (Fla. July 10, 1996).




CONCLIISTION

FEased on tho forcgoing rcason, the State respectfully requests
thie Honorable Court Lo exercise ite digcretionary jurisdiction to
review the Instant order.

Regpectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL
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IN THE SUPREME COURT OF FLORIDA

ETATE OIF FLORIDA,

Petitioner,
Y CASE NO.
DCA Case No. 95-01182
CLRZ.O0S OMAR MEJIA

Respondent .
APRPENDTX
NUMLER DOCUMENT
2. Carlos Omar Media v. State of Florida

Slip Opinion Case No. 95-01182
June 13, 1996

It Appellate Order - denying motion for rehearing

[A: MITIA.BJT --- 7/25/96,2:31 npm]
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PA ®

IN THE DISTRICT COURT OF APPEAL,

FIRST DISTRICT, STATE OF FLORIDA

CAFLOS OMAR MEJIA, NOT FINAL UNTIL TIME EXPIRES TO

FILE MOTION FOR REHEARING AND
Appellant, DISPOSITION THEREOF IF FILED.
V. CASE NO. 95-1182

STA = OF FLORIDA,

Aopellee. R E C E ! V E D

/

Ju TR
Opiniyailed June 13, 1996. Victime' Rights |
Attorney General's Office

An agreal from the Circuit Court for Washington County.
Russal A Cole, Jr., Judge.

Nanc, 4. Daniels, Public Defender; P. Douglas Brinkmeyer, Assistant Public Defender,
Tallarescee, for Appeliant.

Rober: & Butterworth, Attorney General; Jean-Jacques Darius, Assistant Allorney
Genera’. Tallahassee, for Appeliee.

WEBSTER, J.

¢ -nis direct criminal appeal, appellant argues that the tnal court committed twe
errors, oitner of which entitles him to a new trial: (1) failing to ensure that appellant's
absenc: from bench conferences at which jury challenges were exercised was the result
of an inie’ligent and voluntary choice; and (2) denying appeliant's requested jury instruction
on volumary intoxication as a defense to first-degree murder and robbery. Appeliant also

asserts Fat the trial court failed to grant credit on his sentences for time spent in jail prior

to sentercing. We affirm.




Appeliant was charged by indictment with first-degree murder and robbery. Jury

solecion commenced on Jarwary 23, 1995, eighteen days after release of the opinion in

Coney v, State, 653 So. 2d 1008 (Fla.), cert. den ed, UGS, 118 5. 0L 315, 133 L.
Fd Zc 218 (1995). In Congy, the supreme court purported to "clarify” the intent behind

Elonds: Rule of Criminal Procedure 3.180(a)(4), which states that, "[iln all prosecutions for
crims’)) the defendant shall be present . . . at the beginning of the trial during the
exar nation, challenging, impaneliing, and swearing of the jury”; and its previous decision

on thiz same subject in Francis v. State, 413 So. 2d 1175 (Fla. 18£2). It held:

The defendant has a right to be physically present at the
immediate site where pretrial juror challenges are exercised.

Where this is impractical, such as where a bench
conference is required, the defendant can waive: this right and
oxercise constructive presence through counsel. In such &
s2se, the court must certify through proper inguiry that the
waiver is knowing, intellioent, and voluntary. Alternatively, the
defenaant can ratify strikes made outside his presence by
acauiescing in the strikes after they are made. . . . Again, the
court must certify the defendant's approval of the strikes
through proper inquiry.

£53 So. 2d at 1013 (citations omitted). The court held, further, that a violation of rule
3.°€3/a)(4), as interpreted, is subject to @ harmless error analysis. 1d. Without elucidalion,
the sourt pronounced that its ruling was "prospective only.” (d.

Although appsliant, 2 native of Honduras, spoke and understood some English, at

his zguest aninterpreter was appointed to translaie guring the trial. The record reflects

swac egunsel and the trial court were aware of the recently released Coney opinion, and




I SN ' . .

that they attempted to comply with what they understood its holding to require. When it
came time to discuss challenges to the prospective jurors, the trial court, counsel, appellant
and the interpreter all adjourned to chambers, at which point the transcript reflects the

folloving:

THE COURT: All right.

[DEFENSE COUNSEL]: (To the Interpreter) You tell him this
is a hearing, and he has a right to be here any time. He can
wailve it, though, like during the trial when the fawyers go up to
the bench to see the judge. We may be discussing an
objection or some legal point. H2 can waive his coming up to
the bench, or he can come up there and have you come up
and say what is going on.

THE DEFENDANT: (In English) Okay.

[DEFENSE COUNSEL]: Well --

THE INTERPRETER: It is okay.

[DEFENSE COUNSEL]: Is he waiving it?

THE DEFENDANT: (In English) Yes.

[DEFENSE COUNSEL]: Good idea. Okay.

Afte- three prospective jurors had been stricken for cause, the trial court asked counsel
whetrer they wished to address peremptory challenges in chambers, or in the courtroom.

With appellant still present in chambers, defense counsel responded:

If | can have a moment, Judge, | may be able to kind of--1 had
told the defendant to look them over and tell me, too, and he
had a couple. | will see if we can--| can do some of our
peremptories now, provided we have an additional opportunity
when | see who is In the box.




Deferce counsel then struck three jurors, after which he said that he "would like for the
defendant to have an opportunity when we put them back in the box to just take a quick
foow at them.”

Alter everyone, including appeilant, had returned in the courtroom, the trial court
dism ssed the stricken jurors, replacing them with new prospective jurors. Aiter the new
jurors had been questioned, the trial court asked counsel if they needed "a moment.”
Defersa counsal responded in the afiirmative. It is apparent that defense counsel then
con’a-red with appeliant regarding the prospective jury panel. Defense counsel then asked
if ccLnsel could approach the bench, saying that "we did waive that other matier, forthe
record,” an obvious reference to the fact that appellant had waived his right to be present
at bench conferences. Although the transcript reflects that a bench conference followed,
twes ot rocorded. Clearly, however, the subject was peremptory chalienges, as seven
acdticnal prospoctive jurors were excused. Additional jurors were called and questionead.
Tre t-ial court again asked if counsel needed "a minute,” and defense counsel again
resacnded in the affirmative. Again, it is apparent that defense counsel conferred with
arpelant. Another unreported bench conference took place, after which defense counsel
sz13, "Judge, | want the record to reflect that the defendant has waived his presence at
irese bench conferencas.” Seven additional jurors were then excused. These jurors were
renlaced and, after the replacements had been guestioned, another unreported bench
coaizrence inok place. Four more jurors were excused, after which both parties accepted

i

he recard reflects that defense counsel exercised all ten of his peremptory




Al the conclusion of the presentation of evidence, the trial court, counsel, appeliant
and the interpreter adjourned to chambers for the charge conference. Before taking up
the matter of jury instructions, the following took place:

THE COURT: Well, let me put a couple of things on the
record first.

Mr. Mejia, are you satisfied with the translator's services . .. 7
[THE DEFENDANT]: Yes.

[THE DEFENDANT]: (Through the interpreter) Yes.

THE COURT: Mr. Adams [defense counsel], we have had a
number of bench conferences, | think, earlier on. You waived
the defendant's presence, but we have also had some that
were not on the record. | think we ought to reflect on the
record that nothing took place during those conferences wherc
we did not have the reporter present that would in any way
affect the outcome of this trial or would affect an appealable

[ssue.

[DEFNSE COUNSEL]: That's correct, Your Honor. And | did
discuss that through the interpreter with [the defendant], and
he waived his presence. ltis a much more orderly fashion,
and we all know that is in light the [sic] relatively new case.

On appeal, appeliant argues that Coney applies, and that he is entitied to & new triai
beca.ise the trial court failed either to certify, after a proper inquiry, that appellant's waiver
of hig -ight to be present at bench conferences during which peremptory challenges were
oxercized by his counsel was inteliigent and voluntary; or to require appellant to ratify the

strikes ater they had been made, and to certify, after proper inquiry, that such ratification

was itelligent and voluntary. According to appellant, his absence from the bench




conferances "thwarted the fundamenta! fairness of the proceedings” and "was, in any

"

event, a clear violation of [rjule 3.180(a)(4).” Moreover, appeliant argues that the trial
court's error cannot be considerad harmless because it is impossible "to assess the extent
of prejudice sustained by appellant's absence" and, therefore, one cannot conclude
"beyano a reasonable doubt that this error did not affect the fairness of the trial”

The state responds, first, that any error was not preserved by contemporaneous
objezicn. Next, the state argues that Coney is inapplicable because the supreme court
expressly stated that the holding was to be "prospective only" (653 So. 2d at 1013), and
the dzcsion did nat become final until April 27, 1995, four days after appellant's trial had
begun. According to the stale, under pre-Coney case law, it was sufficient if a defendant
was ohysically present in the courtroom during jury selection--actual presence at zench
coricrences was not required. Finally, the state argucs that, even if Conay is applicable,
revs-salis not appropriate bocause itis apparent from the record that appeilant’s "absence
at 's o] the bench conferences did not prejudice him” and, therefore, any technical error on
the sart of the trial court was clearly harmiess.

Regarding the state's preservation argumant, we note that the initial version of the
Coney opinion includes the following sentence, which was deleted, without explanation,
afer both sides had filed motions for rehearing: "Obviously, no contemporaneous objection
b, ‘he defendant is required 1o preserve this issue for review, since the defendant cannot

outad with a lawyer's knowledge of the rules of criminal procedure.” Coney v, State.

o

by
o

21 Fla. L. Weekly 816, 17 (Fla. Jan. 5, 1895). The state arjues that this deletion

"vdicates that appellant must preserve the issue.” We are unwilling to read so much intc




suct arevision. Bulsee Gibson v. Slale, 661 So. 2d 288, 291 (Fla. 199 5) (denying claim
thar defendant’s right to be present &t bench conferences at which challenges for cause
were made by his counsel had been violated and noting, in apparent dicta, that "no
objection to the court's procedure was ever made").

According to the supreme court, "[tihe excrcise of peremptery challenges has been
held "o be essential to the fairness of a trial by jury and has been described as one of the
most important rights secured to a defendant.” Frangis v, State, 413 So. 2d 1175, 1178-79

(Fie. 1282) (ciing Pointer v, United Statgs, 151 U.S. 396, 14 S. Ct. 410, 38 L. Ed. 208

(194 and Lewis v, United Stales, 146 U.S. 370, 13 5. Ct. 136, 36 L. Ed. 1011 (1882).

Clewly, it1s because this is considered such a critical stage of the proceedings that the
coul nas undertaken to ensure that a defendant's right to meaningful participation in the
dec cicn of how peremplory challenges are to be used is assiduoucly protected. If a
Contermporaneous objection were required e preserve for appeal the 1ssue of deprivation
of 1nal right, it seems to us that, as a practical matter, the right would be rendered
masrngiess. Accordingly, to ensure the viabilily of the rule laid down {or "clarified”) by the
supreme court in Coney, we conclude that a violation of that rule constitutes fundamental

grrcr which may be raised for the first ime on appeal, notwithstanding the lack of a

contorrporaneous objection. See State v. Johnson, 616 So. 2d 1, 3 (Fia. 1983) ("or an
errc o be so fundamental that it can be raised for the first time on appeal, the error must
De cesic 10 the judicial decision under review and equivalent to a denial of dug process”);

Sairean v State, 487 So. 2d 1294, 1295 (Fla. 15t DCA 1986) (allegation that defendant

"

was zosent from couriroom during exercise of peremptory challenges "aileged




fundzmental errcr which o0 objection was necessary 10 preserve”), review denied, 506 So.
2d 1043 (Fla. 1887)

The supreme court's {zilure to elucidate as to its intent when it pronounced that the
helcing in Congy was 1o be "prospective only" (653 So. 2d at 1013) has engendered
considerable confusion, in both tnal and appellate courts, regarding the applicability of the
helcing to "pipeline,” and other, cases. E.q., Lett v. State, 668 So. 2d 1094 (Fla. 1st DCA
198¢; (certifying question of great public importance on motion for rehearing). However,
hecause we conclude Inat appellant is not entitled to a new trial even if Coney applics, we
finc ©.unnecessary to undertake the task of prognostication in an effort 1o divine the court's
intent egarding those cases 1o which Coney will apply. Instead, we assume, for purposes
of :his opinion, that Coney does apply.

Section 924,33, Florida Statutes (1995), mandates that "[njo {eriminal] judgment

siall we reversed unless the appellate court is of the opinion, after an examination of all

(J

opeal papers, that error was committed that injuriously affected the substantial rights
o2 appellant. ft shall not be presumed that error injuriously affected the substantial
r'i37s of the appellant.” Referring to this statute, the supreme court has said thal, "[ujnder

h the statutory law and case law of this state, a {criminal] judgment shall not be
rasersed unless the appellate court is of the opinion that the error injuriously affected the
=L bstantial rights of the appellant.” Small v. State, 630 So. 2d 1087, 1089 (Fla. 12384).
Aparding to the supreme court, in applying this harmless error test, "the burden {is] on the

5.aic, as the beneficiary of the arror, to prove beyond a reasonable doubt that the error

somplained of did not contribute (o the verdict or. alternatively stated, that there is no




reasonable possibility that the error contributed o the conviction.™ State v, DiGuilio, 491
S0. 2d 1129, 1138 (Fla. 1986). The fact that an error may be classified as fundamental,
so that it may be raised for the first time on appeal, does not necessarily preclude
applcation of a harrless error analysis. State v. Clark, 614 So. 2d 453 (Fla. 1992). In
fact “he supreme court expressly applied a harmless error analysis in Coney. 653 So. 2d
at “C13.

Although it is apparent that, at trial, all partics concerned were attempting to comply
witr what they understood the recently released Coney cecision Lo require, it is equally
aprerent that the trial court failed fully to comply with the rule laid down. A waiver of
app=1at's right to be present at bench conferences during which peremptory challenges
wers exercised was obtained. However, the trial court failed either to ensure, "through
propar inguiry,” that appellam"s waiver was intelligent and veluniary; or to obtain an
inte ligent and voluntary ratification of the jury chosen. ld. This was error. Accordingty,
we must next determine whether there is any reasonable possibility that this ¢rror had an
adverseimpact on appellant's right to a fair trial.

It seems relatively clear that the procedural rule set cut in Coney is intended to

ensae that a defendant's right to meaningful participation in decisions regarding the
exercise of challenges, particularly peremptory challenges, is zealously protected.
Assuming such an underlving purpose, our review of the record satisfies us, to the
exclusicn of all reasonable doubt, that appeilant suffered no prejudice to his right to a fair

trial s the result of the tnal court's technical failure to comply with all of Coney's

requirzments. ltis apparent from the {rial transcript that appellant understood that he had




the nign: to participate in the choice of jurors. {Uis equally apparent that appellant’s counsel
consistently consulted with appellant regarding the exercise of peremptory challenges.
Accordngly, there can be no guestion but that, although he was not "physically present at
the immediate sile where pretrial juror chalienges [were] exercised” (id.)--1.e., at the bench-
-appa lant did partcipate in a meaningful way in the decisions regarding the exercise of
pereTplory challenges. Thus, it would seem that the important right which the Coney
decision was intended to protect was not impairec in any way.

Appellant offers nothing (o suggest that he was, in fact, prejudiced as a result of the
echn cal error commitied by the trial court. Instead, he relies on Erancis v. State, 413 5o,
2d 1175 (Fla. 1982), for the proposition that, because it is possible that he might have
beer prejudiced zz a result of the error, we should not conclude that the error was
harmigss. However, we believe that Franais is factually distinguishable. In Erancis. the
doiendant was permitied 1o leave the courtroom 1o go to the bathroom. While he was
ooz his counsel waived his presence without consulling him, and jury sclection
cov renced. The defendant returned to the courtroom before the selection process had
becn completed. However, the court and counsel then decided to conduct the remalnder
of ne process in chambers. because it was too crowded around the bench. When
evenyone else adjourned to chambers, the defendant was left siting in the courtroom. The
d2endant was never asked whether ha waived his presence, ar to ratify the jury selected.

Cr zppeal the supreme court concluded that it was unable to say that the error was

Fermicess because it was "unable to assess the exteni of prejudice, if any, Francis

sLsiained by not being present to consull with his counsel during the time his perempiery




chalicnges were excrcised.” Id. at 1179, Here,in contrast, it is apparent that appellant
was nol prejudiced, because he did consult with counsel prior to the exercise of his
peremptory challenges. Accordingly, we hold that the tr.ul court's fallure to ensure that
appcllant's waiver of his right to be present at the bench conferences during whizh
perenotory challenges were exercised was intelligent and voluntary, or to obtain an
intelligent and voluntary ratification of the jury chosen, was harmiess. See Turner v, State,
530 So. 2d 45, 49 (Fla. 1988) (opinion after remand) (holding that defendant did not waive
righ. to be prezent during exercise of juror chalienges, or constructively ratify counsel's
actiors: but that, notwithstanding absence when challenges were actually exercized, error
was narmiess because defendant "had an opportunity to participate in choosing which
juro-s would be stricken™).
Voluntary Intoxication

Appeliant next complains about the trial court's refusal to give a requested voluniary
intorization instruction to the jury. He argues that both of the charges against him were
speoiic intent crimes, and that -there was evidence that he was intoxicated at relevant
times “herefore, he asserts that the trial court was obliged to give a voluntary intoxication
instrLcton upon request, and that the refusal to do so entitles him to a new trial. We
disag-ee.

It is true, as appellant argues, that both first-degree murder and robbery are specific
intert crimes, as to which voluntary intoxication may be a valid affirmative defense.

Garcre v, State, 480 So. 2d 91 (Fla. 1985). It is also true that there was evidence that

A e

appeliart was intoxicated at relevant times. As a general rule, a "[d]efendant is entitled to




have the jury instructed on the ruies of law applicable to his theory of defense if there is
any evidence 10 support such instructions.” Hoop: fv. Slale, 476 So. 2d 1253, 1256 (Fla.
1965) cert_denied, 475 U.S. 1998, 106 5. Ct. 1501, 89 L, Ed. 2d 901 (1986). However,
as tro supreme court made clear in Hooper, to entitie a defendant to an instruction on an
affirratve defense, it is not sufficient that there be evidence 1o support such a defense--
the -equested instruction must also be consistent with the delendant’s theory of defense.

in Hooper, the defendant argued that the trial court had committed reversible error
whon = denied his requested instruction on voluntary intoxication in a first-degree murder
case. The defendant had taken the stand at trial and denied that he had committed the
offzsss with which he was charged. Instead, he had testified that the offenses had been
coTmitted by an unknown intruder, whom he described in some detail. According to the
sun-eme court. the defendant's "entire defense rested on his claim that someone else had
corsmitied thel] murdars.” Id. at 1255, Because "intoxication was not defendant’'s theory

o° sefense,” the court affirmed the refusal to give the requested voluntary intoxication

1

I

so Broxson v. State, 505 So. 2d 1361, 1363 (Fla. 1st DCA)

insroction. Id. at 1256,
(=ifirming refusal to give voluntary intoxication instruction, in part, because defense of
irtaxication was "totally inconsistent with the defense presented at trial"), review denigd,
£12 S0. 2d 1273 (Fla. 1987). One compelling reason for refusing to require an instruction
-z defense which is inconsistent with that asserted at trial is to discourage (or, at least,
st reward) perjury. See Wilson v. State, 577 So. 2d 1300 (Fla. 1991) (affirming refusal

‘¢ aive instruction on entrapment when defendant testified, de nying having committed acts

sorstituting erime charged).
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Here, as in Hooper, appellant took the stand and denied under oath that he had
commitied the offenses with which he was charged. Instead, he testilied that another
person. whom he identified by name, had been responsible for the crimes. Accordingly,
here, as in Hooper, we conclude that, because appellant elected to rely on a defense built
around the assertion that someone else had committed the cnimes, which defense was
incorsisteat with a voluniary intoxication defense, it was not error {o refuse to give an
instt.ction on voluntary intoxication.

Jail-Time Credit

rinally, appellant assers that, although, at sentencing, the trial court orally credited
412 cavs spentin jail against his sentence, the written judgment does not reflect any credit.
The catc concedes error on this point. Frankly, we are puzzled by the parties’ positions
reqarding the 412 days of jall credit because, although there are two writlen judgments in
the ~coord, both refiect that appellant is to receive such credit. Accordingly, we affirm on

s point, as well

AFFIRMED.

MICKLE, J., CONCURS; LAWRENCE, J., CONCURS IN PART AND DISSENTS
IN FART WITH WRITTEN OPINION.
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LAW=ENCE, J., concurring in part and dissenting in part,

Ffully concur in affirming the judgment and sentences in this case. However, | must
respactiully dissent from the language of the majority opinion which holds that a violation
of Ficrida Rule of Criminal Procedure 3.180(a)(4) constitutes fundamental error, thus
perriting the issue to be raised for the first time on appeal without a proper objection in

the tria court.

L agree that Coney v, State, 653 So. 2d 1009 (Fla. 1995), cerl. denied U.s.

oLty

116 5. Cf. 315, 133 L. Ed. 2d 218 (1995), did not specifically address this issue.
Nevartheless, nine months after rendition of its opinion in Coney, the supreme court

dec ded Gibson v. State, 661 So. 2d 288 (Fla. 1995), and in addressing a Coney 1ssue

Based on this brief exchange, Gibson claims error in
two respects. First, he argues that the trial court violated
his right to be present with counsel during the challenging
of jurors by conducting the challenges in a bench
conference. Second, he argues that the trial court
violaled his right to the assistance of counsel by denying
defense counsei's request to consult with Gibson before
exercising peremptory challenges.

in Steinhorst v. State, 412 So. 2d 332 (Fla. 1982), we
said that, "in order for an argument to be cognizabie on
appeal, it must be the specific contention asseried as
legal ground for the objection, exception, or motion
below." Inthis case, we {ind that Gibson's lawyer did not
raise the issue that 1s now being asserted on appeal. if
counsel wanted to consull with his client over which jurors
to exclude and to admit, he did not convey this to the trial
court. On the recorg, he asked for an afternoon recess
for the general purpose of mecting with his client.
Further, there is no indication in this record that Gibson
was prevented or limited in any way from consulting with
his counsel concerning the exercise of juror challenges.
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On this record, no objection to the court's procedure was
ever made. In short, Gibson has demonstrated neither
error nor prejudice on the record before this Court. Cf.
Coney v. State, 653 So. 2d 1009, 1013 (Fla. 1985)
(holding trial court's error in conducting pretrial
conference where juror challenges were exercised In
absence of defendant was harmless beyond reasonable
doubt.

Gibson v, State, 661 So. 2d at 280-91.

| cannot reconcile this language with the majority view of fundamental error in the
insiznt case. We cannot tell whether the date of the trial in Gibson occurred before or
after the decision in Coney.' Either way, there was no logical reason for the supreme
coLr, inits Gibson decision rendered nine months after its opinion in Coney, to dwell on
the -ailure of Gibson to preserve the issue, unless the court intended that preservation
corstitute a requirement for review.

I3

The majority also cites Francis v. State, 413 So. 2d 1175 (Fla. 1982), in support 0

its aosition. However, the circumstances in Francis were much more egregious than

thesz nthe instant case. There, the defendant was excused for the purpose of going to
the rzst room. Jury selection continued during his absence; then the prosecutor, defense
cotrsel, and judge retired to the jury room for the purpose of exercising peremptory
chalenges. They returned to the courtroom and a jurv was sworn without consultation
betwzen the defendant and his counsel. Francis testified on his motion for new trial that
he 1ac been told by his counsel that he would not be permitted 1o go into the jury room

for the purpose of selecting the jury. In contrast, the trial judge in the instant case was

‘The opinion in Gibson does not refiect tne date of the trial in that case, although the capital offense
was committed on September 30, 1991, Therefore, it is more likely that the trial in Gibson predated the
decis on in Coneay.,
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aware of the decision in Coney, but simply failed to follow it flawlessly.

| find it difficult to conclude that a routine trial practice followed in the vast majority
of cases in the State of Florida for a period of almost 15 years? was so fundamentally
flawed that it amounted to a denial of due process. To do so is to likewise conclude that
those same cases spanning a 15-year period resulted in a denial of due process.® Thus,
| wolLld hold that violation of Florida Rule of Criminal Procedure 3.180(a)(4) is not

fundamental error, and therefore may not be raised for the first time on appeal.

The Florida Rules of Criminal Procedure were amended in 1980 1o provide that peremptory
challen¢es be made outside the hearing of the jury panel.

The holding in Coney was prospective only.
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