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IN THis SUPREME COURT OF FLORIDA

STATE OF FLOR DA,

Petitioner,

v CASE NO 88,568

CJARLOS OMAR MEJTIA,

Respondent .

BRIEF O RESPONDENT ON  JUR SDI CTI ON

I PRELI M NARY  STATEMENT

Respondent was the defendant in the trial court and the

sopellant in the lower tribunal . Attached hereto as an appen-

iix 1g the opinion of the lower tribunal, which has been

rezported as Mjia v. State, 21 Fla. L. Wekly D1355 (Fla. 1st

224 June 13, 1.996). M. Mejia also filed a notice to invoke

discretionary jurisdiction on August 5, 1996, and his

jurisdictional brief is filed contenporaneously herewth.




Il STATEMENT OF THE CASE AND FACTS
M. Mejia accepts the state's recitation at PB at 1-2,
with the followng clarifications. The lower tribunal's
decision recites that after M. Mjia participated in two bench
conferences during jury selection, three nore unreported bench
conferences occurred, at which the defense attorney exercised
perenptory chall enges:

Appel l ant was charged by indictment
wth first-degree nmurder and robbery. Jury
selection comrenced on January 23, 1995,
ei ghteen days after release of the opinion
in Coney v. State, 653 So.2d 1009 (Fla.),
cert. denied, UusS  , 116 s.ct. 315,
133 L.Ed.2d 218 (1995).

* * *

Al t hough appellant, a native of
Honduras, spoke and understood some
English, at his request, an interpreter
was appointed to translate during
the trial. The record reflects that
counsel and the trial court were aware
of the recently released Coney opinion,
and that they attenmpted to conply
with what they understood its holding to
require. Wuen it came time to discuss
challenges to the prospective jurors, the
trial court, counsel, appellant and the
interpreter all adjourned to chanbers, at
which point the transcript reflects the
follow ng:

THE COURT: Al right.

[ DEFENSE COUNSEL] : (To the
Interpreter) You tel.1 himthis is
a hearing, and he hag a right to be
here any time. He can waive it,
though, Ilike during the trial when
the lawyers go up to the bench to
sec the judge. W may be discussing
an objection or some |egal point.
He can waive his comng up to the
bench, or- he can comeup there and




have you come up and say what is
going on.

THE DEFENDANT: (In English) Ckay.

[ DEFENSE COUNSEL] : Vel --

THE |INTERPRETER It is okay.

[DEFENSE GCOUNSEL]: Is he waiving it?

THF. DEFENDANT: (In English) Yes.

[DEFENSE COUNSEL]: Good idea. Ckay.
After three prospective jurors had been
stricken for cause, Lhe trial court:
asked counsel whether they wshed to

address perenptory challenges in
chanbers, or 1in the courtroom Wth

appel lant  still present in chanbers,
def ense counsel r esponded:
If | can have a nonent, Judge, |

may be able to kind of--I had

told the defendant to I|ook them over
and tell nme, too, and he had a
couple. 1 wll see if we can--1 can
do some of our perenptories now,
provided we have an additional
opportunity when |1 see who is in

the box.

Def ense  counsel then struck three jurors,
after which he said that he "would Ilike
for the defendant to have an opportunity
when we put them back in the box to just
take a quick look at them"

After everyone, including appellant,
had returned in the courtroom the trial
court dismssed the stricken jurors,
replacing them wth new prospective
jurors. After- the new jurors had been
questioned, the trial court asked counsel
if they needed “a nonent." Defense counsel
responded in the affirmative. It s
apparent that defense counsel then
conferred with appellant regarding the
prospective jury panel. Defense  counsel
then asked if counsel could approach the
bench, saying that "we did waive that




ot her matter, for the record," an obvious
reference to Lhe fact that. appellant

had waived hig right to be present at
bench  conf erences. Although the transcript.
reflects that a bench conference followed,
it was not recorded. dearly, however,, the
subj ect was percmptory challenges, as
seven additional prospective jurors were
excused. Addi ti onal jurors were called
and questioned. The trial court again
asked if counsel needed "a ninute," and
defense counsel again responded in the
affirmative. Again, it IS apparent that
defense  counsel conferred with appellant.
Anot her unreported bench conference took
pl ace, after- which defense counsel said,
“Judge, 1 want the record to reflect that
the defendant has waived his presence at
these bench conferences." Seven additional
jurors were then excused. These jurors
were replaced and, after the replacenents
had been questioned, anot her unr eport ed
bench conference took place . Four nore
jurors were excused, after which both
parties accepted the panel. The record
reflects that defense  counsel exer ci sed
all. ten of his perenptory chall enges.

hppendix at 1-3 .

The lower tribunal assuned that Conev V. State, 653

=d 1009 (T'la. 1995), applied to M. Mejia’'s trial:

The supreme court's failure to
elucidate as to its intent when it
pronounced that the holding in Coney was toO
be "prospective only" (653 So.2d at 1013)
has engendered considerable confusion, in
both trial and appellate courts, regarding
the applicability of the holding to
"pipeline," and other, cases. FE.g., Lett V.
State, 668 So.2d 1094 (Fla. 1st DCA 1996)
(certifying question of great public
inportance on nmotion for rehearing).
However, because we conclude that appel | ant
is not entitled to a new trial even if
Coney applies, we find it unnecessary to
undertake the task of prognostication in an
effort to divine the court's intent
regarding those <cases to which Coney wll
apply. |Instead, we assune, for purposes of

So.




this opinion, that Coney does apply.
Appendi x at 4.
The lower tribunal found that it was error for the trial
judge not to ensure that M. Mejia‘s waiver of his right to be
rresent at the three bench conferences was intelligent and

vol unt ary:

Although it is apparent that, at
trial, all parties concerned were
attempting to comply with what they
understood the recently released Coney
decision to require, it is equally apparent
that the trial court failed fully to conply
wth the rule laid down. A waiver of
appellant's right to be present at bench
conferences during which peremptory
chal  enges were exercised was obtained.
However, the trial court failed either to
ensure, "through proper inquiry," that
appel lant's waiver was intelligent and
voluntary; or to obtain an intelligent and
voluntary ratification of the jury chosen.
Id. This was error. Accordingly, we nust
next determ ne whether there is any
reasonable possibil'ity that this error had
an adverse inpact on appellant's right to a
fair trial

Appendi x at 5.
But Lhe lower tribunal held that the Coney violation was

harm ess error:

Accordingly, we hold that the trial

court's fail urc to ensure that appellant's
waiver of his right to be present at the
bench conferences during which perenptory
chall enges were exercised was intelligent
and voluntary, or to obtain an intelligent
and voluntary ratification of the jury
chosen, was harnl ess.

Appendi x at 5.




11 SUWARY OF THE ARG JMENT
M. Mejia Will point out in this brief that the state has
not denonstrated any cxpress and direct conflict on the same
cuestion of law, but he agrees that this Court should accept
-urisdiction for the reasons stated in his separate
-urisdictional brief - that where perenptory challenges, as
cpposed to challenges for cause, are exercised in the absence

cf the defendant, the error cannot be harnmnl ess.




'V ARGUMENT
TH S COURT SHOULD ACCEPT JURI SDI CTION OVER TH S CASE.

The state's brief clains conflict with Gbson_v. State,

€61 So. 2d 288 (Fla. 1995), Ray v. State, 403 So. 2d 956 (Fla.

1981), and Coney v. State, supra. The lower tribunal held
that it is fundamental error for Lhe judge to allow the
defense attorney to exercise perenptory challenges at the
Lench W thout the defendant being present and w thout the
cefendant having given an intelligent and voluntary waiver of
Fis right to be present.

G bson and Coney held that it was not fundanental error
for the judge to entertain challenges for cause during jury
celection, Wthout the defendant being physically present at
the bench. Ray held that instructing the jury on an inproper
lesser included offense was not fundanental error.

However, M. Mejia also filed a notice to invoke
digscretionary jurisdiction on August 5, 1996, to review the
lower tribunal's holding that the error in allowng his
at-orney to exercise perenptory challenges at three bench
conferences in hi:; absence was harnl ess. In his
-urisdictional brief, filed contenporaneously herewith, M.
Mejia has argued that this holding conflicts with several

prior decisions of this Court: Francig v. State, 413 So. 2d

1175 (Fla. 1982) (could not be harmless error for attorney to
exercise perenptory challenges out of the defendant's

presence) : State v...DiGuilio, 491 So. 2d 1129 (Fla. 1986)




(test for harmess error-); State wv. Upton, 658 So. 2d 86 (Fla.

1995) (per se reversikble error toacceptlawer's witten

wai ver of jury trial); Gilliam v. State, 514 So. 2d 1098 (Fla.

1987) (per se reversible error for judge to prohibit

"backstriking" before the jury is sworn); State v. Quess, 613

fo. 2d 406 (Fla. 1993) (per se reversible error for judge to
cecline to receive the defendant's testimony on the

voluntariness of his confession); State v. Franklin, 618 So.

:d 1'71 (Fla. 1993) (per se reversible error to reinstruct the
jury in the absence of the defendant and hi:; counsel); and
Mills v. State, 620 So. 2d 1006 (Fla. 1993) (per se reversible
erzor to reinstruct the jury wthout giving counsel the
cpportunity tO0 object, even if the instruction is correct).

Thus, Mr. Mejia joins the state in asking this Court to

cocept review,




vV CONCLUSI ON
Based upon the foregoing argument, reasoning, and
citation of authority, M. Mjia asks this Court to accept
“urisdiction over this case
Respectfully Submtted,

NANCY A DAN ELS
PUBLI C DEFENDER
SECOND JUDI A AL AQRAUT
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Attorney for Respondent
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CARLOS OMAR MEJIA, Appel... Appellee lst District http://www.polaris.net/u...view/vol2l/deca/13%5a htm

21 Fla. L. Weekly D1355a

Criminal law--Absence of defendant--Bench conference--Violation of defendant’s right to be
physically present at the immediate site where pretrial jury challenges are exercised constitutes
fundamental error which may be raised for first time on appeal, notwithstanding lack of

contempor aneous objection--Violation of defendant’s right is subject to harmless error analysis even
though it is classified as fundamental error so that it may be raised for first time on appeal--Trial
court’s failure either to ensure through proper inquiry that defendant’s waiver of right was
voluntary and intelligent or to obtain inteligent and voluntary ratification of the jury chosen was
harmless error where record reflected that defendant did participate in a meaningful way in
decisions regarding exercise of peremptory challenges-No error to refuse to give jury instruction on
voluntary intoxication where defendant elected to rely on a defense built around the assertion that
someone else had committed the crimes at issue, which was inconsistent with a voluntary
intoxication defense--Sentencing--No merit to argument that written judgment did not reflect trial
court’s oral pronouncement granting certain amount of credit for jail time

CARLOS OMAR MEJA, Appdlant, v. STATE OF FLORIDA, Appellee. 1t Didtrict. Case No. 95-1182.
Opinion {iled June 13, 1996. An gpped from the Circuit Court for Washington County. Russdl A. Cole,
Jr., Judzz. Counscl: Nancy A. Daniels, Public Defender; P. Douglas Brinkmeyer, Assstant Public
Defender, Tdlahassee. for Appellant. Robert A. Butterworth, Attorney Generd; Jean-Jacques Darius,
Assgant Attorney General, Tallahassce, for Appellee.

(WEBSTER, J.) In this direct crimina gpped, agppdlant argues that the trid court committed two errors,
ather of wnich entitles him to a new trid: (1) faling to ensure that appellant’s absence from bench
confercnces a which jury chalenges were exercised was the result of an intdligent and voluntary choice;
and (2) denying gppdlant’s requested jury indruction on voluntary intoxication as a defensc to first-degree
murder znd robbery. Appdlant also asserts that the trid court failed to grant credit on his sentences for
rime spent in jal prior to sentencing. We affirm.

Participation in Jury Sdection

Appdlant was charged by indictment with first--degree murder and robbery. Jury sdection commenced on
January 73, 1995, eighteen days after release of the opinion in Coney v. State, 653 So. 2d 1009 (Fla.), cert.
denied, __ US. _, 116 S. Ct. 315, 133 L. Ed. 2d 218 (1995). In Coney, the supreme court purported to
“daify the intent behind Florida Rule of Crimind Procedure 3.1 80(a)(4), which dtates that, “[i]n dl
prosecutions for crime[,] the defendant shal bc present . . a the beginning of the trid during the
examination, chalenging, impandling, and swearing of the jury”; and its previous decison on the same
subject in Francis v. Stare, 413 So. 2d 1175 (Fla. 1982). It held:

The defendant has a right to be physicaly present a the immediate site where pretrid juror
challenges arc exercised. . . Where this is impractical, such as where a bench conference is
required, the defendant can waive this right and exercise congructive presence through
counsel. In such a casg, the court must ¢ertify through proper inquiry that the waiver is
krowing, inteligent, and voluntary. Alterndtively, the defendant can ratify drikes made
cuiside his presence by acquicscing in the strikes after they are made. . . . Again, the court
must certify the defendant's gpprova of the drikes through proper inquiry.

653 So 2d a 1013 (citations omitted). The court held, further, that a violation of rule 3.180(a)(4), as
interpreted, is subject to a harmless error analysis. /d. Without eucidetion, the court pronounced thét its

ruing was “prospective only,” /d.
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CARLOS OMAR MEJIA, Appel... Appellee. lst Distcrict., htop://www.polaris.net/u...view/vol2l/deas/1355a. htm

Although appellant, a native of Honduras, spoke and understood some English, a his request, an
interpreter was appointed to trandate during the trid. The record reflects that counsel and the trid court
were aware of the recently released Coney opinion, and that they attempted to comply with what they
understood its holding to require. When it came time to discuss chalenges to the prospective jurors, the
trial court, counsd, gppelant and the interpreter dl adjourned to chambers, at which point the transcript
reflects the following:

THE COIJRT: All right.

[DEFENSE COUNSEL]: (To the Interpreter) You tell him this is a hearing, and he has a right
to ne here any time. He can walve it, though, like during the trid when the lawyers go up to
the bench to see the judge. We may be discussing an objection or some legal point. He can

w alve hiscoming up to the bench, or hc can come up there and have you come up and say

w t-al is going on.

THE DEFENDANT: (In English) Okay.
[DEFENSE COUNSEL]: Wdll--

TM INTERPRETER: It is okay.
[DEFENSE COUNSEL]: Is he waiving it?

TH E DEFENDANT: (In English) Yes
[DEFENSE COUNSEL]: Good iden. Okay.

After three progpective jurors had been stricken for cause, the tria court asked counsd whether they
wished (¢ address peremptory chalenges in chambers, or in the courtroom. With appdlant sill present in
chambers. defense counsdl responded:

If I can have a moment, Judge, | may be able to kind of--1 had told the defendant to look thctn
over and tell me, too, and he had a couple. | will see if we can--I can do some of our
pcremptories NOW, provided we have an additional opportunity when | see who isin the box.

Detfense counsel then struck three jurors, after which he said that he “would like for the defendant to have
an opportunity when we put them back in the box to just take a quick look at them.”

After ev ervone, including gppelant, had returned in the courtroom, the trid court dismissed the stricken
jurors, renlacing them with new prospective jurors. After the new jurors had been questioned, the trid
court asked counsd if they needed “a moment.” Defense counsel responded in the affirmative. [t is
apparent hat defense counsd then conferred with appellant regarding the prospective jury pancl. Defense
counsel then asked if counsel could approach the bench, saying that “we did waive that other matter, for
therecor¢." an obvious reference to the fact that appellant had waived his right to be present a bench
conferences. Although the transcript reflects that a bench conference followed, it was not recorded. Clearly,
however, the subject was peremptory challenges, as seven additiona prospective jurors were excused.
Additionu] jurors were called and questioned. The trid court again asked if counsdl needed **a minute,” and
detfense counsd again responded in the affirmative. Again, it is goparent that defense counsd conferred
with appdlant. Another unreported bench conference took place, after which defense counsd said, “Judge,

2 of 8 06/21/96 09:41:02




CARL(S OMAR MESIA, Appel... Appellee. lst District. hotp: //www.polaris.net/u...view/vol2l/dca/1355%a. htm

| want :he record to reflect thet the defendant has waived his presence a these bench conferences.” Seven
additiona jurors were then excused. These jurors were replaced and, after the replacements had been
questioned, another unreported bench conference took place. Four more jurors were excused, after which
both parties accepted the pandl. The record reflects that defense counsd exercised dl ten of his peremptory
challenges.

At the condusion of the presentation of evidence, the trid court, counsd, gppdlant and the interpreter
adjourned to chambers for the charge conference. Before taking up the matter of jury ingructions, the
following took place:

‘THE COURT: Wdll, let me put a couple of things on the record first.

Mr. Mejia, are you sdtisfied with the trandator's services . . . ?
[THE DEFENDANT]: Yes.
[THE DEFENDANT]: (Through the interpreter) Yes.

THE COURT: Mr. Adams [defense counsd], we have had a number of bench conferences, |
think, earlier on. You waived the defendant’s prcscnce, but we have dso had some that were
rot on the record. | think we ought to reflect on the record that nothing took place during those
centferences where we did not have the reporter present that would in any way affect the
outcome of this trid or would affect an appealable issue.

[DEFENSE COUNSEL]: That's correct, Your Honor. And | did discuss that through the
interpreter with [the defendant], and he waived his presence. [t is a much more orderly fashion,
and we dl know that isin light the [dc] rddively new case.

On appeal, appdlant argues that Coney applies, and that he is entitled to a new tria because the trid court
faled ather to certify, after a proper inquiry, that appellant’s waiver of his right to be present at bench
conferences during which peremptory chalenges were excreised by his counsd was intdligent and
voluntary; or to require gppelant to ratify the strikes after they had been made, and to certify, after proper
inquiry, that such ratification was intdligent and voluntary. According to gppdlant, his aisence from the
bench conterences “thwarted the fundamentd fairness of the proceedings’ and “was, in any ecvent, a clear
violation of [rjule 3.180(a)(4)." Moreover, appellant argues that the trid court’s error cannot be considered
harmless because it is impossible “to assess the extent of prejudice sustained by appélant’s absence” and,
theretore, one cannot conclude “beyond a rcasonahle doubt that this error did not affect the fairness of the
trid.”

The dtat: responds, first, that any error was not preserved by contemporaneous objection. Next, the state
argues that Coney is ingpplicable because the supreme court expressy stated that the holding was to be
“progpective only” (653 So. 2d at 1013), and the decison did not become find until April 27, 1995, four
days atter appellant's trid had begun. According to the state, under pre-Coney case law, it was sufficient if
a deferncant was physcaly present in the courtroom during jury selection--actual presence a bench
conferences was not required. Finaly, the state argues that, even if Coney is gpplicable, reversa is not
appropr:ate because it is apparent from the record that appellant's “absence at [sic] the bench conferences
did nor prejudice him” and, therefore, any technical error on the part of the trid court was clearly harmless.

3 of 8 06/21/96 09:41:02




CARLOS OMAR MZJ [A, Appel. Appell ee. 1st District. hotp: //jwww.polaris.net/u.. .view/vol2l/dca/1355%a. htm

Regarding the statc's preservation argument, we note that the initid verson of the Coney opinion includes
the following sentence, which was dclcted, without explanation, after both sSdes had tiled motions for
rehearing: “Obvioudy, no contemporaneous objection by the defendant is rcquired to preserve this issue
for review, since the defendant cannot he imputed with a lawyer's knowledge of the rules of crimina
procedure.” Coney v. State, 20 Fla. L. Weekly S 16, 17 (Fla Jan. 5, 1995). The state argues that this
deletion ““indicates that appellant must preserve the issue” We are unwilling to read so much into such a
revison But see Gibson v. State, 661 So. 2d 288, 291 (Fla. 1995) (denying daim that defendant’s right to
be present at bench conferences at which chalenges for cause were made by his counsd had been violated
and noting, in apparent dicta, that “no objection to the court’s procedure was ever made”).

According to the supreme court, “[t]he exercise of peremptory challenges has been held to be essentia to
the fairness of atriad by jury and has been described as one of the most important rights secured to a
defendant.” Francis v. State, 413 So. 2d 1175, 1178-79 (Fla. 1982) (citing Pointer v. United States, |5 |
1.5.396,14 S. Ct. 410, 38 L. Ed. 208 (1894), and Lewis v. United States, 146 U.S. 370, 13 S. Ct. 136, 36

L. Ed. 101 1 (1892)). Clearly, it is because this is considered such a critical stage of the proceedings that the
court has undertaken to ensure that a defendant’s right to meaningful participation in the decison of how
peremptorv challenges arc to be used is assduoudy protected. If a contemporaneous objection were
required to preserve for gpped the issue of deprivation of that right, it seems to us that, as a practical
matter, the right would bc rendered meaningless. Accordingly, to ensure the viability of the rule lad down
(or “ciarified") by the supreme court in Coney, we conclude that a violation of that rule condtitutes
fundamentd error, which may be raised for the fird time on appeal, notwithstanding the lack of a
contemporaneous objection. See Stare v. Johnson, 616 So. 2d 1, 3 (Fla. 1993) (“for an ¢rror to he SO
fundamental that it can be raised for the first time on apped, the error must be basic to the judicid decison
under rzview and equivaent to adenid of duc process”); Salcedo V. State, 497 S0. 2d 1294, 1295 (Fla. | &
DCA 1936) (dlegaion that defendant was absent from courtroom during exercise of peremptory
chalenges “dleged fundamenta error which no objection was necessary to preserve’), review denied, SO6
So. 2d 1)43 (Fla 1987).

The supreme court’s failure to eucidate as to its intent when it pronounced that the holding in Coney was
to be “prospective only” (653 So. 2d at 1013) has engendered considerable confusion, in both trid and
appellate courts, regarding the applicability of the holding to “pipeling” and other, cases. E.g., Lett v.
State, 668 S0. 2d 1094 (Fla. 1st DCA 1996) (certifying question of great public importance on motion for
rehearing). However, because we conclude that appellant is not entitled to a new trid even if Coney
applies, we find it unnecessary to undertake the task of prognostication in an ctfort to divine the court’s
intent rzzarding those cases to which Coney will gpply. Instead, we assume, for purposes of this opinion,
that Coney does apply.

Section $324.33, Forida Statutes (19953, mandates that “*[n]o [crimind] judgment shall be reversed unless
the appe.latc court is of the opinion, after an examination of all the appeal papers, that error was committed
thet in) ariously affected the subgtantia rights of the appellant. It shal not be presumed that crror

injurioudy affected the substantid rights of the gppelant.” Referring to this satute, the supreme court has
sad that. ** [u|nder both the statutory law and case law of this State, a [critnina] judgment shal not be
reversed unless the appellate court is of the opinion that the crror injurioudy affected the subgtantiad rights
of the uppellant.” Smqll v. State, 630 So. 2d 1087, 1089 (Fla. 1994). According to the supreme court, in
applying this harmless error test, “the burden | is| on the state, as the beneficiary of the error, to prove
beyond .. rcasonablc doubt that the error complained of did not contribute to the verdict or, aternativey
stated, :+at there is no reasonable possibility that the error contributed to the conviction.” State v. DiGuilio,
491 So Id 1129, 1138 (Fla. 1986). The fact that an ¢rror may be classfied as fundamentd, so that it may
be raised for the fird time on apped, does not necessarily preclude application of a harmless crror andyss.
State v. Zlark, 6 14 So. 2d 453 (Fla. 1992). In fact, the supreme court expressy applied a harmless crror
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CARLOS OMAR MECTA, appel... Appellee. 1st District. http://www.polaris.net/u...view/vol2l/deca/135%a. htm

andyssin Coney. 653 So. 2d at 1013.

Although it is gpparent thet, & trid, al partics concerned were attempting to comply with whét they
understood the recently released Coney decison to require, it is cqually apparent that the trid court failed
fully to comply with the rule laid down. A waiver of appdlant’s right to be present a bench conferences
during which peremptory challenges were exercised was obtained. However, the trid court faled either to
ensure. -‘through proper inquiry,” that gppellant’'s waiver was intdligent and voluntary; or to obtain an
intelligent and voluntary ratification of the jury chosen, Id. This was crror. Accordingly, we must next
determinc whether there isany rcasonable possibility that this error had an adverse impact on appellant’s
right to 4 far trid.

It scems relatively clear that the procedurd rule set out in Coney is intended to ensure that a defendant’s
right to meaningful participation in decisions regarding the exercise of chalenges, particularlly peremptory
challenges, is zedoudy protected. Assuming such an underlying purpose, our review of the record satisfies
us, to ths exdusion of dl reasonable doubt, that appellant suffered no prejudice to his right to a fair trid as
the resu. t of the trid court’s technicd falure to comply with all of Coney's requirements. It is gpparent
from the trid transcript that gppellant understond that he had the right to participate in the choice ofjurors.
It is equally apparent that appellant’'s counsd consistently consulted with gppellant regarding the exercise
of peremptory chalcnges. Accordingly, there can be no question but thet, dthough he was not “physcaly
present .t the immediate Ste where pretrid juror challenges [were] exercised” (id.)--i.c., at the
bench--zppellant did participate in a meaningful way in the decisons regarding the exercise of pcrcmptory
chdlenges. Thus, it would secem that the important right which the Coney decison was intended to protect
was not :mpaired in any way.

Appellant offers nothing to suggest that he was, in fact, prgudiced as a result of the technical error
committed by the trial court. Instead, he rdlieson Francis v. State, 413 So. 2d 1175 (Fla. 1982), for the
propos:tion that, because it is possible that he might have been prejudiced as a result of the crror, we
should rot conclude that the ¢rror was harmless. However, wc believe that Francis is factudly
distinguishable. In Francis, the defendant was permitted to leave the courtroom to go to the bathroom.
While e was gone, his counscl waived his presence without consulting him, and jury selection
commer.ced. The defendant returned to the courtroom hcfore the sdlection process had been completed.
However, the court and counsdl then decided to conduct the remainder of the process in chambers, because
it was tco crowded around the bench. When everyone dse adjourned to chambers, the defendant was left
gtting in the courtroom. The defendant was never asked whether he waived his presence, or to ratify the
jury selected. On gpped, the supreme court concluded that it was unable to say that the error was harmless
because it was “unable to assess the extent of prgudice, if any, Francis sustained by not being present to
consult with his counsd during the time his peremptory challenges were exercised.” Id, a 1 179. Here, in
contrast. it is apparent that appellant was not prejudiced, because he did consult with counsd prior to the
exercise of his peremptory chalenges. Accordingly, we hold that the trid court’s failurc to ensure that
aopellar r's walver of his right to be present a the bench conferences during which peremptory chalenges
were exercised was inteligent and voluntary, or to obtain an intdligent and voluntary ratitication of the
jury chosen, was harmless. See Turner v. State, 530 So. 2d 45, 49 (Fla. 1988) (opinion after remand)
(holding that defendant did not waive right to be present during exercise of juror chalenges, or

construc tively rdify counsel's actions, but that, notwithstanding absence when chdlenges were actudly
exercised, error was harmless because defendant “had an opportunity to participate in choosing which
jurors would be stricken”).

Voluntary Intoxication

Appeliant next complains about the trid court’s refusal to give g requested voluntary intoxication
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indruction to the jury. He argues that both of the charges against him were specific intent crimes, and that
there was evidence that he was intoxicated a rclevant times. Therefore, he asserts that the trid court was
obliged to give a voluntary intoxication ingruction upon request, and that the refusd to do so entitles him
to a new trial. We disagree.

It is true, as gppelant argues, that both firgt-degrec murder and robbery are specific intent crimes, as to
which voluntary intoxication may be a valid affirmetive defense. Gardner v. State, 480 So. 2d 9 1 (Fla.
1985). It is dso true that there was evidence that gppellant was intoxicated at relevant times. As a generd
rule, a “[d]efendant is entitled to have the jury ingtructed on the rules of law applicable to his theory of
defense if there is any evidence to support such ingructions” Hooper v. State, 476 So. 2d 1253, 1256 (Fla.
1985), cert. denied, 475 U.S. 1098, 106 S. Ct. 1501, 89 L. Ed. 2d 901 (1986). However, as the supreme
court made dear in Hooper, to entitle a defendant to an indruction on an afirmative defensg, it is not
sufficier t that there be cvidence to support such a defense--the requested instruction must adso be
consistent with the defendant’s theory of defense.

In Hooper, the defendant argued thet the triad court had committed reversble error when it denied his
requested ingruction on voluntary intoxication in a firg-degree murder case. The defendant had taken the
dand a trid and denied that he had committed the offenses with which he was charged, Instead, he had
tedtified (hat the offenses had been committed by an unknown intruder, whom he described in some detail.
According to the supreme court, the defendant’s “entire defense rested on his claim that someone ese had
committzd the[] murders” Id. a 1255. Because “intoxication was not defendant’s theory of defense” the
court affirmed the rcfusal to give the requested voluntary intoxication ingtruction. Id. at 1256. See also
Broxson v. State, 505 So. 2d 1361, 1363 (Ha 1¢ DCA) (affirming refusd to give voluntary intoxication
indrucri Hn. in part, because defense of intoxication was “totally inconsgstent with the defense presented a
trid”), = view denied, 5 18 So. 2d 1273 (Fla 1987). One compelling reason for refusing to require an
instruction on a defense which is inconsistent with that asserted at trid is to discourage (or, at least, not to
reward : perjury. See Wilson v. State, 577 So. 2d 1300 (Ha 1991) (affirming refusd to give indruction on
entrapment when defendant tedtified, denying having committed acts condtituting crime charged).

Here, as in Hooper, appdlant took the stand and denied under oath that he had committed the offenses with
which he was charged. Instead, he tedtified that another person, whom he identified by nnmc, had been
responsible for the crimes. Accordingly, here, as in Hooper, we conclude that, because appellant eected to
rely on & defense built around the assertion that someone ese had committed the crimes, which defense
was inconsistent with a voluntary intoxication defense, it was not error to refuse to give an ingruction on
voluntarv  intoxication.

Jil-Time Credit
Findly. appellant asserts thet, athough, a sentencing, the trid court ordly credited 412 days spent in jail
againd his sentence, the written judgment does not reflect any credit. The state concedes error on this
point. Frankly, we are puzzled by the parties postions regarding the 412 days of jail credit because,
dthough there are two written judgments in the record, both reflect that appellant is to receive such credit.
Accordingly, we affirm on this point, as wdl.

AFFIRMED. (MICKLE, J., CONCURS; LAWRENCE, J., CONCURS IN PART AND DISSENTS IN
PART WITH WRITTEN OPINION.)

(LAWRENCE, J, concurring in part and dissenting in part.) | fully concur in affirming the judgment and
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sentences in this case. However, | must respectfully dissent from the language of the majority opinion
which holds that a violation of Horida Rulc of Crimina Procedure 3.180(a)(4) condtitutes fundamental
error, thus permitting the issue to be raised for the first time on gpped without a proper objection in the
trid court.

| agree that Coney V. State, 653 S0. 2d 1009 (Fla.1995), cert. denied, . U.S. __,116 S. Ct. 315, 133 L.

Ed. 2d 2 :8 (1995), did not specifically address this issue. Neverthcless, nine months after rendition of its
opinion in Coney, the supreme court decided Gibson V. State, 661 So. 2d 288 (Fla. 1995), and in addressing
a Coney 1 ssue sadk:

Based on this brief exchange, Gibson dams ¢rror in two respects. First, he argues that the trid
court violated his right to be present with counsd during the chdlenging of jurors by
conducting the chalenges in a bench conference. Second, he argues that the tria court violated
his right to the assistance of counsel by denying defense counsd’s request to consult with
Gibson hefore exerdsing peremptory challenges.

In Steinhorst v. State, 412 So. 2d 332 (Fla. 1982), we said that, “in order for an argument to be
cognizable on gpped, it must he the specific contention asserted as legad ground for the
objection, exception, or motion Mow.” In this case, wc find that Gibson's lawyer did not rase
the issuc that is now being asserted on apped. If counsd wanted to consult with his client over
waich jurors to exclude and to admit, he did not convey this to the trid court. On the record,
he isked for an afternoon recess for the general purpose of meeting with his client. Further,
there is no indication in this record that Gibson was prevented or limited in any way from
cersulting with his counsel concerning the exercise of juror chalenges On this record, no
objection to the court’s procedure was cver made. In short, Gibson has demongtrated neither
error nor prejudice on the record before this Court. Cf. Coney V. State, 653 So. 2d 1009, 1013
(Fla. 1995) (holding trid court’s error in conducting pretrid conference Where juror chalenges
were excrcised in absence of defendant was harmless beyond reasonable doubt).

Gibson v. State. 661 So. 2d at 29(0-91.

| cannot reconcile this language with the mgority view of fundamentd ¢rror in the ingtant case. We cannot
tell whether the date of the trid in Gibson occurred before or after the decision in Coney.d Either way,
there was no logicd rcason for the supreme court, in its Gibson decison rendered nine months after its
opinion in Coney, to dwell on the fallure of Gibson to presarve the issue, unless the court intended that
preservaion conditute a requirement for rcvicw.

The majority also cites Francis v. State, 413 So. 2d 1175 (Fla. 1982), in support of its position. However,
the circumstances in Francis were much more egregious than those in the ingant case. There, the
defendant was excused for the purpose of going to the rest room. Jury sdlection continued during his
absence: then the prosecutor, defense counsdl, and judge retired to the jury room for the purpose of
cxercising peremptory chalenges. They returned to the courtroom and a jury was svorn without
consultarion between the defendant and his counsdl. Francis testificd on his motion for new trid thet he
had been told hy his counsd that he would not be permitted to go into the jury room for the purpose of
sclecting “he jury. In contrast, the trid judge in the ingtant case was aware of the decison in Coney, but
amply fa:led to follow it flavledy.

| find it d:{ficult to conclude that a routine trid practice followed in the vast mgority of cases in the State

of Florida for a period of dmost IS years? was so fundamentally flawed that it amounted to a denid of duc
process. To do so is to likewise conclude that those same cases spanning a 15-year period resulted in a
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denid o1 due process.® Thus, | would hold that violation of Florida Rule of Crimina Procedure 3.180(a)(4)
is not fundamental error, and therefore may not be raised for the first time on appedl.

“The opinion in Gibson does not reflect the date of the trid in that case, dthough the capitd offense was
decison in Coney.

*The Florida MRulkes off Criminal Procedure were amended in 1980 to provide that peremptory challenges be
made outside the hearing of the jury pand.

3The holding in Coney was prospective only.

* ok ok
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