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IN THE SUPREME COURT OF FLORIDA

S'YATE  OF FLORIDA,

Petitioner,

77,

ZIRLOS OMAR MEJIA,

Respondent.

CASE NO. 88,568

BRIEF OF RESPONDENT ON THE MERITS

I PRELIMINARY STATEMENT

Respondent was the defendant in the trial court and the

appellant in the lower tribunal. Attached hereto as an appen-

d:x is the opinion of the lower tribunal, which has been

-sported  as Mejia v. State, 675 So. 2d 996 (Fla. 1st DCA 1995).

M:r . Mejia also filed a notice to invoke discretionary

jxisdiction  on August 5, 1996, and it is presently pending

under case no. 88,684. The issue presented here is currently

before this Court upon a certified question from the decision

;:1 Henderson v. State, 679 So. 2d 805, 808 (Fla. 3rd DCA 1996),

;: :3  v . pending, case no. 89,178

DOES THE DECISION IN CONEY v. STATE, 653
So.2d 1009 (Fla.), cert. denied, --- U.S.

- 116 S.Ct. 315, 133 L.Ed.2d  218 (1995)
APPL; TO CASES IN WHICH THE JURY SELECTION
PROCESS TOOK PLACE AND THE ENTIRE TRIAL
CONCLUDED DURING THE PERIOD OF TIME AFTER
THE ISSUANCE OF THE CONEY OPINION BUT PRIOR
TO THE TIME THAT CONEY BECAME FINAL BY THE
DISPOSITION OF ALL MOTIONS FOR REHEARING
DIRECTED TO THAT OPINION?

3



II STATEMENT OF THE CASE AND FACTS

Mr. Mcjia accepts the state's recitation at PI3 at 1-2,

vrith  the following clarifications. The lower tribunal's

(decision properly recites that: "Jury selection commenced on

January 2 3 , 1.995, eighteen days after the reI.ease of the

topini.on in" Coney v. State, 20 Fla. L. Weekly S16 (Fla. Jan. 5,

11395)  + [cpAqwgy  ,-._ II 675 So. 2d at 997. The lower tribunal's

opinion erroneously recites: "the [Coney] decision did not

become final. until April 27, 1995, four days after appellant's

tzial had begun." 6’15; S o . 2d at 998-99. The state's brief at

I-I!  also makes this error. Respondent's trial began on January

:!.:, 1995 (T sr) r and concluded on January 28, 1995 (R 101).

The lower tribunal's opinion correctly recites that

zezspondent  was present and consulted with counsel during the

conference  in chambers at which three prospective jurors were

struck by the defense. However, the lower tribunal's opinion

c#>ncludes  that Mr. Mejia's  counsel "consistently consulted"

wr;.th him prior to the last three bench conferences at which

mDre defense peremptory challenges were exercised. 6 7 5  S o .  2 d

Mr. Mejia disagrees with this conclusion. The true facLs

FiTC set forth in the transcript of jury selection:

THE COURT: All right. Mr. White, Mr.
Adams, you all need just a moment?

MR. ADAMS: Yes.

THE COURT: You may be at ease for a
minute.



(Brief pause in proceedings)

MR. ADAMS: Can we approach? And we
did waive that  other matter, for the
record.

(Conference at sidebar off the
record) (T 168).

* * *

THE COURT: You all need just a minute?

MR. ADAMS: Yes.

TRE COURT: Ladies and gentlemen, you
can just sort of rest in place.

(Conference at sidebar off the record)

(Upon resuming)

MR. ADAMS: Judge, I want the record to
reflect that the defendant has waived his
presence at these bench conferences. (T
202).

* * *

MR. ADAMS: . . . The court will probably
explain to you that we need twelve jurors
plus two alternates, and I have got to go
through them and see where we are. Thank
you very much.

(Conference at sidebar off the record)

(Upon resuming)

THE COURT: AS I call. your name, I will
ask you to step down, T think we are
probably almost to a closing for today. (T
223).

The affidavits of the trial judge and the prosecutor,

contained in the supplemental record, do not assert that Mr.

Adams, now deceased, consulted with Mr. Mejia during thcsc

three episodes (SR 2-5)



,

III SUMMARY OF THE ARGUMENT

The state's brief seems Lo assert that Coney T and Coney-"-_.-

L _ State, 653 so. 2d 1009 (Fla.), cert. den. ~ IJ.S.  p, 116

s -ct.  315, 133 L.Ed.2d  218 (1995) [Coney II], were never the

law and cannot be applied to Mr. Mejia's trial in January of

1995. Mr. Mejia will argue in this brief that although this

Court has receded from Coney T and Coney II, there remains a

"window" period from the date of the original Coney opinion,

i.anuary 5, 1995, until this Court changed  the law in late

1996 _ The Third and Fourth Districts have so recognized.

Mr. Mejia should receive the benefit of that window

Feyiod,  because the parties at trial, although attempting to

comply with their understanding of Coney I, did not ensure

that Mr. Mejia had been consulted by his attorney about the

exercise of his peremptory challenges prior to the three

unreported bench conferences. Other areas of criminal law

have given defendants the benefit of a "window" period before

the law is changed.

Mr. Mejia will also argue that the lower tribunal

misconstrued the record in finding that his attorney consulted

with him during the three brief pauses in the proceedings.

Mr. Mejia will also argue that the error must be per SC

reversible and can never be harmless, because we cannot know

h-hat effect his lack of participation would have had in the

jury selection process and in the jury's composition and in

its verdict.



IV ARGUMENT

THE LOWER TRIBUNAL PROPERLY FOUND THAT CONEY I
APPLIED TO RESPONDENT'S JANUARY, 1995, TRIAL,
BUT MISCONSTRUED THE RECORD AND ERRONEOUSLY
FOUND THE ERROR TO BE HARMLESS.

Coney I was issued on January 5, 1995. Respondent's

trial commenced on January 23, 1.99!3+ Coney 11 was issued on

April 27, 1995. This Court receded from Coney I and II by

issuing the Amendments to the Florida Rules of Criminal--

Procedure, 21 Fla. L. Weekly SS18  (Fla. Nov. 27, 1996),  and

E:oyett v. State, 21 Fla. L. Weekly S535 (Fla.  Dec.:. 5, 1996).'-

The state's brief seems to assert that Coney I and II_-_-

b-ere never the law and cannot be applied to Mr. Mejia's trial

in January of 1995 (T 7-223). Although this Court has receded

from Coney I and II, there remains a "window" period from the

crate of the original Coney 3: opinion, January 5, 1995, until

this Court changed the law in late 1.996.:'

The lower tribunal 'held that, during the window period

after Coney I, it was fundamental error for the judge to allow

t.he defense attorney to exercise peremptory challenges at the

bench without the defendant being present and without the

defendant having given an intelligent and voluntary waiver of

'Boyett's trial was prior to Coney I, and he argued he
should get the hencfit of Coney 1. because he was in the appellate
"pipeline" at the time Coney I was issued. This Court held that
Co:iey  I was prospective only, and denied Boyett relief. But
respondent's jury selection was 18 days after Coney 1.

"Even if the window is limited to the time between Coney I
and Gibson v. State, 661 so. 2d 288 (Fla. 1995) (October 5,
1995), respondent's trial still falls within the window.

5



I-.is right to be present. This ruling was correct.'

Other appellate courts have recognized the window created

by Coney I and II. In Williams v. State, 22 Fla. L. Weekly--.

U234 (Fla. 3rd DCA Jan. 15, 1997), the defendant went on trial

-r: November of 1995. The court held that Coney applied. The

coxt further held that his attorney waived his presence at

error was invited.

Led Mejia with approva1, it

;:iso noted that: "the record contains indeDendent  confirmation

the bench conferences, and so the

':igniEicantly,L.' while the court ci

that there was consultation between the defendant and his- -

(:oJnsel on jury selection." Here, there was no such-

'Independent confirmation," unless one reads that into

crollnsel's  requests, ("may I have a moment, Your Honor?") as

the lower tribunal has done.

In Matthews v. State, 22 Fla. L. Weekly D296 (ala. 4th

DCA Jan. 29, 1997), the court applied Coney and granted a new_-

trial where the defendant was not present at two bench

conferences. The court noted that the new Fla. R. Crim. P.

:1.180(b)  had superseded Coney, but gave the defendant the

benefit of the window period." Contra: Henderson v. State,

:; 11pr.a . The Matthews court also held the error could not be

harmless beyond a reasonable doubt.

'The "window" is not to be confused with the "pipeline"
ca.ses, such as Boyett.

'Curiously, the lower tribunal applied the window in Vann v.
State, 22 Fla. L,.  Weekly D168 (Fla. 1st DCA Jan. 6, 1997),  but
did not discuss Mej;a or the new rule or Boyett.

6



authority to conclude that where a decision is announced 15

In Coney I, this Court held:--_

We conclude that [former Rule
3.180(a)(4)] means just w%lat it says: The
defendant has a right to be physically
present at the immediate site where
pretrial juror challenges are exercised.
See Francis. Where this is impractical,
such as where a bench conference is
required, the defendant can waive this
right and exercise constructive presence
through counsel. In such a case, the court
must certify through proper inquiry that
the waiver is knowing, intelligent, and
voluntary. Alternatively, the defendant can
ratify strikes made outside his presence by
acquiescing in the strikes after they are
made. See State v. Melendez, 244 So.2d 137
(Fla. 1971). Again, the court must certify
the defendant's approval of the strikes
through proper inquiry. Obviously, no
contemporaneous objection by the defendant
is required to preserve this issue for
review, since the defendant cannot be
imputed with a lawyer's knowledge of the
rules of criminal procedure. Our ruling
~;f;  clarifying this issue is prospective

TC Fla. L. Weekly at S17; bold and double underlined emphasis

added.

Respondent's trial occurred shortly after this Court's

c:_ear  pronouncement in Coney I, that after "ted-a-y," i.e.,

L:-anuary  5 , 1995, the judge had to ensure that the defendant's

waiver of his presence at the bench was voluntary. The parties

below and the trial judge here attempted to comply with Coney

-.
-. but did not, as even the lower tribunal recognized.

Respondent should receive the benefit of Coney 1. No-^~

Lower Florida court was free to disregard this Court's clear

g::onouncement. It would be a nullification of this Court's



&.ys before a trial, a trial judge is not required to follow

that decision until a motion for rehearing is denied or until

t1,e decision becomes final without a rehearing. That a party

has the right to file a motion for rehearing does not and

s1:ould not confer the power upon that party to actually

ccntrol, by delaying the ultimate rendition of the final

decision, whether the decision is applicable to pending trials.

Such a view does not serve judicial economy and encourages

par:ies to file motions for rehearing, not in good faith, just

tc delay the effective date of a decision. Only this Court

sho;lld have the power to tell the parties and the trial judge

xl-en one of its decisions has become the applicable law, and

this Court did so in Coney I by saying its decision "today" was

prospective only.

This Court in Boyett, supra, clearly stated its view that-_.""."  -

Coney I had announced a new rule of law which applied to any

trial which commenced after January 5, 1995:

In Coney, we interpreted the
definition of "presence" as used in Florida
Rule of Criminal Procedure 3.180. We
expanded our analysis from Francjs v.
State, 413 So.2d 1175 (Fla. 1982),  which
concerned both a defendant whose right to
be present had been unlawfully waived by
defense counsel, and a jury selection
process which took place in a different
room than the one where the defendant was
located. In Cor~ey, we held for the first
time that a defendant has a right under
rule 3.180 to be physically present at the
immediate site where challenges are
exercised. Set Coney, 653 So. 2d at 1013.
Thus, we find Boyett's argument on this
issue to be without merit.

8



Boyett's second Coney argument -- that
the rule of that case should apply because
Boyett's case was non-final when the
decision issued -- is also without merit.
In Coney, we expressly held that "our
ruling today clarifying this issue is
prospective only." Coney, 653 So. 2d at
1013. Unless we explicitly state otherwise,
a rule of law which is to be given
prospective application does not apply to
those cases which have been tried before
the rule is announced, See Armstrony  v.
State, 642 So.2d 730, at 737-38 (Fla.
19941,  cert. denied, 115 S. Ct. 1799, 131
L. Ed. 2d 726 (1995). Because Boyett had
already been tried when Coney issued, Coney
does not apply.

21L Fla. L. Weekly S535; italics in original; bold emphasis

added; footnote omitted. Respondent was tried after Coney I was

issued;  this Court's use of the term "issued" means that Coney I

ap:llied to trials after January 5, 1995, and not just to trials

af+;er  it became final after rehearing in the form of Coney II.

This Court has applied a window period to grant defendants

relief in other instances where the law has changed. For

e:<ample, those defendants who were improperly sentenced as

habitual offenders during the window period of State v. Johnson,___~

616 So. 2d 1 (Fla. 1993),  received relief. Steele v. State, 626

so . 2d 653 (Fla. 1993). Likewise, those defendants who were

im:>roperly  sentenced on duplicate crimes during the window

period of Carawan v. State, 515 So. 2d 161 (F1.a.  1987),  received

relief. State v. Smith, 547 So. 2d 613 (Fla. 1989).-.

The lower tribunal misconstrued the record in finding that

his attorney consulted with respondent during the three brief

pailses in the proceedings. The lower tribunal assumed that

9



respondent  was consulred  by his counsel about the peremptory

ckallenges during the three brief pauses in the proceedings:

THE COURT: All right. Mr. White, Mr.
Adams, you all need just a moment?

MR. ADAMS: Yes.

THE COURT: You may be at ease for a
minute.

(Brief pause in proceedings)

MR. ADAMS: Can we approach? And we
did waive that other matter, for the
record.

(Conference at sidebar off the record)
('I'  168; emphasis added).

Lpecifically, as to this passage in the record, the lower

t-ribunal found: "It is apparent that defense counsel then

conferred with appellant regarding the prospective jury panel."

c7r, so. 2d at 998. Respondent submits that it is sheer

speculation for this Court to conclude that is what occurred_. _,.--

during the brief pause in the proceedings. It is equally

possible that counsel was reviewing his notes of the voir dire

by himself, or talking to the prosecutor, or looking at the

Ijury panel, or looking out the window, or doing any number of

things other than consulting with respondent.

Moreover, the lower tribunal's conclusion is contradicted

by other portions of the record. If counsel had consulted with

respondent, then he would have had no need to immediately say

-And  we did waive that other matter, for the record." (T 168).

::f counsel had consulted with respondent, the affidavits of the

prosecutor and the judge, contained in the supplemental record



(.';F: a-s), would have said that he had consulted with

respondent. All they set forth is the legal conclusion that

respondent  "waived" his presence, a position that the lower

yribunal's  opinion properly rejected.

Likewise, the lower tribunal assumed ("Again, it is

a-Llparent  that defense counsel conferred with appellant." Id.)

-;nat counsel had consulted with respondent at sometime during

.:ne following passages:

THE COURT: You all need just a minute?

MR. ADAMS: Yes.

THE COURT: Ladies and gentlemen, you
can just sort of rest in place.

(Conference at sidebar off the record)

(Upon resuming)

MR. ADAMS: Judge, I want the record to
reflect that the defendant has waived his
presence at these bench conferences. (T
202; emphasis added).

* * *

MR. ADAMS: ___ The court will probably
explain to you that we need twelve jurors
plus two alternates, and 1 have got to go
through them and see where we are. Thank
you very much.

(Conference at sidebar off the record)

(Upon resuming)

THE COURT: AS I call your name, I will
ask you to step down, I think we are
probably almost to a closing for today. (T
223; emphasis added).

:Qain, the record does not support the lower tribunal's naked

assumption. Even if the first assumption was correct, there

11



F,osition  that the lower tribunal's opinion properly rejected.

But the lower tribunal was incorrect to find the error to

be harmless. The proper test for harmless error is stated in

$#tate  v. Diguilio, 491 So. 2d 1129 (Fla. 1986):

The harmless error test, as set forth in
Chapman [v. California, 386 U.S. 18, 87
S.Ct. 824, 17 L.Ed.2d  70s (1967)] and
progeny, places the burden on the state,

12

is no "brief pause in proceedings" as there was in the earlier

Fassage. Significantly, counsel stated "I have got to go

through them." He did not say "We have to go through them."

F:c did not say "Mr. Mejia and I have to go through them."----I^" ." ~ .--.~-^--~---,"".---,.--

Pgain, respondent submits that it is even more than sheer- ,-.I-

speculation for this Court to conclude that is what occurred-

5uring this passage, where no brief pause in the proceedings

is noted. It is equally possible that counsel was reviewing

l-i:; notes of the voir dire by himself, or talking to the

Frosecutor, or looking at the jury panel, or looking out the

window, or doing any number of things other than consulting

ti-ith respondent.

Moreover, the lower tribunal's conclusion is contradicted

by other portions of the record. If counsel had consulted

h-ith respondent, then he would not have immediately said "I

have to go through them."? If counsel had consulted with

respondent, then the affidavits of the prosecutor and the

judge  I contained in the supplemental record, would have said

that he had consulted with respondent. All they set forth is

the legal conclusion that respondent "waived" his presence, a



as the beneficiary of the error, to prove
beyond a reasonable doubt that the error
complained of did not contribute to the
verdict or, alternatively stated, that
there is no reasonable possibility that
the error contributed to the conviction.
See Chapman, 386 U.S. at, 24, 87 S.Ct.  at
823.

* * *

The test is not A sufficiency-of-the-
evidence, a correct result, a not clearly
wrong, a substantial evidence, a more
probable than not, a cl.ear  and convincing,
or even an overwhelming evidence test.
Harmless error 1s not a. device for the
appellate court to substitute itself for
the trier-of-fact by simply weighing the
evidence. The focus is on the effect of
the error on the trier-of-fact. The
question is whether there is a reasonable
possibility that the error affected the
verdict. The burden to show the error was
harmless must remain on the state. If the
appellate court cannot say beyond a
reasonable doubt that the error did not
affect the verdict, then the error is by
definition harmful.

491 so. 2d at 1135, 1139; emphasis added.

Respondent's position is that this constitutional. error

can never be harmless, because it is impossible to determine

whether respondent was prejudiced by the failure to comply

b,it.h Coney I. If peremptory challenges were or were not

exercised by counsel, without respondent's concurrence, the

validity  of the entire proceeding was thrown into doubt, and

no one can say if the outcome would have been different if

respondent had been present with counsel. This position was

stated in Francis v. State, 413 so. 2d 1175, 1178-79 (Fla.

1982) :

13
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Since we find that. the court erred in
proceeding with the jury selection process
in Francis" absence. we also consider
whether this error is harmless. We are not
satisfied beyond a reasonable doubt that
this error in the particular factual
context of this case is harmless. Chapman
v. California, 386 U.S. 18, 87 S.Ct.  824,
17 L.Ed.2d  705 (1967). The exercise of
peremptory challenges has been held to be
essential to the fairness of a trial by
jury and has been described as one of the
most important rights secured to a
defendant. Pointer v. TJnited States, 151
U.S. 396, 14 S.Ct. 410, 38 L.Ed.  208
(1894); Lewis v. United States, 146 U.S.
370, 13 S.Ct. 136, 36 L.Ed. 1.011 (1892).
T.t is an arbitrary and capricious right
which must be exercised freely to
accomplish its purpose. It permits
rejection for real or imagined partiality
and is often exercised on the basis of
sudden impressions and unaccountable
prejudices based only on the bare looks and
gestures of another or upon a juror's
habits and associations. It is sometimes
exercised on grounds normally thought
irrelevant to legal proceedings or official
action, such as the race, religion,
nationality, occupation or affiliations of
people summoned for jury duty. Swain v.
Alabama, 380 U.S. 202, 85 S.Ct.  824, 13
L.Ed.2d  759 (1965). In the present case,
we are unable to assess the extent of
prejudice, if any, Francis sustained by not
being present to consult with his counsel
during the time his peremptory challenges
were exercised. Accordingly, we conclude
that his involuntary absence without waiver
by consent or subsequent ratification was
reversible error and that Francis is
entitled to a new trial.

(Emphasis added).

There are many situations in which constitutional error

constitutes per se reversible  error,  without  regard to

harmless error. For example, the failure to allow the

Defendant  to "backstrike" a potential juror before the jury is



.;'rJorn  is per se reversible error:

Gilliam declined to challenge any
prospective jurors during panel selection.
He sought to strike the panel as a whole,
or as many jurors as he was allowed to
peremptorily challenge, at the completion
of the state's jury selection. The court
refused, even though the panel had not yet
been sworn, finding that he had waived his
right to participate in jury selection.
Gilliam argues reversible error. We agree.
Florida Rule of Criminal Procedure 3.310
provides that a defendant may challenge a
prospective juror before the jury is sworn.
We reaffirmed this right in Tedder v. Video
Electronjcs, Inc., 491 So.2d 533 (Fla.
1986) ; Jackson v. State, 464 So.2d 1181
(Fla. 1985); Rivers v. State, 458 So.2d 762
(Fla. 1984) ; and Jones v. State, 332 So.2d
615 (Fla. 1976); and held that "[al trial
judge has no authority to infringe upon a
party's right to challenge any jurorl
either peremptorily or for cause, prior to
the time the jury is sworn." Jackson, 464
So.2d at 1183. The denial of this right is
per se reversible error. We recede from
Jones and Rivers to the extent that they
hold otherwise.

(Gilliam v. State, 514 so. 2d 1098, 1099 (Fla. 1987); emphasis

added. Just as a defendant has the absolute right to

c,iallenge  a juror prior to the jury being sworn, he also had

tne absolute right to be physically present when the

:gzremptory  challenges were exercised during the wi.ndow period.

Xix-mless error never comes into play.

Likewise, in Guess v. State, 579 So. 2d 339 (Fla. 1st DCA

1991), approved, 613 So. 2d 406 (I>la.  1993),  the lower

tribunal and this Court held that the failure to receive the

defendant's testimony on the voluntariness of his confession

-tiCiS per se reversible error. Likewise, in State v. Franklin,



WC recognize that prejudice is not the
inevitable result of such communication.
However, we believe that the potential fox
prejudice and the danger of an incomplete
record of the trial court's communication
with the jury are so great as to warrant
the imposition of a prophylactic per se
reversible error rule. We therefore
decline to apply a harmless error analysis
to communications between the trial court
and the jury made in violation of rule
3.410.

518 so. 2d 171 (Fla. 1993), this Court held that the failure

(of the defendant and his attorney to be present when the judge

reinstructed the jury was pew se reversible error:

In the case sub judice the State
invites us to recede from Williams and its
progenitor Ivory, or limit them to their
facts. The State urges us to dispose of
the prophylactic per se reversible error
rule and instead expand the reach of the
harmless error analysis discussed in State
V. DiGuilio, 491 So.2d 1129 (Fla. 19861,  to
a trial court's failure to comply with the
strictures of rule 3.410. We decline this
invitation and reaffirm the per se
reversible error rule expressed in Williams
and Ivory.

The per se reversible error rule,
relating to a jury's request for additional
instructions under rule 3.410, exists for
two distinct reasons. First, it is clear
that due process requires that the
defendant and defendant's counsel be
afforded the opportunity to be present
whenever the trial court communicates with
the jury. Ivory, 351 So.2d at 28.
Secondly:

Any communication with the jury
outside the presence of the
prosecutor, the defendant, and
defendant's counsel is so fraught
with potential prejudice that it
cannot be considered harmless.

Id.



618 so. 2d at 173; footnote omitted; emphasis added. The same

prophylactic  rule must be applied to a Coney violation to

preserve  the defendant's right to participate in the jury

selection process through the meaningful exercise of

zcremptory  challenges. Harmless error should never come into

;lay. See also Salcedo v. State, 497 So. 2d 1294 (Fla. 1st

1% 1986) (fundamental error for the defendant to be absent

during jury selection)

In State v. Upton, 658 So. 2d 86, 88 (Fla. 1995),  the-"

23urt  held that it was per se reversible error to accept a

lawyer's written waiver of jury trial without inquiring of the

defendant:

In the instant case, there was no
affirmative showing on the record
establishing that Upton agreed with the
waiver his attorney had signed. The trial
judge did not conduct a colloquy with Upton
concerning the waiver nor did Upton make
any statements regarding the written
waiver. The mere fact that Upton remained
silent during the trial and did not object
to the judge sitting as the fact-finder was
insufficient to demonstrate that he agreed
with the waiver. Thus, we cannot conclude
that Upton knowingly, voluntarily and
intelligently waived his right to a trial
by jury. (Emphasis added).

Likewise, the fact that respondent, who did not understand much

English, sat silently by while his attorney exercised

Feremptory  challenges and waived his presence at the bench "was

insufficient to demonstrate that he agreed with the waiver."

Likewise, in Mills v. State, 620 So. 2d 1006, 1008 (Fla

1393), this Court held that it was per se reversible error to



r-einstruct  the jury without giving counsel the opportunity to

object, even if the instruction was correct, and even though

the defendant was present when the jury was reinstructed:

Mills and his counsel were present when
the jury"s question was answered, and
Mills was given an opportunity to argue
his position and present his objections,
but only after the jury was instructed.
There is a substantial difference between
allowing discussion before the question is
answered and allowing discussion after the
question is answered and the jury is sent
back to deliberate. (Emphasis added).

Likewise, there is a "substantial difference" between

consulting with counsel about peremptory challenges before they

c.re exercised.

In Jarrett v. State, 654 So. 2d 973, 975 (Fla.  1st DCA

1995), the lower tribunal recognized that Coney I and II were--

controlling:

The supreme court has "conclude[d] that the
rule means just what it says." Coney v.
State, 653 So.2d 1009 (Fla. 1995). To the
extent the defendant can, during the course
of trial, waive rights under the rule in
favor of the "exercise [of] constructive
presence through counsel . . . . the court
must certify through proper inquiry that
the waiver is knowing, intelligent, and
voluntary," id., except as provided in Rule
3.180(b).

There has been no such inquiry o.r
certification here. The record in the
present case does not demonstrate a waiver.
Cf. State v. Melendez, 244 So.2d 137 (Fla.
1971). (Emphasis added).

Respondent's absence from the bench where :he could have

influenced the exercise of his peremptory challenges should be

considered harmful error per se as a structural defect in the



Trial. See Hegler v. Borg, 5c) F._?d 1472, 1476 (9th Cir.?,

.:ert . den. -u -8.?I. 116 S.Ct. 675, 133 L.Ed.2d  524 (1995)

(,Jiolation  of defendant's right to presence is "structural

defect" not amenable to harmless error analysis if the

dsfendant's  presence could have "influenced the process" of

znat  critical stage of the trial). The Supreme Court has

divided the class of constitutional errors that may occur

d;lring the course of a criminal proceeding into two

cstegories; trial error and structural error. Structural

error is a "defect affecting the framework within which the

19

--.ial  proceeds,-- rather than simply an error in t.he trial

:?--ocess itself _ " Arizona v. Fulminante, 499 U.S. 279, 111I-

;.C't. 1246, 1265, 113 L.Ed.2d  302, 331 (1991). Denial or

i:l:erference  with the right to counsel, or a right rooted in

':‘no right to counsel, is a structural defect. FJhere  a

criminal proceeding is undermined by a structural error, the

"cr-iminal trial cannot reliably serve its function as a

IJehicle for determination of guilt or innocence," and the

defendant's conviction must be reversed. Id. On the other

nand, trial error is error "which occurred during the

presentation of the case to the jury, and which may therefore

-be quantitatively assessed in the context of other evidence

lxresented  in order to determine whether its admission was

narmless. Id., 499 U.S. at 307-308, 111 S.Ct.  at 1263-64.

The accused's absence from the challenging of the jury

tnr-ough peremptory challenges is a structural error requiring



3.Jtomatic  reversal. Being absenE from the bench during jury

selection is a structural defect, reaching the very heart of

the trial process itself, and so harmless error does not

3pply. Fulminante, sllpra



.

V CONCLUSION

Based upon the foregoing argument, reasoning, and

citation of authority, Mr. Mejia asks this Court to grant him

tne benefit of the Coney _L window and reverse the judgment and

sentence and remand for a new trial.

Respectfully Submitted,

NANCY A. DANIELS
PUBLIC DEFENDER
SECOND JUDICIAL CIRCUIT

P. DOUGLAS BRINKMEYER
Fla. Bar No. 197890
Assistant Public Defender
Chief, Appellate Intake

Division
Leon County Courthouse
Suite 401
301 South Monroe Street
Tallahassee, FL. 32301
(904) 488-2458

Attorney for Respondent

21



.

CERTIFICATE; OF' SERVICE

I HEREBY CERTIFY that a copy of the foregoj.ng  has been

furni.shed  by delivery to Giselle Lylen Rivera,  Assistant

.attorney  General, at The Capitol, Plaza Level, "allahassee,

Florida, and a copy has been mailed to respondent, this ~

'day  of February, 1997.

P. DOUGLAS BRINKMEYER

22



IN THE FLOKlUA  SUPREME COURT

STATE OF FLORIDA,

PetiLioner,

77. CASE NO. 88,.568

2ARLOS OPIIAR MEJIA,

Respondent.

ON DISCRETTONARY  REVIEW
FROM THE FIRST DISTRICT COUKT OF APPEAL

APPENDIX TO BRIEF OF RESPONDENT ON THE MERITS

NANCY A. DANIELS
PUBLIC TIEFENDER
SECOND JUDICIAL CIRCUIT

P. DOUGLAS BRINKMEYER
ASSISTANT PUBLIC DEFENDER
CHIEF,  APPELLATE INTAKE

DIVISION
J,EON COUNTY COURTHOUSE
SUITE 401
3 03 SOUTII MONROE STREET
TALLAHASSEE, FT,. 32301
( 9 0 4 )  4 8 8 - 2 4 5 8

ATTORNEY E'OR  RESPONDENT
FLA. B A R  #:L97890



3

2 I I4a. L. Weekly  1)  1355

Carlos  Char MEJTA, Appcllad,
V .

STATE uf Florida, Appcllcc.

No. ‘6  I 1x2.
Dislricr  c’ourl  01‘  Appcd  01‘  Flr~ritl~r,

I;irst  I)istrict.

June 13, I99h.
I<ehe;lr ing  I)enicd  July 12,  I!Y10.

Delkn,la~~t was  c o n v i c t e d  i n  t h e  (‘ircuit  CYourt,

Washin:fon  C.‘o~ln[y,  Kusscll  A .  Colt,  Jr . ,  J . ,  n l ’ lirsl-

dcgrcc  ,iiut-dcr  a n d  t-ohhct-y, and  hc npl~calcd. The

Dislt-icl  C’ourl  01‘  A p p e a l ,  Webskr,  J . ,  he ld  tha t :  ( I )

trial court’:;  failure  to cnsurc  that dcfcndant’s  wnivcr  01’

his i-iyt  t  (0 be preken(  al bench conferences during
w h i c h  :~crcniptory  chdlcngcs WCI-c  cxct-&cd  wi is

Ilarllllt:s >, nntl  ( 2 )  ~.lrl~end;int  was  not cntitlctl  t o

instruct  on  on dcfcnsc  of vol~~nta~-y  intoxical ion.

Luu  I-C,IC’C,  J., unncurrecl  in  part  and dissented in p;lrt

d  I~i1e.l  ii l l  optnton.

I. CRIMINAI.  IAW  -lO35(1)
I I(1  ----
I IOSXIV Review
I I CO.XlV(E)  Pt-csunkdion  and  Rcscrvnh~ in

I,ower  Court  of (.~rnuntls of Kcvicw

I losxlv(ll)l  In C;ctlcr:ll
I IO!?  1035 PI-ocecclings  al  Trial in Genml

I IOh  l(HS(3) Course  and onnduot  of trial in
general .

I- la.Ap~l.  1 Did.  I49h.

Viol , i l .on  01‘  I-ulc  giv ing  dclcndanl  i i  right  I0 b e
present  when  prctri:il  .jut-or  challcngcs  i i i - c  cxcrkml

conslit  ilk3  lui~d~itne~il~il  error, which mny  be raised fat

first :-i  nc  on :liJlJC:ll, notwit l lsl: indil i~  lack  01  n

~‘~)111~1,1:)c)rnneous  objection. West’s F.S.A. RCYI’  Ku lc

3. I 801  a  (4,.

2 .  CRIMINAL LAW - IO30( I  )
I I(.,  --_-

I  IOXXIV  Kcv icw

I 1 OXXIV(E)  Prrsridalirm ad  Reserva t ion  in

I .OWCI-  C’out-1  of Ckounds  01‘  Kcvicw

I Io?;xlv(I~)l  In C;ctlct-al
I IO!- 1030 Ncccssity  01.  Ob~jcc~ions  in Genernl

I I  Oh I ’ HO( I ) In generul .

FlxApp.  I Dist .  19%.

I’agc 1

I;aot t ha t  iln  ci-ror  nlay  bc classil’ied  fls l~~lll~lilt~~~t~l~ll,
so that  it may hc raid  for  fib-st  l i tuc  on apped,  clots
nul nrcess;ll-ily  preclude al,]pliCltiofl  of 3 har111lcss  crrot
allalysis.

3. CRIMINAI,  I.AW  @+O:%>(  1)

I ICI  ----

I IOXX  ‘I’d

I IOXX(R) Course  :intl  CYonduct  of ‘l’t-id in Cicnct-al

I I Old3h I’t-cscncc  of  Accusccl

I lOk63h(  I) Iii general.

I; la.App.  I Dist.  19%.

Trial  c o u r t  i s  r e q u i r e d  t o  ctlsut-c  tht-ou~ll  PI-O~CI-
inquiry that dcfcndant’s  waiver  01  rtght  to be present at
hcnuh  conferences regnrdittg  pcrcniptory  challcngcs  is

intcl l igcnt  :ind  vt~l~~nla~-y,  o r  i s  requ i red  (0 o b t a i n  an

inOzl l igcnt  a n d  vol~~nl:i~-y  i-ulil~ication  by  r lefend;uH  o f

jul-y  dloscn.  West’s  F.S.A. RC’rI’  Rule 3.  I XO(:1)(4).

4. CRIMINAL LAW - I It’d).  I4

I IO ----

I  IOXXIV  Rev iew
I IOXXlV(Q)  IInrrtiless  ,nnd  Keversihlc  Ilrrot

I IOk I 166.5 Conduct of  Tt-ial  in General

I I Ok I I hh.  I1 Absence  01’  ~rccused.

Fla.App.  I Dist.  IY%.

Deknclnnt  was n o t  prc~iudiccd h y  It-d  COLII-I’s

erroneous failure to cnsurc thnL  dcl’cnclnnl  in le l l iget l t ly
and voluntarily waived his right to hc prcscnt  al hctlch
co~iltrences  during which IJCI-ctiiplrwy  cl~dlle~lges  were
cxct-cisccl; del’cnclant utlderstc~cld  th:it  llc Iind llic t-iglil  lo
p;lrticip;ite it1 choice  of ~jwot-s, dlld  clelencl;1nt’s  cclunbel

consislcntly collsllllrd with defetld:ltlt trcgxd  i tlg
exercise of peretllptory  chnllcngcs. Wesd’s  F .S .A.

I<CYrI’  Ku lc  3.  I X()(U)(~).

5.  C R I M I N A L  L A W  -55
I IO ----

I 1 OVT Capacity to C.~otlltllit and  Kcsprmibilily  I’ot-

C r ime

I lOkS2 L)rlltlkcllllrss
I IOkSS F,xistetlce of slJcciI‘ic  inlcnl  cssctilial  lo

of~cnsc.

I see I1cadnotc  kxl below ]

S.  IIOMICIDE  -28

203 ----
2 0 3 1 1  Murdct-

203k28 Inloxickrn.

Fla.App.  I Dist.  1996.
F i rs t -degree murder  atld  t -obbcry  arc  specil. ic  in lent

crinics, :is  10  wh ich  voluutnry  I n t ox i ca t i on  n i : ly b e  :I

val id  aff irmative  cldense.

C’opyright  (c) West  I’uhlishing  Co. 19%  No  clairrl  to original U.S.  Govl .  works.



h.  (‘RIMINAI,  I,AW  -772(h)
IO  ----

I OSX  ‘I’rial

I(.)sx(c;) Illstructions: Ncucssity,  Kccluisitcs.

:uid  Sufficicticy

I Oh772 Elements  nncl  Incidents of (~ffcnsc,  and

Dcl~nses  in Chleral

I IOb772ih) Del~nses it1  g e n e r a l .

Fln.App.  I Dist.  lOOh.

A s  ;I  ,;cnmd  r u l e ,  clelemclntl~  i s  entitled  t o  hvc  -jury

instructd  on  r u l e s  of  l aw  : ippl icahlc  to  h is  IIICOI-y  01.
rlcfctisc  i t ’  thurc  is  any cvicletice  In  suppor t  such

itislntclton5.

7. CRLMINAI  1 I .AW  @=‘X  l4(X)
I II)  ----

I IO:iX  TI-ial

I I IKS(G) Instruc~i~ot~s:  N e c e s s i t y ,  12ccluisilos,

and  Sufficicticy

I II)k.XI4 Application of  Instructions to Cxc

I IOl\b  13lX) Mattct-s  of dcl’cnsc  in ,g!rnernl.

l~l:i.Ap~~.  I Dist. ICFN.

7’0  c3titlc  dcfctid:ttit  t o  a n  it islt-uclion  CItl  ;ltl

affit-m:t:ivc  dcl’cnsc,  it  i s  not sul~ficient t h a t  thcrc  h c

cviclt3tc: tn  s u p p o r t  s u c h  :I cicfcnsc; l-cc~llesled
itlSttIi~:tlOl!  must :IlstJ hc cotisislerlt  w i t h  dt?ft?tld;ltlt’S

tllcor~  , If ticf’cnsc.

X.  (.IRIL1INAI.  I,AW  @Xl4(  IO)

I IO ----
I I (KS  ‘l’t-id

I IK<X(G) Inst ruct ions:  Ncccssily,  Rccluisiles,

d SitI‘ l i~icnuy

I IOhXI4 Application of  Instructions to C”:isc

I IO!&  l4(  IO) Insanity or i t i toxicnl iot i .

l-Ya.App  I Ilist.  19%.

I)cfctiii:int  wi is  n o t  eti l i l lecl  10  ;ltl  itistructioti  on

dcfctnsc  o!’ vt~lurilary  i n t o x i c a t i o n ,  whcrc  dcfcnd~ttnl’s
t e s t i m o n y  was  tlinr  : inotlicr  pcrsrrn  had  heeti

I-cspcm>tble Ior  charged  critiies.

Nan<!  A .  II:unicls,  I ’Lthl ic L)cl’cndur;  P.  DougI:~s
l’lritlkmry~r,  A s s i s t a n t  l ’uhl ic  Dcfct~lcr,  Tnllahassee,

I‘rm  Apl lr l lnt t l .

Roba  t .,I.  Hutterworth,  Attorney  C;ctmal;  Icatl-

.lacqllu~~ Darius, Assistant Attorney Cknct-al,

Talld~assec,  l-or  Appel lee.

“997  W E B S T E R ,  Judge.

I n  thi i  dircct  ct-it l i i t iul  appeal , npprl lnt1l  a r g u e s  tll:lt

the kid  c o u r t  cotnrtttltetl  two  ermrs, eitllcr o f  w h i c h

ctititlrs  h im  to a  new t r i a l :  (I) f:t i l i t ig  t o  ctisui-c  l l ia l

appell; lnt’s  :~hscncc  ft-om hcnch  conl’crcnccs  a t  which

Pagr 2

-lury  cl lul let lges  w e r e  exercised  was  the t-csitlt or  iiti

t t i tcl l igcti t  and  vo lun ta ry  cho i ce ; atid  ( 2 )  dctiyit ig

;Ippell: lnt’s  rcclucstcd  j u t - y  iti\lt’uct  ior1  011  volunt:lry

i t i toxicnl ion  a s  n  ciefcnsc  t o  fit-st-degree  Inurder atld

r o b b e r y .  Appcllatnt  nlw asserts that  the trial court

Ii i lecl  IO  grarll  credit on  his sctitcticcs  foi- tiiile  sperlt  in

~a11  prior to sentencing. Wt: i t f f i tm.

Appc l lmt  W~IS  ch~~rgecl  b y  indicttncnt  w i t h  t‘it-st-

dcgi-cc  triitt-der rind robbery. .lury  sclcctioti  v~~ii~tt~e~iced

(nti  J a n u a r y  23,  1995,  ciglitceri days after rchsc o f  the

op~nto~l  in Corrr~~  1’. Stott~.  hS3  So.2d  IOOg  (Fla.),  c’rr/.

rlrrrirtl,  “~-  1J.S.  ----,  I I h  :<.a.  3 15.  I33  I ..t;,d2tl  2 IX

(  I995).  II1  Corrr,y,  the supt-ctllC  court [,Ltr[‘ortecl  t o
“da,-illy”  the intent  b e h i n d  FIoI-ida  Rule of C’ritnitl;ll

Procedure  3 .  I80(:1)(4),  wh ich  s la tes  tha t ,  “1  i  111  all

lm~sccitt iotis  for  critrie[  Y]  t l lc  tlcfcnd~itnt  shall  bc present

at the be~itltlitl~  of tltc  trinl  during  the cx: imit i : i t iot i ,
chal lcngit ig,  i tnpnnel l ing, :itlti  swcai-ing  01 .  the j u r y ” :

and  i t s  p r e v i o u s  dccisioti  cm  t h e  s;ttnc  suhjcct  i n

b’rcrrlr~i.s  1) . s/rr/r.  4  I3  So.2d  I 17s (Fla.  19x2).  It held:

‘I’hc  rlcfctid~~tnl  1~1s  n  right to hc physically pt-rsettt  at

the inmediate  site whet-c  pt-ctt-idI  juror  ch;l l lctlgcs  at-c

exercised.... Whcrc this is in lpmct ical ,  such  as whc

;l  hetlcli  cotlfc~-cncc  i s  r e q u i r e d ,  the dcfct idati t  ciiti

waive t h i s  r i g h t  atlci cxct-cise corlstr‘rrctivc  prcsctlcc

tl1rmtgl1  ctNlllscl. I t 1  s u c h  :I CXC,  1llC  c o u r t  IllLlSl

cert ily  t h r o u g h  proper inquiry  that  the waivci-  i s

k n o w i n g ,  intel l igent,  ntd  voluntat-y.  Altentatively,

the defetdot i t  c:itl  t ral i l j / s t r i k e s  made outside  h i s

presence by :icqLticsuil lg  in  the strikes  nl’Lcr  tltcy  at-c

tn:~dc....  A g a i n ,  t h e  c o u r t  tll~tst  cct-til’y  the  cleltmrlat~t’s
npprovnl  cot’  the strikes  thro~tgl~  proper inquiry.

653 So.2d  at  IO1  1  (ci laGons  o m i t t e d ) .  The  tout-t

I icld,  f~irlher,  that  ;I  viol:ltiotl  01‘  r i t lc  3 .  I  Xc)(:1)(4), ; ls
itlterprctcti,  i s  suh~jcct  l o  n har~lllcss  crrot-  :itialysis.  111 .

Wilhout  e l u c i d a t i o n , tlic  tout-I  protloutlcctl  that i t s

t-ding wi is  “prospective only.”  ld

A l t h o u g h  appcl lmt,  ;I  naive  o f  Hondur:ts,  spoke  :und

utlclerstood  scmic l it igl ish,  at his request, an  ititcrprctct

w a s  a p p o i n t e d  t o  tratislatc  duritlg  t h e  trial. ‘I’hc rccot-ti

rcllccls  Illal  counsel ;tnd the trial  tout-t  were ;lw;lre  of

t l ic  rccetitly  re leased Crmv  o p i n i o n ,  ~iticl  thal Ihey

ntlcti iptcd  t o  comp ly  w i th  wha t  llicy  underslooil  i t : ,

ho ld ing  to  r cqu i r c .  When i t  came  titnc  to discuss

ctiallctigcs  t o  t l ic  prospeclive  j u r o r s ,  the tt-ial  court,

cr~~itiscl,  appel lanl  ntd  the ititcrpt-ctct-  all ~idjout-t itd IO
ultntllbers,  at  w h i c h  point:  t l ic  It-atiscrtpl  retlecrs  the

I,l lowitig:

C o p y r i g h t  (c) West  P u b l i s h i n g  Co. I99h  No  clnim to  origind  U.S. G o v t .  w o r k s .



‘VHF  ~~C)UR’l’:  All right.

[DEFENSE COUNSEL]: (To the  Inkrprekr)  You
tell  him this is :I hearing,  and hc  has  :I t-ight  to bc  hci-c
;uiy  time. Hc can  waive  it, though,  like  during the
lrinl  wherl  lhe  lawyers  go up  to lhe  bench to see the
judge.  WC may  hc  discussing an oljcclioii  01.  SOIJJC
Icgal poinl. IIe  c a n  waive his  c~Jlllillg  up  II1 lk

bench. or  he can  conic  up there and  have  you conic
up  :ind  say what is going  011.

TIIE DEFENDANT: (In English) Okay.

~Dt:I~liNSI~  (1’C)lJNSI11,]:  Well--

TIIE  INTERPRETER:  It is okay.

1 I)IFIINSI?  COtJNSELl:  I s  IJC waivi~~g  it’!

‘I’HI-  I>lil4lNI)AN’I‘:  (In English) Yes.

A&:+  IhI ee  prospective JII~O~S  had  hccn  stricken  for

C:ILJSC.  Ihc tri:il courI  asked  counsel  whether they
wished to :iddress  pcrcniptory challcngcs  in cl-~~~~~ihc~-s,
01.  i n  tl-c  mui-ti-ooni. Wilh  appcllanl  dill  present in
ch:inil-xl-s,  dcl~nsc  coiinscl  rcspnnclcd:

11. I ~‘211  have ;I moment, .ludgc, I imy hc  ahlc  lo kind
of--I 1.1~1  told the  dcfcntJ:unt  to look thctn  over UJLI  trll
ITIC,  trio,  ~1cl  he had  n  couple. I will see if WC LX--I
c:in  ‘~10  sonic of our pci-cniptorics  now, prtJvidccl  we
havr ,m  ndditinnnl  opportunity when I see  who is in
lhc lvx.

Del~rnie  counsel then struck three  .iui-oi-s,  nt’tci-  which
he sni,:l  that  he “woul~l  like for “99% the  dcfcnd:inl to
have :LI-  opportunity when  WC plot  lhcu1  hack  ill  the  box
tojusl t,lkc a  quick look at dlcm.”

At’tcr a~yonc,  includirq nppcll~unt,  had  relurnecl  it1
Ihe  co~.r~r‘oom,  the trial court dismissctl  the  stt-ickcn

jui-OJ-s.  i-cplncing  ~~J~JJJ  with new  prospective Jurors.
A t ’ t c r  t’lc IICW  $uroI-s  hat1  hum  qwxlionccl, ~JC  lrinl
urlut-l  ilSliCd  counse l  il.  they  needed “3  moment.”
l)efensc  c011nscI  rcspondul  i n  the  ;ifKriiiativc.  I t  i s
:ipp:ii-crlt  that  dcfcnsc  ~ounscl  then  ct~iil~ri-ccl  wilh
;lppCIlil~lt i-cgai-ding  lhc  prospcctivc  j u r y  [~unel.
I)cfcnsr:  counsel  then  nskcd  il‘  counsel  couIc1  appro~~ch
the  bCn:h,  saying that  “WC  did w:iivc  Ihal  olhcr  indller,
I‘o1-  1113  I-cco1-d,” ii11  obvious  I-cl’crencr  to Ihe  I;ict that
appcll:~~it  ii:id  waivud  his righl lo hc  prcsciil  al bench
col~lzi-e:lces. Allhough Ihe  trnnsoript  retlccts  t h a t  :I
hcnch confucncc  followed, i t  was  nol  ~recdetl.
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C:lc:irly, howcvcl-, lhc sub~rct was  peremptory
chdlcngcs,  as  scve11  ~iddilir-rnnl  prospective  jurors wcrc
excused. Additional .jurors  WCI-c  callcd  and  clueslionccl.
‘I’hc  Ii-id  court  again nshetl  i f  ctJuIlscl  nccdcd “3

niinulc,” and dcl’e~lsr.  couiisel  ;ig;~in  responded  in the
:Iffirmativc.  Again, it is :lpparmt  tl1ut  defense cour1sel
conl~erred  with nppell;int. Another unrcporlcd  hcncl~
conference took  pl;icc, aftci-  whiuti  del’eiise  cciuiiarl
scl, “.Iudgc,  I want  the record to rcflcct  that the
dcl’cnclml  tias  w a i v e d  h i s  prescnc’c  at thcsc  bench
con fe rences . ” S e v e n  ;dditional  jui-ors  were  then
cxcuscd. ‘I’hcsc  ,ju~-OI-s  were replaced ;111tl,  after  the
I-cplaccrncnls  Ilad  been quest ioned, :inothcr  uni-cpoi-tctl
bench confercncc  took place.  Four  nlrrre  jurors were
cxcusecl,  al-ter  which both partics  ncccplcd  llic p~iiiel.
‘I’hc  irccoi-d  rcf‘lccls  that  rlt:lmse  cnunscl  cxci-ciscd  :dl
trll  01.  his peremptory challcngcs.

At the  ~0n~Ii~~i0f~  of the  pi-cscnlatirm  ril-  evidence, the
tr ial court, counsel,  appellnnt a n d  the  intcrprctcr
ad-ioui-ncd  t o  chnmbers  for  the  charge  ~onl’~~-e~~cr.
Belore  taking 1113  the  mnttcr  01’  jury instructions, the
following took plea:

‘THE  COIJRT:  Well, let ltrle  put :I couple  01‘  lhings  on
the record first.

Mr. Me.jia,  arc you s:ilisl‘iecl  with the translator’s
services . ‘!

[‘I’HF I~lil~l~NlMNT]:  Y’es.

ITIIG  D E F E N D A N T ] :  (‘l‘hrough  the  inlcrprdcr)
Yes.

‘I’HE  CIOIIKT:  MI -. Ada111s  [defense uounscl],  WC
have  Ilad  :I nulnber  01.  bench  c’onfcrcnccs,  I t h i n k ,
cdici-  iJn.  You waived the  dcfcnd;~nl’s  presence, tml
we have  also had  sonic thal  we’re  t1ot  on the record I
think WC oughl  to rellecl:  on the  record  that  nolhing
took pl;rce  during those  c~.~nl’crences  where we did  not
have  lhc  reporter  present that  wo~ild  in any way d‘Lccl
the  outconic  01‘  Ihis  trial or  would affect an  appdiihlc
1,SSLIC.

[I~l-F~NSli  UKINSEL]: Thai’s  correct, Your
Honor. And I did discuss  lhat  through the intcrprctct
with [the dcfcnd;uit~,  and hc  waived his presence. It
is :I much niorc  oi-dci-ly  I’rishion,  and  we all  kt1clw  that
is in light the  [sic]  datively new case.

On  appeal,  ilppellilIlt  argues that C’IIIIL’))  applies,  and
that hc  is cntitlcd to ii  ilcw II-iill  because the  trial court
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failed  cithcr  t o  certify, :iftcr  :I  proper  i n q u i r y ,  that
:qyAl~n~‘s  waivu ol- his  I-igl-11  to hc prcscnt at hcd~
ctml’crenc~s  during whicI1  pererriplory  cliallrlige~  were
exerci;rd  by his counsel was intelligent and voluntary;
o r  t o  quit-c  appclliinf  t o  i-atify  the slrikcs  al’kr  lliey
had  hccn  nidc, and to cct-til‘y,  dicr prt~pct-  inquiry, lhat
s u c h  rntifiuntioti was  i n t e l l i g e n t  and  volunt:lt-y.
A c c o r d  ng t o  appellant,  h i s  ahscncc  I’m11 lhc hcnclt
conferences “thwartcti  the fundanicnt~il fnirncss of llic
pi-occcdings”  mcl  “was,  i n  m y  cvettl, n clear violation
01‘  [ rlule  3. I XO(a)(4).” Moreover,  :~ppcl  Imt  argues
that the trial co~irt’s  crroi-  cannel  b e  c o n s i d e r e d
hat-tnlc~s  hccuusc  il is intpossihle “lo assess the extent
01’  pr~.j .tdice  sustained  b y  nppellant’s :d3sencc”  a n d ,
tllereti~l  c‘.  OllC  ca11110t  conclude  “hcyoncl  :I  I-castmd3le
douhl  t:tal Htis  error did not nlkct the fairness of the
trial.”

The s t:itc  responds, f i r s t ,  that a n y  ct-i-or  wiis  tiol
pt-cscrvcd  b y  cotlletllpr7rantto[ts ol?jection.  N e x t ,  the
slalr  .II  cues  that COIIIJ~*  i s  inapplicahlo  hcca~isc  llic
supt-“‘1  : L‘I)Llt-t  cxpt-cssly  shtcd  ttlal  he  l1olcling  was  t o
hc  “1~(  5pcclivc  o n l y ”  ((353  S0.U  nl  lOl3),  and  t h e
dccist,)t-  cf~d  nol become l.innl  until April 27, l9OS,  foul-
dnys  a:.ter, ;tppellant’s trial had “WY bcgLJl1.

Accot-:i  ng t o  the stale,  ~~ndct-  pre-Corq  c a s e  law,  i t
was  5~11  i.icterit  it a defenJnnt  was  physically pi-cscnt  in
the coLl:awotii  during jut-y sclcclion--aclu~rl  presence at
bench c onferenccs  was  not quit-cd. Fin~illy,  the slate
nrgues  1 hat,  cvcn  if C'o77c.y is :&icahlc,  rcversnl  is not
appropt-tats hccausc  il is apparent from the record that
appcll:l~~t’~  “absence nt [sic] the bench confcrcnccs  did
not pt-qludic.c  him”  and, therefore, any technktl  ct-t-ot-
on the part of the trid court was  clcdy  haritilcss.

KcgarJing  llic  sl~itc’s prescrvnlioti  argument, we note
that the  initial version  of the C'1117ry opinion itiuluclek
tlic 1~~~1  OLC  ing sentence. w h i c h  was  dclctcti, w i t h o u t
cxpl;irt~;lion,  aflrr bort1  a i d e s  had  f-iletl m o t i o n s  fot-
rehentit~g:  “Obv ious ly ,  no ct,ntcmpor:tnCt,Lls  oh.jcclion
hy  the kfcndanL  is tqiiirccl I0 preserve this issue for
t -cv icw,  sincc  ttic dclciidniil  cnntrot he imputed with ;I
lawyer’-  knowledge 0l~Itie  rulrs  ol~cri~nif~il  procetlnrc.”
C‘,,lW\’ L’.  strrte,
J~II.S: I’-J9S).

2 0  lkl.  L .  Weekly  S  l(7, 17 (ml.
T h e  s t a t e  argues  that t h i s  dclction

“itdic:i:es  that 3ppellant  must prcscrvc  the issue.” W C

iii-c  LI~M  illing  l o  I-cd  s o  triucll  i n t o  such  ii revlslm.  H/r/

.SCYJ C;i/~.w7  v.  Putt,,  hh  I Sr1.2~1  2x8,  29 I (Fin.  I99S)
(deny~nq  claim that dcfcnrkmt’s right to hc pt-cscnt  al
hcndi  I onfci-cnccs  at which  chnllcngcs I’ot-  ciiiise  wtrt:
triade  k-q  his counsel had  been violated and noting, in
:ipp:ii-ml  dictu,  LllaI  “no  oh~jcclioli  l o  t h e  c o u r t ’ s

pt-~~c~l~~t-c  was  cvcr  iiiadc”).
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pcrcntpk)ry  challenges has  heen  held  to hc csscnbal  lo
the fairness of 3 tt-ial  hy jury d lins  been described as
me  of the m o s t  irnporl~itil r i g h t s  securctl  t o  3
tic~‘md~lllt.”  F7wr7ci,s  C’. Sfrrrr,  4 I3 So.2d  I 175, I 178-79
(Fin.  1082)  (citing Poi77tcr  11. Ilr7itcd  SW/W,  IS I LJ.S.
39h,  14  S.C’t.  410, 38 L.&J.  2ox  (I  894),  rind  I&VI’s  I,.
llr7itcd  Stutes,  146 LJ.S.  3 ’ 7 0 ,  I3 S.C’t.  136,  36  L.Ed.
IOI I (I XO2)).  C%~u ly , it is hcc~ise Ihis  is cnnsitleretl
such  n crilicnl  stqc o f  the pi-occcclings  1ll;lt  t h e  courl
has  undcrtakcn IO  rnsure t h a t  :.i  tlcfcnckmt’s  r i g h t  t o
111ea11tiigfd  p a r t i c i p a t i o n i n  ltic dccisinli  c)l-  h o w
pcrcniptory  challcngcs nre t o  b e  u s e d  i s  3ssiduousIy
protcctcd. II’ ii c17iilemporaneous  ol~jcclion  wet-c
rcquirccl  In preserve for  3ppc:d  the issue  of dcprivalioti
of that right, it scciiis  to LIC Uiat,  as a pr;dc:il  mntter,
the I-i&l  WOLII~  he rendered me:tninglcss.  Aucdingly.
(0 e n s u r e  t h e  v i a b i l i t y  of ttic I-LIIC  laid down  (01
“cl~uil‘icd”)  h y  Ihe  s u p r e m e  c o u r t  i n  C.'OIICV,  W C

conclutle  that i i  v i o l a t i o n  01‘  t h a t  r u l e  constitutes
fundatrtcntal  e r r o r ,  w h i c h  may  h c  t-aid I’or  the first
litlle on appeal,  notwithsl~iiicliii~ Ihe  tack  of :I
uontciiiporaiiuo~is objection. SYP  Strltc~  I’. ./o/rrr.sfn7,  h I(3
So.Zd  I, 3 (Fln.1993)  (“for an ct-t-ot- lo be so
~uridamenlnl  that it can  hc  t-niscd  Inr  Ihe  first time on
:~ppcal,  the crt-or rnusl  be 1.mic  to the judicial  clcus~rm
under  r e v i e w  and  cquiv:dcnt  tn a d e n i a l  of due
process”);  Scrk:rdr~  11.  Slrrfr,  407 So.2d  1294,  12%
(Fla.  I sl DC’A  IOXO) (all~cgnlion  Itinl deld:~nt was
ahscnl  l’rottt courtroom during cxct-cise  01’  peret~~plory
challenges  “nlleged funtl:uncntal  cl-t-or  w h i c h  no
objection was  ncccssary  lo preserve”),  m~;oV  rlr~r7inl.

SO6  So.2d  IO43  (FIX  1987).

‘l’hc  suprcrrie  cuurl’s  lnilure  to clucidatc  iJs  (0  ils  itilrnl

when it prnnc~unccd  that tlic tir)lrliiig in CoItq  was  to
h e  “ p r o s p e c t i v e  o n l y ”  (653 So.2~1  nt 1013)  h a s
cngcndcrcd consirlernble c o n f u s i o n ,  i n  hotI1  It-id and
;ippell;tte  c o u r t s ,  i-cgnrcling  Ihe  a p p l i c a b i l i t y  o f  the
holclitig t o  “pipeline,” atnd  olllcr,  cxxs.  R.,y.,  Itt/  I ’ .

Strrtt~. (;hX So.2rl  IO94  (Fla. I st IIC’A  I N(i)  (ccl-iifying
question ol great p u b l i c  inipot-taiicc on  tiir)lioii  IX
I-ctienriiig). H o w e v e r ,  bcc:~usc  W C  conclucle  that
appellant is not entitlctl  to ii new  trial eveii  if C’orrql
applies,  WC  find il unneuessnry  to undertake the task  of
F”‘ognostic;itiori  in an effort  to divine the court’s intent
regnrditig t h o s e  cxws  t o  wliicti  COT~I,)I  w i l l  a p p l y .
Instc:id,  WC  :iss~inic,  for  purposes of this opinion, that
C’orrq  rlocs  :1pply.

121  Section  024.33, IPlods  Stalules  ( IYOS), mand:Ucs
that “[ii]0  [cl-itiiinal] juclgrrlrnt  shall be trcvct-sutl  unless
t h e  appcllatc  COLII-L  i s  01’  Ihe  o p i n i o n ,  :rftcr :in
ex;umin:ttion  o f  :ill  tlic appenl  p a p e r s ,  that e r r o r  was
cotlltrlitkc~  thal  It~JlJt’iolJS~~y  affcctcd  the  suhsh~nl~al

t-IgIlls  of Ihe  appell;ltit. I t  Shdl  1lOt  hC  PI-CSLJIlld  thd
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CI-TOI-  inlurinusty  nll&zd  the substantial  r ights  of  the

:Ipprl  I ant.” Rcfcrring  to this  statute,  ttic  suprc111e  c0uI’l

IUS  said t t la l , “[u]mler  both Ihe s tatutory law atid  ciisc
law  of t h i s  state,  a  [cl-iuiinat]  judg~~~e~ll  shntt  n o t  b e

reversal unless the appcitato *lOOO  COLII-I  i s  ol Ihe
o p i n i o n  that  the moI-  I l iJuriously  al~t’ectetl  t h e

substanti;lt  r i g h t s  o f  the appclt~n~.”  Smrll  1’. S/u/r,  630

So.2d  1087,  IO89  (Fla.  1994). A c c o r d i n g  to  the

supreme court, in applying this hat-nltcss  cImr led,  “the

hut&n  1 is] on ltic  slalc,  iis  the benel-icinry  of the mot-,
lo  pro\  2  b e y o n d  n re:isonahte  doubt  11i:it  llic  error

cimt~t:i~ncd  o f  d i d  ml  urmlrihule  l o  the v e r d i c t  ot-,
~ltlm;rtively  s t a t e d , that thct-c  i s  n o  r e a s o n a b l e

possil~illty  that  the error contributed to the convic t ion .”
Slrrrr  I)  IjiC;lrilio, 491  So.2d  I  129,  I  I38  (Fin.  IOXh).
‘Ike  fact that an cl-I-or mny  be  classified as  fi~nd:rmcnlat,

so  lhal il  111ay  he raised for the first time on nppciit,

dr~s rrcl  necessarily prcctudc  appticalion  or ii  harmless

error mdysis. Strrtc  1’ . m/r-k,  6 I4 So.2d  453

(ml. I9U2). In fact,  the sut”‘cnlC  COul-1  expressly

applied ;I  hmiitcss  ct-I-m  analysis  in  Corral.  653  So.2d
at I C)  I3

131  .4lthough  i t  i s  appurenl kit,  at  trial,  all tmrtics
WKCI-I,CJ  were at tempting to comply wilt1  what lhey

uncter~,l~~cd  t h e  tcccntly  trclc~~rl  C~III~  ctec1sion  t o

require  it is equdty  :~pp:it-ml  LliaI  the trial court f;iilctt

fully ICI  empty wilh  lht:  rule laid  down.  A waivcl-  01‘
nppelln~~t’s  r i g h t  t o  hc  prcscnl al  b e n c h  c o n f e r e n c e s

clue-ing w h i c h  p e r e m p t o r y  chatlcngcs  wcrc e x e r c i s e d

was olbncd.  1Iowcver, Itit: trial  court f:iilcd cithct-  to

ell.sure, “ t h r o u g h  pt-opcl-  i n q u i r y , ”  Ihnl  ;1ppell:ult’s

waivcl-  was  inlcttigenl  and voluntary;  or  to obtain  an

inlclti$zrlt  and  votunt:iry  r:itific:ition  ol’(he  jury chnseI1.
Id.  ‘I‘h IC w a s  Cl-I-01.. Accordingly, w e  m u s t  next

dctcrnir tic wticlhcr there i s  any  reasonddc  poss ib i l i ty

that lb  i CI-t-or  hnct an  adverse i  nipact on npt~ctt~~~~l’s

rigtll  to  n fair trial.

[4] I t  sccnis trctativcty  ctca~-  111111 the procedural rutc

xl wt 111  Corroy i s  irltended t o  CIlSlII% ttl~lt  il  ctel’~ttnclallt’s
right 10 nicaningfut  parhc1pation in decisions  trcg:irdin,g

ltie  t‘+:rclse  o f  chattcngcs,  p~i1-ticut~1rly  p e r e m p t o r y
chall~ng-x, i s  Aenlously  protected  A s s u m i n g  such XI

unded~ ing  purpose,  our t-cvicw  01‘  lhc rccorct  satisfies

u s ,  to  the e x c l u s i o n  o f  a l l  rcusond~tc  d o u b t ,  that

appctluril  suffered no pre..judicc  to  h i s  righl  lo  ii  lair

trial as  the result of  t l ic  tri:i l  court’s lcd1uicnt  failure  to

conipiq  with all of C’or7r.y’s  rcquirernent~. It is apparent

fl-om  tt IC  lrint  lrmscripl  lhal  dppellant  undcrstiml  thul

he had  rhe  right to pat‘ticiptc  in t t ic cl ioicc  ol’Jurors.  It
ib  equ;ilty  ;ipparent that :ippctt:int’s  cc~~nsct  ormsi~tentty

ctmsultcrl  wilh  appctt~nl regarclin,g  t h e  e x e r c i s e  o f

pcrcmplory  chnllenges. Accnrrlingly,  thct-c c:~n bc  no

ctuesliorr  b u t  t h a t ,  al though  t i c  was  noL  “ptlysicntty
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prcscnl  a l  t h e  i m m e d i a t e  site  whcrc  prelrinl  juror
challcngcs  t wcl-cl  cxercisecl”  (id--k,  at  the bend--

dppetlanl  did  participate  i n  ii  Im3ningl~ul  way i n  the

decisions  regarding  t h e  excrcisc o f  pcrc111plo’y

challcngcs.  Thus,  i t  w o u l d  seem thal the imporhnl

right which the Coricv  decision  was iritenclecl  tn protect

was no1 impaired in any way.

Appctlanl  dtbrs  n o t h i n g  t o  suggcsl lhnt  he  was,  i n

t a c t ,  pre~judicctl  iis  a resutl o f  t h e  technical CI-I-01.

ciminiillccl  h y  lhe trial  c o u r t . Inslc~t,  hu r e l i e s  on

Frrrdc  I’. State, 4 I3  So.2~1  I I7S (!-la.  I982),  for  the
proposilim  tha t ,  hccausc i t  i s  poss ib le  th:U hc  might

have hccn prc.judiced ns  ;I  result of the crrol-,  we should
IIO~ cwlchde  that the cn-or was harmless .  Howcvcr,  WC’

beticvc that  b’rut7ci.s  i s  factudly  dis t inguishable .  In

Ft~w7ris,  lhc d e f e n d a n t  w a s  pcrIr1illed  t o  l e a v e  t h e

c~~u~-l~-ooni  to  go  to  ttic  txitl-~~-r~ru~~.  While  hc  wiic  gonc,

h i s  coi~nsct  waived h i s  prescncc wiltioul  c o n s u l t i n g
Iilm,  met  j u r y  s e l e c t i o n  commerlced. T h e  dcfcnd:u~t

returned to  the ci)uTlromi  before the sctccliou  process

hd  hccn completed.  Howovct-,  the court  and counsel

then decided to conduct Ihe remainder of t t ic process  in
&:unhcrs,  hccause i t  was t o o  crt~wcted  nround  t h e

bench.  When evcryonc  ctse adjourned to ctiamhcrs,

t h e  ctefenku~t  was Icl‘t  s1ll1ng  i n  the CO~~-~I-OOI~.  The

defend;lnt  was ncvcr a s k e d  whcthcr  hc  w a i v e d  h i s

pt-cscncc,  or lo ratify the ~jury sctculed. OrI  :lppcd,  ttlc
supreme court ct,nutucted  that it wiis  unnhtc  lo say  that

the eTrc1r  was harmless hcc~iiJse  it was “un:ihtc  lo ilsscss
ttic  cxtcnt  of prejudice,  if any, I:t-ancis  sustained hy not

being prcscnt to  consutl  wi th  h is  ci~unsct  duri11g  lhe

tirnc  h i s  pcrernplnry  chattcngcs were exercised.” Id at

1179. Here,  in  ctmlrasl,  il  is  apparent thnl  appellanl

w:is  n o t  pt-c~~udicett, becnusc t i c  d id  consu l t  w i th

c0i11isct  pior  t o  t h e  cxcl-cisc  01’  h i s  p e r e m p t o r y

chnltcngcs.  Accordingly,  W C hold  lhnt  the Vi:11  tout-t’s

failure  to ensure  that appeltnnt’s  waiver of his righl  lo
hC ~XSCllt  :I( he tWlCh  UOllfCTCllCCS CtLJriIlg “1001

w h i c h  peremptot-y  dialtcnges  w e r e  cxct-&ccl wiis

intcttigcnl  dud  voluntary, or lo ohlain  an intelligent and
voluntary ratification 01’ the jury ctioscn, was hnrmtess.

Sl’C’  Y’7dt-t7Et-  I’. strrtr, 530 S0.M  4 5 ,  4 9  (t;l;1.lOX7)
(opinion :iftcr reuMnd) (holding that dcl’cnclatlt  did  not
waive I-igtil  t o  b e  prcscnt d u r i n g  e x e r c i s e  o f  &1rot

chnttcngcs, or constructivcty  ralily  counsel’s  act ions;

hut  that,  nolwilt1slan~tir~~ :ihscncc when c h a l l e n g e s

WCI-c  nclualty exercised,  cIm)r  w a s  tinrmless  bccausc

dcltndnIlt “had  a n  opporluuily  t o  p:irticip:ilc  i n

di~oosifig  which jul-ol-s  w~~ulcl  be stricken”).

Appetl:u~t  1~x1 vomptams 3hOLlt ttlC blat WlJr’l’S

rcfusat l o  g i v e  n requested v o l u n t a r y  i n t o x i c a t i o n
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irlslrllcllon  t o  lhc  ,jut-y. He argues that bolt1  01  t he
charges ;Igainst  h im  were specific  ink-tit  uimcs.  :und

t l ia l  thut-c  was  c v i d c n c c  that  h e  was irllr)xicdled  at
rckvanT  times.  ‘I’het’efWe,  he nsserts  that the trial  tout-1

wns  obl iged  to give ii  vduntary  intoxic: i t ion  instruction

LIp0ll  rcqucst,  ;Ind th; l t  the refusnl  tn cl0  XI)  rritillcs  t i i i i i
10  3 new Ii-id.  WC disngi-cc.

151  [h]  [7] I t  i s  t rue,  as  a p p e l l a n t  argues,  Ihal bolh
first-dcgrcc  murdct-  and  rohhcry arc  spec i f i c  i n ten t

cr imes,  as  t o  wh ich  vo lun ta ry  inloxicabon  IIKI~  hc  :I
valid atfirmativc  dcfcnsc. Chrdrwr  ~1.  S~IIIP,  480  So.2~1

9  I  (Fla  I9KS).  I t  is also  ti-LIC  t ha t  thci-c was  cv idcncc
that  appel lant  was  intoxic:ltcrl  at  relevant  t imes.  As n

gencrJ  irdc,  ii  “[d]cl’cndant  is cntit lcd  to h:ivc  the .jui-y

int;trui%d  on  the rules of  law applicable to his theory

o f  clctci~~  i f  there  i s  any  ev idence  to suppor t  such

inst ruct  ord’  Hoopcr  I’.  Strrtc,  476  So.2d  1253, 12%

(I-%I.I’X~S).  c,r,t-t.  rlrtrird, 475 LJ.5.  1098, IOh S.Ct.
1501, ;A9  L.M.2d  901  (I’)XO). H o w c v c r ,  as the

suprer  Ii.-*  ~ouf‘t  tnade c l e a r  i n  Hoo/J~~~-,  t o  e n t i t l e  ii

ticfcncl::tit IO  an instruction on an  ;Iffirni;Uive  defense, it

is not s .il~hcient  thnt  tt icrc  hc  cv idcncc  to  support  sucli
: I  tfcia.sc--the  rcqucstctl  i n s t r u c t i o n  mist  also  h e

consistc  nt  with the delendant’s  theory of  defense.

In I/r)  tp’r,  the dcfcnd:uit  qucd  that the,  trial court

h:d  c.) i imittcti  rcvcrsihlc  e r ro r  when  i t  den ied  h i s

rcquc5trd  ins t ruc t ion  on  voluntai-y  in loxical ion  i n  ii

l.ir’st,  dq:ree  murder  cue.  The tlr l ’mdant  Id  take11  (he

s t a n d  iii I i-id  a n d  dcnicd  that  hc had  conini i t lcd  the

offenses  \hith  which tie was charged.  Instead, tie had
tcstificc  that the offcnscs  h:d  h c c n  committctl  h y  an
unknot  ii intruder,  whom  he descrihetl  in  some  detail.

Accndiilg  to  l l le  supt-c111c  COLII-t,  t l ic  dcfundant’s  “cntii-c

rlcfcnsc  ircstcd  o n  h i s  cl : l ini  that  sonieone  e l s e  hi

cnrnirlltlecl  ttie[  ] iriders.” Ill. at  1255. rkcYlLlsc

“intoxlr  dim  was  no t  deltndanl’s  tl ieory  o f  defense,”
t he  crlurt  ni.firmet-I  t he  rel~usrrl  t o  give  t he  irequested

vol~~nla~-y  intoxicnl ion  i n s t r u c t i o n .  If%  at  I?,%. SW

ftlso  Hr /rum  1~.  Strttr,  SOS  So.2cl  1361, l3h3  (FIX  1st
IXA)  (affix-ming  refusal  to give voluntary intoxication

instruct on, in part,  becduse  clehsc  d  i i i toxicdt im  wi is

“totnl ly  incoiisistenl  wilti  hc  d c f c n s c  prcscnlcd  a l
hid”:.  rwVrw  hwicd,  5  I X  So.2~1  I273  (PIa.  1987).

cliiu  CC  rr ipell ing  I-cason  I‘oI-  t-cfusinx  t o  i-ccluirc  a n

instruct  011  011  a  delensr  which is inuonsislcnl  with  It id

assertec: 31 trial is to discour;igc  (()I-,  nt  Icasl, not to

reward)  per jury .  SPP  Wilwt7  v. .Strrtc,  577 So.2d  I300

(Fl:i.  I+)  1:)  ‘(:dYii-niing  rcfus:il  to g i ve  ins t ruc t ion  on

entrnprr  ent w h e n  dcl‘cnd~int lcslil icd,  rlcnying  hiv ing
corrlrrl~l:ed  nl:ts  uonslit i i t ing  ur inic  chqcd).

[Xl Hue,  ns 111  Hoopt-, ~q~pcllanl  look lhc  stand and

deniec!  .Incler  oath that I ic Id  coii ini i l tccl  t l ic  ol’lh~s
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wil l i  which  t i c  was  cliarrgcd.  Instend,  he  bdi l~ ied  that
mother person, whom he identified hy n:mc,  had  hccn

i-csprmsihlc  for  Ltle  cr imes. Acccmdingly,  Iiere, iis  i n

/lOOl”‘;  W C  Ct,lK’lLldC  tht,  hCCdllSC  ~I~~~Xlhllt  Cktd  LO

rely  o n  : I  d c f c n s c  hilt  imi i i id  the :issci-tion  tht

sonieone  clsc  lid  ctmnli t ted  the crimes, which delciisc
was inconsistent with 3  voluntary intoxication defense,

i t  was not  error  t o  rcfusc  t o  give  iin i ns t ruc t ion  on

voluntary in loxicat io i l .

.Irril-Titlw  Credit

IGnally,  ~q~pcl lmt assci-ts  that, although, at  scntcncing
the  trial  cour t  nral ly  creditcti  4  I2  days spent  i n  da11

:ig:iinst  h i s  scntcncc,  the wi-ittcn  judgi i icnt  dots  not

re f lec t  any c red i t .  The  state concedes  error  ofi  t h i s

point. Frankly, we are l~~~ulcti  hy the partics’  positions

rcgurding  l t ic  4 I2 days 01’  ja i l  credit because, a l lhough
there are Iwo  written judgments in the rccml,  both

retlect  that  *IO02 appcll :~nt  is to rcccivc such credit.

Accoi-dingly.  WC a lh11  on this point, as  wel l .

AFFIRMED.

MICKLC,  J., concurs.

l,AWRE,NCF,,  .I.,  concurs in pat-t  and rlisscnls  in p:lrl

with written opinion.

L A W R E N C E ,  ludpe,  c o n c u r r i n g  i n  p a r t  and

dissenting  in part.

I fully concur in aff i i -ming  t t ic juclguicnt  a n d

sentences in this case. Howcvcr,  I  must  I-cspcctfully

dissent  frtmi  the l a n g u a g e  01.  t h e  rnqjority  opmon

w h i c h  h o l d s  that  :*  v i o l a t i o n  o f  I; loi- ida  Rule  o f

C-i-itninnl Proccdui-c 3 . 1  XO(n)(4) constitutes

I’~~nrla~~~cnl:~l  mm,  this  pmnit t ing  t h e  i s s u e  t o  b e

irnisccl  li)r  t t ic I‘irst  tirnt:  01i  appeal  w i t h o u t  n  p r o p e r
objection in the trial  court.

1  ngree  that  c‘otw,y  I’ . S/17/P,  c-J3  So.2d  IO00
(l;la.  1905),  c’c’rt. dct7id,  --- LJ.S.  ----, I I6  S.0.  3 IS,

I33  l,.IJd.‘,d  2 IX (1995),  did not spccificdly  dclrcss

this issue. Nevertheless, nine months after  rendit ion  of

i t s  o p i n i o n  i n  Chtlrv, t l ic  siiprcii ic  court  clrciclccl

Gihsmn  I’.  Stfrte,  hbl  So.2d  2x8  (Fla.  1995),  a n d  in

atldi-cssing  a C’otq issue  said:

Hased  on  this brief exchange,  Gibson  claims ci-i-or  in

I w o  I-cspccts.  F i r s t ,  t i c  argues  that tllr. tridl  coui-1

viol: i tcd  h is  i-i&t  t o  hc prescnl  with  crrimsd  du r i ng
the ut i ;d lenging  crl~Jurni-s  by conducting the challenges

III  il  bench  confc~-cncc. Scuond,  he  argues that th

ti-id  ctmrl  violated  h is r igl l l  tu the a s s i s t a n c e  nl.
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In  ,!?I(  ir7l7orsl  v.  Slrrlr,  4  I2  So.2d  332 (Fla.  I9X2),  W C

S:ld Th,  “i l l  det’ ht” 311  :ltptnetlt  to he  Wgtli~;lhk

on nppl,  it tiiusl  be the specihc  untUrtilioJi  nsserlecl

as legal  g round  fo r  t he  ob jec t i on ,  excep t i on ,  01
rnnliot~  b e l o w . ” In th is Glse,  we I-ind  tklt  Gibson’s

lawyer  d i d  nr)l  raise  the  issue  111~  i s  n o w  being
asscrtrcl  on appeal. II‘ counsel w~inled lo ctmull  wi lh

his cl ient  over  which ,~LII-OI-s  to cxcludc  and to ndni i t ,

h e  CIICI  no t  convey  th i s  to  the  trial  cour t .  On t he
record  h e  a s k e d  (c7r  an  nl~~ernoon  r e c e s s  f o r  the

gciw:ii  ~LII-post  ol’  1mx1i1ig  w i t h  h is cl ient.  Furtlicr,

there ii no  indication in this record that (;ihson  was

pt ’cVcl lTd  or ~it l l ib3! i l l  ; lny way  f lml l  ~OllSLt~tillg  Wih

h i s  c.)~~nscl  concerning l l te e x e r c i s e  ~01. jurot

chdletlgcs.  On this record, no d~~jcction  to the COLII~S
procfc:lJrc  was  e v e r  m:de. In  shor t ,  Gibson  h:~s

dcr~i~~r  rlr,ited  ne i ther  e r ro r  riot’  p re j ud i ce  on  the

~-cut~,i  hcl’ot-c  [ I t is (YOLII-I. cy  Cor7ry  I’. SldC,  653
So.Ztl  IOOO,  101  3  (I;la.  io95)  ( h o l d i n g  tri:d  co~Jrl’s
error i 1 cmnductir~ g pretrial  con fe rence  where  -iurot

chall::7~:cs  WCI-c cxct-ciscd  i n  ahscnce  o l ’ clel~nclnnt

was  II: ~.tnIcss  beyond  rc:Lsonahlc  doubt).

I  cnrtvt reconc i le  th i s  language  w i th  t he  rn;i.iority
v iew  01  1‘Ltncl~iiiienl~il  cri-oi-  i n  he inslal i l  case. W e
c:mnot  rcll whcthcr  the date o f  the tt-id  i n  Gihstr77

occurrz(I  before or after the decision in C:‘o77c:y.  (FNI )
Ei ther  day.  there was 110  logical reason  for the suprcmc
c o u r t ,  i-j  i t s  C;ib.~o77  &is&i  rcndcrcti  n ine m o n t h s

al’ ler i t s  optnton  in  Corfr~~. lo dwell on the f:l i lLirc  of

Gibsoti  (0  preserve the issue, unless the court intended
1hnL  prcxcrvntion  ctmsti lulc  ;I  rcc~Ltireiiirnl  l ’or review.

TIIC  :r,;t.iot-ily  also  cites  /-‘r-rrr7cY.s  11.  .S/r~/r,  4  I3 So.2I

1175  (FL. Ic)X2),  in sLJp[XH’l  of its position. However,

t h e  cmiitnstxices  i n  Fwrcis  wcrc  111~1ch  t l l o r c
egreg ious  than those  in  the ins tan t  CXK. ‘Thcrc.  the

dcfcndant  was  CXCLJSCd  fr,r  lhc pllrpose  01’  going to the

rcsl  romt.  Jury selection continued during his absence;

l l icn  lhe proseuulor,  c le lemr  counsel, anrl  judge retired
l o  t h e  j u r y  rmfn  f o r  the purpose  o f  cxcrcising

pcrctiiptory  challenges. They  r e t u r n e d  t o  t h e

courtrmni  and il  jury was  sworn wi l l ioLi l  consitll~tlirm

hctwccn  the dcf’cntlan~  ;III~  his  cout~el. Frmcts

lestif ied  on his motion for new trial Lttal  hc Id  hccn

told hy his c0u11scl  that  t1c  WOLJld  1101  be pet’tniltetl  10

go into the jury t-ootn for  Ihe pL~rpose  of  selecting, the
ju ry .  In  crmlmsl,  t he  t r i a l  judge  i n  the ins tan t  cilsc

* 1003. was  :Lw:Lrc  of the decision  iti  ~017c~,  but s imply

fai led  lo I ’ol low  it Ilawlessly.

1 f i n d  i t  d i f f i c u l t  t o  ctmcludc  thal ii  r ou t i ne  Irid

practice  fol lowed  i n  lhc  vasl  ir idJnri ly  01.  cases  In  t he
S~alc  of  Flat-ida  Inr  n  period  of almost IS  ycal-s (FN2)
was  s o  f i ind; lmental ly  flnwcd  hat i l  ~llo~ii~led  l o  ;I
denial of  due process.  ‘To  do so is lo likewise cot~lude
that those  siuric  c a s e s  s p a n n i n g  a  IS-year  pet-iod

trcsultcd  i n  a  dcninl  01.  d u e  p r o c e s s .  (IiN:{)  ThLts,  1

wo~ild  hold l l ia l  violation of l+Iorida  Kulc  01‘  Ct-i ininal

Procedure 3. I XO(;1)(4)  .:i \  n o t  fundnrncntal  mot-,  atid

tllcrelnre  riiny  not be raised for The  first  t itr lc  on appeal .

FNI.  TIK  opin ion  in  Gihsrm  ciocs n o t  rcflccl  lhc  dale
of the trial  in that cast,  allhr)itgh  lhe capital  offensc

was  cotl lt~littcd  on Scptcutber  30, 199  I. ‘I’hereforc,  i t

i s  more  l ikely  that  the Lt-ial  i n  Gibson  prerhted  thr
dcc i s i ofi i  ii  C.‘or7  q-.

PNZ.  The  Florida  Kulcs  01‘  Crirrtinal  Procedure were

~uriencletl  il l I980  t o  provide  t h a t  pcrciiiplot-y

challenges be made outside  lhc  heat-irtg  01.  Ihe jLtry

p i lnc l .
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