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IN THE SUPREME COURT OF FLORIDA

STATE OF FLORIDA

Petitioner,
T CASE NO 88,568
JARLOS OMAR MEIIA

Respondent .

BRIEF O RESPONDENT ON THE MERITS

I PRELI M NARY STATEMENT
Respondent was the defendant in the trial court and the
appellant in the Jlower tribunal. Attached hereto as an appen-
d_x is the opinion of the lower tribunal, which has been

raported as Mjia v. State, 675 So. 2d 996 (Fla. 1st DCA 1995).

Mr. Mejia also filed a notice to invoke discretionary
jarisdiction on August 5, 1996, and it is presently pending
under case no. 88, 684. The issue presented here is currently
before this Court wupon a certified question from the decision

-1 Henderson v. State, 679 So. 2d 805, 808 (Fla. 3rd DCA 1996),

ra2v, pending, case no. 89,178

DOES THE DECISION |IN OCONEY v. STATE, 653
So.2d 1009 (Fla.), cert. denied, --- US

-, 116 S.Ct. 315, 133 L..Ed.2d 218 (1995)
APPLY TO CASES IN VWHCH THE JURY SELECTION
PROCESS TOK PLACE AND THE ENTIRE TR AL
CONCLUDED DURING THE PERCD OF TIME AFTER
THE |ISSUMNCE OF THE CONEY CPINON BUT PR OR
TO THE TIME THAT CONEY BECAME FINAL BY THE
DSPCSITION O ALL MIIONS FOR REHEAR NG
DIRECTED TO THAT COPI N ON?




1T STATEMENT OF THE CASE AND FACTS
Mr. Mejia accepts the state's recitation at PB at 1-2,
with the following clarifications. The lower tribunal's
(decision properly recites that: "Jury selection commenced on
January 2 3 , 1.995, eighteen days after the release of the

opinion in" Coney v. State, 20 Fla. L. Wekly gi16 (Fla. Jan. 5,

1995) . [Coney _ I] 675 So. 2d at 997. The lower tribunal’s
opinion erroneously recites: "the [Coney] decision did not
become final. until April 27, 1995 four days after appellant's
t-ial had begun.” 675 So. 2d at 998-99. The state's brief at
-2 also makes this error. Respondent's trial began on January
2%, 1995 (T 7y, and concluded on January 28, 1995 (R 101).

The lower tribunal's opinion correctly recites that
raspondent was present and consulted with counsel during the
conference in chanmbers at which three prospective jurors were
struck by the defense. However, the lower tribunal's opinion
concludes that M. Mejia’s counsel "consistently consulted"
with him prior to the last three bench conferences at which
more defense perenptory challenges were exercised. 675 So. 2d
at 1000.

M. Mejia disagrees with this conclusion. The true facts
are set forth in the transcript of jury selection:

THE COURT: Al right. M. Wite, M.
Adams, you all need just a nonment?

MR ADAMS: Yes.

THE COURT: You nmay be at ease for a
m nute.




(Brief pause in proceedi ngs)
MR ADAME: Can we approach? And we

did waive that other mnmatter, for the
record.

(Conference at sidebar off the
record) (T 168).

* * *
THE COURT: You all need just a mnute?
MR ADAMS.  Yes.

THE COURT: Ladies and gentlenen, you
can just sort of rest in place.

(Conference at sidebar off the record)

(Upon  resuni ng)

MR  ADAMB: Judge, | want the record to
reflect that the defendant has waived his
presence at these bench conferences. (T
202) .

* * *

MR ADAMS: . . . The court will pr obabl y
explain to you that we need twelve jurors
plus tw alternates, and | have got to go
through them and see where we are. Thank

you very much.
(Conference at sidebar off the record)
(Upon  resuni ng)
THE COURT: AS | call your narme, | wll
ask you to step down, T think we are
probably almost to a closing for today. (T
223).
The affidavits of the trial judge and the prosecutor,
contained in the supplenental record, do not assert that M.

Adarms, now deceased, consulted with M. Mejia during these

three episodes (SR 2-5)




TII SUWARY O THE ARGUVENT

The state's brief seenms Lo assert that Coney T and _Coney

v . State, 653 so. 2d 1009 (Fla.), cert. den. U.S. , 116

£.Ct. 315, 133 L.Ed.2d 218 (1995) [Coney 1], were never the

law and cannot be applied to M. Mjia s trial in January of
1995. M. Mjia wll argue in this brief that although this
Court has receded from Coney T and Coney |Il, there remains a

"wi ndow' period from the date of the original Coney opinion,
January 5, 1995, wuntil this Court changed the law in late
1996 ., The Third and Fourth Districts have so recognized.

M. Mjia should receive the benefit of that w ndow
reriod, because the parties at trial, although attenpting to
comply with their wunderstanding of Coney I, did not ensure
that M. Mjia had been consulted by his attorney about the
exercise of his peremptory challenges prior to the three
unr eport ed bench conf er ences. Gher areas of crimnal |law
have given defendants the benefit of a "window period before
the law is changed.

M. Mjia wll also argue that the Ilower tribunal
m sconstrued the record in finding that his attorney consulted
with him during the three brief pauses in the proceedings.

M. Mjia wll also argue that the error must be per se
reversible and can never be harniess, because we cannot know
what effect his lack of participation would have had in the
jury selection process and in the jury's conposition and in

its verdict.




IV ARGUMENT

THE LOAER TRIBUNAL PRCOPERLY FOUND THAT CONEY |
APPLIED TO RESPONDENT'S  JANUARY, 1995, "TRIAL,
BUT M SCONSTRUED THE RECORD AND ERRONEQUSLY
FOUND THE ERRCR TO BE HARMLESS.

Coney | was issued on January 5, 1995. Respondent's
trial comenced on January 23, 1995, Coney IT was issued on
April 27, 1995. This GCourt receded from Coney | and Il by

issuing the Amendnents to the Florida Rules of Oimnal

Procedure, 21 Fla L. Wekly 5518 (Fla. Nov. 27, 1996), and

Foyett v. State, 21 Fla. L. Wekly S535 (Fla. Dec.:. 5, 1996).°

The state's brief seens to assert that Coney I and 11

were never the law and cannot be applied to M. Mjia s trial
in January of 1995 (T 7-223). Although this Court has receded

from Coney | and 1l, there remains a "wndow period from the

caate of the original Coney I opinion, January 5, 1995, unti |
this Court changed the law in late 1.996.:"

The lower tribunal 'held that, during the w ndow period
efter Coney |, it was fundamental error for the judge to allow
the defense attorney to exercise perenptory challenges at the
bench wthout the defendant being present and wthout the

defendant having given an intelligent and voluntary waiver of

'Boyett's trial was prior to Coney |, and he argued he
should get the hencfit of GConey I because he was in the appellate
“piveline” at the tinme Coney | was issued. This GCourt held that
Coney | was prospective only, and denied Boyett relief. But

respondent's jury selection was 18 days after Coney 1.

"Even if the window is limted to the tine between Coney |
and Gbson v. State, 661 so. 2d 288 (Fla. 1995) (Cctober 5,
1995), respondent's trial still falls wthin the w ndow

5
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kis right to be present. This ruling was correct.’
G her appellate courts have recognized the w ndow created

by Coney I_and . In WIllianms v. State, 22 Fla L. Wekly

D234 (Ha. 3rd DCA Jan. 15, 1997), the defendant went on trial
~r Novenmber of 1995. The court held that Coney applied. The
couart further held that his attorney waived his presence at
the bench conferences, and so the error was invited.
Significantly, while the court ci Led Mejia wth approval, it

zlso noted that: "the record contains 1ndependent confirnmation

that there was consultation between the defendant and his

counsel on jury selection.” Here, there was no such
" | ndependent confirmation,” unless one reads that into
counsel’s requests, ("may | have a nonent, Your Honor?') as

the Ilower tribunal has done.

In Matthews v. State, 22 Fla. L. Wekly D296 (Fla. 4th

DCA Jan. 29, 1997), the court applied Coney and granted a new
trial where the defendant was not present at two bench
conferences. The court noted that the new Fa R Oim P
2.180(b) had superseded Coney, but gave the defendant the

benefit of the wndow period." Contra: Henderson v. State,

supra, The Mitthews court also held the error could not be

harm ess beyond a reasonable doubt.

"The "window' is not to be confused with the "pipeline"

caseg, such as Boyett.

" Curiously, the lower tribunal applied the wndow in Vann v.

State, 22 Fla. L. Wekly D168 (Fla. 1st DCA Jan. 6, 1997), but

not discuss Mejia or the new rule or Boyett.

6




In Coney I, this Court held:

W conclude that [former Rule
3.180(a) (4)] neans just what it says: The
defendant has a right to be physically
present at the imediate site where
pretrial juror challenges are exercised.
See Francis. Were this is inpractical,
such as where a bench conference is
required, the defendant can waive this
right and exercise constructive presence

through counsel. TIn such a case, the court
must certify through proper inquiry that
the waiver is know ng, intelligent, and

voluntary. Alternatively, the defendant can
ratify strikes nmade outside his presence by
acquiescing in the strikes after they are
made. See State v. Melendez, 244 So.2d 137
(Fla. 1971). Again, the «court nust certify
the defendant's approval of the strikes

t hrough  proper inquiry. Covi ousl y, no

cont enpor aneous obj ecti on by the defendant
is required to preserve this issue for
review, since the defendant cannot be
imputed with a lawer's know edge of the
rules of crimnal procedure. Qur ruling
today «clarifying this issue is prospective
only.

2C Fla. L. Wekly at S17; bold and double underlined enphasis
added.

Respondent's trial occurred shortly after this Court's
c_ear pronouncement in Coney I, that after “today,"” i.e.,
January 5, 1995, the judge had to ensure that the defendant's
waiver of his presence at the bench was voluntary. The  parties
below and the trial judge here attenpted to conply wth Coney
. but did not, as even the Ilower tribunal recognized.

Respondent  should receive the benefit of Coney 1. No
lower Florida court was free to disregard this GCourt's clear
pronouncement . It would be a nullification of this GCourt's

authority to conclude that where a decision is announced 15




Geys before a trial, a trial judge is not required to follow
that decision until a motion for rehearing is denied or until
tt.e decision becones final wthout a rehearing. That a party
hes the right to file a motion for rehearing does not and
ckould not confer the power upon that party to actually
ccntrol, by delaying the ultinmate rendition of the final
deci sion, whether the decision is applicable to pending trials.
Such a view does not serve judicial economy and encourages
rar-ies to file motions for rehearing, not in good faith, just
tc delay the effective date of a decision. Only this Court
skould have the power to tell the parties and the trial judge
wken one of its decisions has become the applicable |aw, and
this Court did so in Coney | by saying its decision "today" was
prospective only.

This Court in Boyett, supra, clearly stated its view that

Coney | had announced a new rule of |law which applied to any
trial which commenced after January 5, 1995:

In Coney, we interpreted the
definition of "presence" as used in Florida
Rule of Crimnal Procedure 3.180. W
expanded our analysis from Francis V.
State, 413 so.2d 1175 (Fla. 1982), which
concerned both a defendant whose right to
be present had been unlawfully waived by
defense counsel, and a jury selection
process which took place in a different
room than the one where the defendant was
located. In Coney, we held for the first
time that a defendant has a right under
rule 3.180 to be physically present at the
imediate site where challenges are
exer ci sed. See Coney, 653 So. 2d at 1013.
Thus, we find Boyett's argument on this
issue to be without nerit.




Boyett's second Coney argument -- that
the rule of that case should apply because
Boyett's case was non-final when the
decision issued -- is also wthout nerit.

In Coney, we expressly held that "our

ruling today clarifying this issue is
prospective only." Coney, 653 So. 2d at
1013. Unless we explicitly state otherwise,
a rule of law which is to be given
prospective application does not apply to
those cases which have been tried before
the rule is announced, See Armstrong v.
State, 642 So.2d 730, at 737-38 (Fla.
1%94), cert. denied, 115 S. . 1799, 131
L. BEd. 2d 726 (1995). Because Boyett had
already been tried when Coney issued, Coney
does not apply.

2. Fla. L. Wekly S535; italics in original; bold emphasis
added; footnote onitted. Respondent was tried after Coney | was
issued; this Court's wuse of the term "issued" nmeans that Coney |
apnlied to trials after January 5, 1995, and not just to trials
azter it became final after rehearing in the form of Coney 1.
This Court has applied a wndow period to grant defendants
relief in other instances where the l|aw has changed. For
example, those defendants who were inproperly sentenced as

habitual offenders during the wndow period of State v. Johnson,

615 So. 2d 1 (Fla. 1993), received relief. Steele v. State, 626

So, 2d 653 (Fla. 1993). Li kewi se, those defendants who were

improperly sentenced on duplicate crines during the w ndow

period of Carawan v. State, 515 So. 2d 161 (Fla. 1987), received

relief. State wv. Smith, 547 So. 2d 613 (Fla. 1989).

The lower tribunal misconstrued the record in finding that
his attorney consulted wth respondent during the three  brief

paiuses in the proceedings. The lower tribunal assumed that




respondent was congulted by his counsel about the perenptory
ckallenges during the three brief pauses in the proceedings:

THE COURT: Al right. M. Wite, M.
Adanms, you all need just a noment?

MR ADANES: Yes.

THE COURT: You may be at ease for a
m nut e.

(Brief pause in proceedings)
MR ADAME: Can we approach? And we
did waive that other mtter, for the

record.

(Conference at gidebar off the record)
(T 168; enphasis added) .

tpecifically, as to this passage in the record, the |[ower
tribunal found: "It is apparent that defense counsel then
conferred wth appellant regarding the prospective jury panel."

£75 So. 2d at 998. Respondent submits that it is sheer

speculation for this Court to conclude that is what occurred

during the brief pause in the proceedings. It is equally
possible that counsel was reviewing his notes of the voir dire
by hinself, or talking to the prosecutor, or looking at the
Jury panel, or looking out the window, or doing any nunber of
things other than consulting wth respondent.

Moreover, the lower tribunal's conclusion 1s contradicted
by other portions of the record. If counsel had consulted wth
respondent, then he would have had no need to imediately say
“And we did waive that other matter, for the record." (T 168).
Zf counsel had consulted wth respondent, the affidavits of the

prosecutor and the judge, <contained in the supplenental record

10




(3K 2-5), would have said that he had consulted wth
respondent. Al they set forth is the legal conclusion that
rzspondent "waived" his presence, a position that the |ower
~ribunal‘s opinion properly rejected.

Li kewi se, the lower tribunal assunmed ("Again, it s
apparent that defense counsel conferred wth appellant.” ld.)
—hat counsel had consulted wth respondent at sonetine during
—ne following passages:

THE COURT: You all need just a mnute?

MR ADAMS.  Yes.

THE COURT: Ladies and gentlenen, you
can just sort of rest in place.

(Conference at sidebaxr off the record)

(Upon  resuni ng)

MR  ADAMS: Judge, | want the record to
reflect that the defendant has waived his
presence at these bench conferences. (T
202; enphasis added).

* * *

MR ADAMS: _ The court wll probably
explain to you that we need twelve jurors
plus tw alternates, and I have got to go
through them and see where we are. Thank
you very much.

(Conference at gidebar off the record)

(Upon  resuni ng)

THE COURT: AS | call vyour nane, | wll
ask you to step down, | think we are
probably alnost to a closing for today. (T
223; enphasis  added).

Again, the record does not support the lower tribunal's naked
assunption. Even if the first assunption was «correct, there

11




is no "brief pause in proceedings as there was in the earlier

rasgage. Significantly, counsel stated "I have got to go

through them" He did not say "W have to go through them"

He did not say "M. Mejia and | have to go through them"

Again, respondent submits that it is even nore than sheer

speculation for this GCourt to conclude that is what occurred

Zuring this passage, where no brief pause in the proceedings
is noted. It is equally possible that counsel was review ng
Lis notes of the wvoir dire by hinmself, or talking to the
prosecutor, or looking at the jury panel, or looking out the
window, or doing any nunber of things other than consulting
with  respondent.

Mor eover, the [|ower tribunal's conclusion s contradicted
Ly other portions of the record. If counsel had consulted
with respondent, then he would not have imrediately said ™I
have to go through them"? If counsel had consulted with
respondent, then the affidavits of the prosecutor and the
judge, contained in the supplenental record, would have said
that he had consulted with respondent. Al they set forth is
the legal conclusion that respondent "waived® his presence, a
rosition that the lower tribunal's opinion properly rej ected.

But the lower tribunal was incorrect to find the error to
be harmniess. The proper test for harnmiess error is stated in

State v. Duguilio, 491 So. 2d 1129 (Fla. 1986):

The harmiess error test, as set forth in
Chapman [v. California, 386 US 18, 87
SQa. 824, 17 L.Ed.2d 705 (1967)] and

progeny, places the burden on the state,

12




as the beneficiary of the error, to prove
beyond a reasonable doubt that the error
conpl ained of did not contribute to the
verdict or, alternatively stated, that
there is no reasonable possibility that
the error contributed to the conviction.
See Chaprman, 386 U. S. at, 24, 87 s.ct. at
823.

* * *

The test is not A gufficiency~of-the-
evidence, a correct result, a not clearly
wrong, a substantial evidence, a nore
probable than not, a clear and convincing,
or even an overwhel m ng evidence test.
Harm ess error is not a. device for the
appel late court to substitute itself for
the trier-of-fact by sinply weighing the
evi dence. The focusis on the effect of
the error on the trier-of-fact. The
question is whether there is a reasonable
possibility that the error affected the
verdict. The burden to show the error was
harmess nmust remain on the state. If the
appel late court cannot say beyond a
reasonabl e doubt that the error did not
affect the verdict, then the error is by
definition harnful.

491 so. 2d at 1135, 1139; enphasi s added.

Respondent's position is that this constitutional. error
can never be harnless, because it is inpossible to determne
whet her respondent was prejudiced by the failure to conply
with Coney |. 1f perenptory challenges were or were not
exercised by counsel, wthout respondent's concurrence, the
validity of the entire proceeding was thrown into doubt, and
ro one can say if the outcome would have been different if
respondent had been present with counsel. This position was

stated in Francis v. State, 413 so. 2d 1175, 1178-79 (Fla.

1982)

13




(Enphasi s
There

constitutes

har m ess

cefendant

Since we find that. the court erred in
proceeding wth the jury selection process
in Francis" absence. we also consider
whether this error is harniess. W are not
satisfied beyond a reasonable doubt that
this error in the particular factual
context of this case is harmiess. Chapman
v. California, 386 US 18, 87 5.Ct. 824,
17 L.Ed.2d 705 (1967). The exercise of
perenptory challenges has been held to be
essential to the fairness of a trial by
jury and has been described as one of the
most inportant rights secured to a

def endant . Pointer v. [United States, 151
UusS 396, 14 s.Ct. 410, 38 IL.Ed. 208
(1894); Lewis v. UWUnited States, 146 U S.

370, 13 S5.Ct. 136, 36 L.Ed. 1011 (1892).
It is an arbitrary and capricious right
which rnust be exercised freely to

acconplish its  purpose. It permts
rejection for real or imagined partiality
and is often exercised on the basis of
sudden i mpr essi ons and unaccount abl e

prejudices based only on the bare 1looks and
gestures of another or wupon a juror's

habi t s and associ ati ons. It is sometines
exercised on grounds normally thought
irrelevant to |Ilegal proceedings or official
action, such as the race, religion,
nationality, occupation or affiliations of

peopl e summoned for jury duty. Swain V.
Al abana, 380 US 202, 85 S.Ct. 824, 13
L.Ed.2d 759 (1965). In the present case,

we are unable to assess the extent of
prejudice, if any, Francis sustained by not
being present to consult with his counsel
during the time his perenptory challenges
were exercised. Accordingly, we conclude
that his involuntary absence w thout waiver
by consent or subsequent ratification was
reversible error and that Francis is
entitled to a new trial.

added) .
are many situations in which constitutional

per se reversible error, without regard to

error. For exanple, the failure to allow the
to "backstrike" a potential juror before the
14

error

jury

is




sworn 1S per se reversible error:

dlliam declined to challenge any
prospective jurors during panel sel ecti on.
He sought to strike the panel as a whole,
or as many jurors as he was allowed to
perenptorily chall enge, at the conpletion
of the state's jury selection. The court
refused, even though the panel had not vyet
been sworn, finding that he had waived his
right to participate in jury selection.
Glliam argues reversible error. VW agree.
Florida Rule of Crimnal Procedure 3.310
provides that a defendant may challenge a
prospective juror before the jury is sworn.
VW reaffirmed this right in Tedder V. Video
Electronics, Inc., 491 Sp.2d 533 (Fla.
1986) ; Jackson v. State, 464 gSo.2d 1181
(Fla. 1985); Rvers v. State, 458 So.2d 762
(Fla. 1984) ; and Jones v. State, 332 So.2d
615 (Fla. 1976); and held that "[al trial
judge has no authority to infringe upon a
party's right to challenge any juror,
either perenptorily or for cause, prior to

the tine the jury is sworn.” Jackson, 464
So.2d at 1183. Thedenial of this right is
per se reversible error. W recede from

Jones and Rvers to the extent that they
hol d ot herwi se.

Gilliam v. State, 514 so. 2d 1098, 1099 (Fla. 1987); enphasis

added. Just as a defendant has the absolute right to
cnallenge a juror prior to the jury being sworn, he also had
tne absolute right to be physically present when the
oeremptory challenges were exercised during the window period.
Jarmless error never comes into play.

Li kewi se, in Quess v. State, 579 So. 2d 339 (Ha. 1st DCA

1991), approved, 613 So. 2d 406 (Fla. 1993), the |[ower
tribunal and this GCourt held that the failure to receive the
defendant's testimony on the wvoluntariness of his confession

was per se reversible error. Li kewise, in State v. Franklin,

15




518 So. 2d 171 (Fla. 1993), this Court held that the failure
of the defendant and his attorney to be present when the judge
reinstructed the jury was pew se reversible error:

In the case sub judice the State
invites us to recede from WIlliams and its
progenitor Ilvory, or limt themto their
facts. The State urges us to dispose of
the prophylactic per se reversible error
rule and instead expand the reach of the
harm ess error analysis discussed in State
V. DiGuilio, 491 So.2d 1129 (Fla. 1986)., to
a trial court's failure to conply with the
strictures of rule 3.410. W decline this
invitation and reaffirm the per se
reversible error rule expressed in WIIlians
and lvory.

The per se reversible error rule,
relating to a jury's request for additional
instructions under rule 3.410, exists for
two distinct reasons. First, it is clear
that due process requires that the
def endant and defendant's counsel be
afforded the opportunity to be present
whenever the trial court comunicates wth
the jury. lvory, 351 So.2d at 28.
Secondl y:

Any communication with the jury
outside the presence of the
prosecutor, the defendant, and
defendant's counsel is so fraught
with potential prejudice that it
cannot be considered harm ess.

Id.

W recogni ze that prejudice is not the
inevitable result of such comunication.
However, we believe that the potential fox
prejudice and the danger of an inconplete
record of the trial court's conmunication
with the jury are so great as to warrant
the inposition of a prophylactic per se
reversible error rule. W therefore
decline to apply a harmless error analysis
to conmunications between the trial court
and the jury nmade in violation of rule
3.410.

le




618 So, 2d at 173; footnote onitted; enphasis added. The sane
crophylactic rule nust be applied to a Coney violation to
Treserve the defendant's right to participate in the jury
selection process through the neaningful exercise of
caeremptory  chall enges. Harm ess error should never cone into

clay. See also Salcedo v. State, 497 So. 2d 1294 (Fla. I1st

-CA 1986) (fundanental error for the defendant to be absent
during jury selection)

In State v. Upton, 658 So. 2d 86, 88 (Fa 1995), the

Zourt held that it was per se reversible error to accept a
lawer's witten waiver of jury trial wthout <inquiring of the
def endant :

In the instant case, there was no
affirmative showing on the record
establishing that Upton agreed wth the
wai ver his attorney had signed. The trial
judge did not <conduct a colloquy wth Upton
concerning the waiver nor did Upton make
any statements regarding the witten
wai ver . The mere fact that Upton remai ned
silent during the trial and did not object
to the judge sitting as the fact-finder was
insufficient to denonstrate that he agreed
with the waiver. Thus, we cannot concl ude
t hat Upton  knowi ngly, voluntarily and
intelligently waived his right to a trial
by jury. (Enphasi s added) .

Li kewi se, the fact that respondent, who did not understand nuch
English, sat silently by while his attorney exercised
reremptory challenges and waived his presence at the bench "was
insufficient to denonstrate that he agreed with the waiver."

Li kewise, in MIlls v. State, 620 So. 2d 1006, 1008 (Fla

1993), this Court held that it was per se reversible error to

[
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reinstruct the jury wthout giving counsel the opportunity to
object, even if the instruction was correct, and even though
the defendant was present when the jury was reinstructed:

MIls and his counsel were present when
the Jjury's question was answered, and

MIls was given an opportunity to argue
his position and present his objections,

but only after the jury was instructed.
There is a substantial difference between
allowi ng discussion before the question is
answered and allowing discussion after the
gquestion is answered and the jury is sent
back to deliberate. (Enphasis added).

Li kewise, there is a "substanti al di fference" between

consulting wth counsel about perenptory challenges before they

zre exercised.

In Jarrett v. State, 654 So. 2d 973, 975 (Fla. 1st DCA

1995), the lower tribunal recognized that Coney I.. and Il were

controlling:

The suprene court has "conclude[d] that the
rule neans just what it says." Coney V.
State, 653 S0.2d 1009 (Fla. 1995). To the
extent the defendant can, during the course
of trial, waive rights under the rule in
favor of the "exercise [of] constructive
presence through counsel . . . . the court
nmust certify through proper inquiry that
the waiver is knowing, intelligent, and
voluntary," id., except as provided in Rule
3,180(b) .

There has been no such inquiry or
certification here. The record in the
present case does not denonstrate a waiver.
. State v. Mlendez, 244 So.2d 137 (Fla.
1971). (Enphasi s added) .
Respondent's absence from the bench where he could have
influenced the exercise of his perenptory challenges should be

considered harnful error per se as a structural defect in the

18




—rial. See Hegler v. Borg, 50 F.3d 1472, 1476 (9th Cir.),

cert. den.  U.S. __ , 116 8.Ct. 675, 133 1L.Ed.2d 524 (1995)
(violation of defendant's right to presence is "structural
d=fect” not anmenable to harmess error analysis if the
d=fendant’s presence could have "influenced the process" of
—nat critical stage of the trial). The Suprene Court has
divided the class of constitutional errors that nmay occur
daring the course of a crimnal proceeding into two
categories; trial error and structural error. Structural
error is a "defect affecting the framework within which the

=-1al proceeds, rather than sinply an error in the trial

process itself ., 7 Arizona v. Fulminante, 499 U S 279, 111

3.Ct. 1246, 1265, 113 L.Ed.2d 302, 331 (1991). Deni al or
iacerference with the right to counsel, or a right rooted in
zhe right to counsel, is a structural defect. Where a
crimnal proceeding is undermined by a structural error, the
“criminal trial cannot reliably serve its function as a
vehicle for determnation of guilt or innocence,” and the
defendant's conviction nust be reversed. Id. On the other
nand, trial error is error "which occurred during the
presentation of the case to the jury, and which may therefore
pe quantitatively assessed in the context of other evidence
presented in order to determine whether its adm ssion was
narmless. Id., 499 U S at 307-308, 111 g.Cct. at 1263-64.
The accused's absence from the challenging of the jury

—nrough perenptory challenges is a structural error requiring

19




automatic reversal. Being absent from the bench during jury
selection is a structural defect, reaching the wvery heart of
tne trial process itself, and so harnmess error does not

apply. Fulminante, supra




V  CONCLUSI ON
Based upon the foregoing argunent, r easoni ng, and
-itation of authority, M. Mjia asks this Court to grant him
cne benefit of the Coney I wndow and reverse the judgnment and
sentence and remand for a new trial.
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Carlos Omar MEJIA, Appellant,
2
STATE of Florida, Appellec.

No. 95-1 [§2.
District Courtof Appeal ol Florida,
First District.
June 13, 1996.
Rehearing Denied July 12, 1996.

Defendant was convicted in the Circuit Court,
Washinaton County, Russell A, Cole, Jr., 3., ol first-
degree murder a n d - robbery, and he appealed. The
District Court ol Appeal, Websler, J., held that: (1)
trial court’s failure to ensure that defendant's waiver of
his rigl t (0 be present al bench conferences during
which peremptory challenges were  exercised  was
harmless, and ( 2 )  defendant was not entitled t o
instruct on on defense of voluntary intoxication.

Aftirmed.

Law rence, 3., concurred in part and dissented in part
and file] an opinion,

I. CRIMINAL AW & 1035(3)
|10 -
| TOXXIV Review
I OXNXIV(TYY Presentation and  Reservation in
Lower Court of Grounds of Kevicw
FTOXXIV(EY In General

110k1035  Proceedings at Trial in General
1TOK1035(3) Course and conduct of trial in
general.

Fla.App. 1 Dist. 1996.

Violat:on of rule giving defendant i i right{o b e
present when pretrial juror chatlenges iii-c cxercised
consll utes fundamental error, which may be raised tor
first @ ne on appeal, notwithstanding lack ol g
confermoraneous objection. West's F.S.A. RCrP Rule
3.1 804,

2. CRIMINAL LAW &= 1030(1 )
[ [
I TOXXIV Keview
11 OXXIV(E) Presentation  and Reservation in
I .ower Court of Grounds of Keview
FTOXXIV(L)] In General
FTOFTO30  Necessity of Objections in General
(toh1 J30(1)  In general.
Fla.App. | Dist. 1996,
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liact that an crror may be classified ay [undamental,
so that it may hc raised for first time on appeal, docs
not necessarily preclude application of 3 harmless ¢rror
analysis.

3. CRIMINAIL LLAW &=636(1)
10—
I 10XX Trial
HOXX(B) Course and Conduct of ‘I't-id in General
110k6G36 Presence of Accused
[10k636( 1)  In general.
Fla.App. 1 Dist. 1996.

Trial court is required to ensurc through proper
inquiry that defendant's waiver of right to be present {t
bench conferences regarding peremptory challenges is
intelligent and voluntary, or is required (0 obtain an
intelligent and voluntary ratification by defendant of
jury chosen. West's F.S.A. RCrP Rule 3.1 30(a)(4).

4. CRIMINAL LAW &= 1 160. 14
| 10 —
I TOXXIV Review
FTOXXIV(Q) Harmless and Reversible Frron
110k 11665 conduct of Trial in General
Lokl 6614 Absence of accused.
Fla.App. 1 Dist. 1996,

Defendant was n o t  prejudiced h oy trial court's
erroneous failure to cnsurc that defendant intelligently
and voluntarily waived his right to be present al bench
conferences during which peremptory challenges were
exercised; defendant understood that he had the right lo
participz.lte in choice of jurors, and defendant’s counsel
consistently consulted  with  defendant  regarding
exercise of peremptory challenges.  West's F.S.A.
RCrP Rule 3.1 80(a)(4).

5. CRIMINAL LAW &=55

| 10 -

ITOVI  Capacity to Commit and Responsibility for
Crime

110k52  Drunkenness

110k35 Existence of specific intent essential lo
offense.

See headnote tex! below |

5. IOMICIDE €28
203 ----
20311 Murder
203k28  Intoxication.
Fla.App. 1 Dist. 1990,
First-degree murder and t-obbery are specific intent
crimes, as to which V()lunl‘dry Intoxication miy be |
valid affirmative defense.

Copyright () West Publishing co. 1996 No claim to original U.8. Govl. works.
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6. CRIMINAL LAW €=772(6)
-
I OXX Irial
TOXX(G)  Instructions:  Necessity, Requisites,
and Sufficiency
10k772  Elements and Incidents of Offensc, and
Defenses in General
110k772(6) Defenses in general.
Fla.App. 1 Dist. 1996,

As i gencral rute, defendant is entitled to have jury
instructzd on rutes of law applicable to his theory of
defense it there is any cvidence In support such
mstructions,

7. CRIMINAL, | AW €28 14(8)
PIg —
I TOXX Trial
1OXX(G)  Instructions: Necessity, Requisites,
and  Sufficicticy
ITOLS 14 Application of Instructions to Casc
HOKET4E)  Matters of defense in general.
Fla.App. 1 Dist. 1996,
To eatitle defendant t o a n
affirmazive defense, itis not sufficient that there he

eviders {Dsupport such adefense; requested
instruction must also be consistentw it h defendant’s

theory, t defense.

8. CRIMINAL [LAW &=814( 10)
I 10 -
1 OXX ‘Ttid
HOXX(G)
and Sufficiency
1TOKR14 Application pf Instructions to Casc
HOKE14(10) Insanity or intoxication,
Fla.App. 1 Dist. 1996.

Instructions: Necessity, Requisites,

Defendant was n ot entitled 1o an instruction on

defense of voluntary intoxication, where defendant’s

testimony was that another person had been

responsible for charged crimes,

Nancy A ) Danicls, Public Defender; P Douglag

Brinkmeyer, Assistant Public Defender, Tallahassee,
for Appellant,

Rober © A. Butterworth, Attorney General; Jean-
Jacques  Darius, Assistant  Attorney  (General,
Tallahassee, for Appellee.

*997 WEBSTER, Judge.
I'n this direct criminal gppeal, appellant argues that

the (ral court committed {wo errors, either of which
entitles him to 4 new trial: (1) failing to ensure that

appellant’s ahsence from bench conferences a t which

mstruction on an

Page 2

Jury challenges w e r e exercised was the result of an
intclligent and voluntary choice; and (2) denying
appellant’s requested ju t -y instruct jon on voluntary
intoxication as a defense to first-degree murder and

robbery. Appcllant also asserts that the trial court
failed to grant credit on his sentences for time gpent in

jatl prior to sentencing. Wt: affirm.

Farticipation in Jury Selection

Appellant was charged by indictment w it h first-

degree murder and robbery. Jury sclection commenced

on January 23,1995, cighteen days after releasc of the
opinion m C()I'l(’l\' v, State, 653 50.2d 1009 (Fla), cert.

denied, - US. ——, 11 6 5.CL.3 [5,1331 . Ed 2d 2 1x

¢ 1995).In Coney, the supreme court purported t - o
"clarify" the intent behind Tlorida Rule of Criminal
Procedure 3. 18()a)(4), which slates that, "|i |n all
prosccutions for ¢rime| ,] the defendant shall be present
at the beginning of the (rial during the examination,
challenging, impanelling, and swearing of the jury”:
and its previous decision on the same subject in
I'rancis v. State. 413 S0.2d 1 175 (Fla. 1982). It held:

The defendant has a right to be physically present at
the immediate sife where pretrial juror challenges are
exercised.... Where this is impractical, such as where
a hench conference is required, the defendant can
walve this right andcxercise constructive presence
through counsel.  1t1 such a case, the court must
certifty t hr o u g h properinquiry that the waiver i s
knowing, intelligent, and voluntary. Alternatively,
the defendant can ratify strikes made outside his
presence by acquicscing in the strikes after they are
made.... Again, the court must certify the defendant’s
approval of the strikes through proper inquiry.

653 S0.2d at 101 3 (citations omitted). The court
held, Turther, that a violation of rule 3 . 1 80(a)(4), as
interpreted, i s subject! o aharmless error analysis. /d.
Without  elucidation, the court pronounced thati t s
t-ding was “prospective only." Id.

Although appcllant, a native of Honduras, spoke and
understood some Iinglish, at his request, an interpretel
was appointed to translate during the trial. The record
reflects that counsel and the trial court were aware of
the rcccnlly released (oney opinion, and that [hey
attempled to comply with what they understood it:,
holding to rcquirc. When it ¢came time to discuss
challenges to the prospective jurors, the trial court,
counscl, appellant and the interpreter all adjourned to
chambers, at w h i ¢ h poinr the transcript reflects the
lollowing:

Copyright {¢) West Publishing Co. 1996 No claim o original U.S. Govt. works.
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THE COURT: All right.

[DEFENSE COUNSEL]: (To the Interpreter) You

tcll him this is :1 hearing, and he has a right to be here

any time. Hc can waive it, though, like during the
trial when the lawyers go up to the bench to see the
judge. We may be discussing an objection or some
legal point. He ¢ a n waive his coming up to the
bench. or he ¢an come up there and have you conic

up and say what is going on.

TIIE DEFENDANT: (In English) Okay.
[DEFENSLEE COUNSEL]: Well--

TIIE INTERPRETER: It is okay.
DEFENSE COUNSEL]: 15 he waiving it?
THE DEFENDANT: (In English) Yes.
[DEFSNSE COUNSEL]: Good idea. Okay.

Afte thi ee prospective jurors had been stricken for
cause. the trial court asked counsel whether they
wished 1o address peremptory chatlenges in chambers,
or in the courtroom. With appellant sull present in
chambcrs, defense counsel responded:

If' I ¢can have a moment, Judge, 1 may be able lo kind
of--1 had told the defendant to look them gver and tell
me, too, and he had a couple. | will see if wc can--1
can do sonic of our peremptorics now, provided we
have 4n additional opportunity when | see who is in
the box.

Defense counsel then struck three jurors, after which
he said that he "would like for ¥998  the defendant to
have ar opportunity when we put them back in the box
to just take 4 quick look at them.”

After cveryone, including appellant, had returned itl
the courtroom, the trial court dismisscd the stricken
jurors. replacing them with new prospective Jurors.
At’tcr tae new jurors had been gquestioned, the trial
courl asked counsel if they needed "a moment."
Detensce counsel responded in the affirmative. 1t is
apparent that defense counsel then  conferred  with
appellant  regarding the prospective j u r y  panel.
Defense counsel then asked iff counsel could approach
the bench, saying that "we did waive that other matter,
for thz record,” an obvious reference to the fact that
appellant had waived his right lo be present al bench
conferences.  Although the transeript reflects that g
bench  conference followed, it was nol recorded.

Page 3

Clearly, however, the subject was peremptory
challenges, a5 seven additional prospective jurors were
excused. Additional jurors were called and questioned.
The trial court again asked | f counsel needed "a
minute,” and defense counsel again responded in the
affirmative. Again, it is apparent that defense counsel
conferred with appellant.  Another unreported bench
conference took place, after which delense counsel
said, "Judge, | want the record to reflect that the
defendant has waived his presence at these bench
conferences.” Seven additional jurors were then
excused. These jurors were replaced and, after the
replacements had been questioned, another unreported
bench conference took place. Four more jurors were
excused, alter which both parties accepled the panel.
The record reflects that defense counsel exercised all
ten of his peremptory challcngcs.

At the conclusion of the presentation of evidence, the
trial court, counscl, appellant and the interpreter
adjourned t o chambers for the charge conference.
Before taking up the matter of jury instructions, the
following took place:

THE COURT: Well, let me put a couple of things on
the record first.

Mr. Mejia, arc you satisfied with the translator's
services . 7

|THE DEFENDANTY: Yes.

TIIE DEFENDANT]: (Through the interpreter)
Yes.

THE COURT: Mi-. Adams [defense counsel], we
have had g number of hench conferences, T think,
carlier on. You waived the defendant's presence, but
we have also had sonic thal were not on the record |
think wc ought to reflect on the record that nothing
took place during thosc conferences where we did not
have the reporter present that would in any way alfect
the outcome of this trial or would affect an appcalable
188U,

[DEFENSE COUNSEL]:  That's correct, Your
Honor. And | did discuss that through the intcrpretct
with [the dcfendant], and he waived his presence. It
is 1 much more orderly fashion, and we all know that
is in light the[siclrelatively new case.

On appeal, appellant argues that Coney applics, and
that he is entitlcd to g new trial because the trial court
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failed cither t o certifyatter a proper inquiry, that
appellant's waiver of his right to he present at bench

conferences during which peremptory challenges were
exercised by his counsel was inteligent and voluntary;
or to requirc appellant to ratify the strikes after they
had been made, and to - certify, after proper inquiry, that

such ratification was intelligent and voluntary.
Accord np to appellant, his absence from the bench
conferences "thwarted the fundamental fairness of the
proceedings” and "was, in my event, g clear violation
ol [rfule 3. 180(a)4)."  Moreover, appel lant argues
that the trial court's ¢rror cannol be considered
harmless because 1Uis impossible "o assess the extent
of prej adice sustained by appellant’s absence” and,

theretor 2. one cannot conclude "beyond 3 reasonable

doubt tnat this error did not affect the fairness of the

trial.”

The ¢ tatc responds, first, that any ¢rror wis not
preserved by contemporaneous objection. Next, the
state . gues that Coney i s
suprer :court expressly stated that the holding was t o
be "prespective only ™ (653 So.2d at 1013), and the
decisior d:d not become final until April 27, 1995, four
days atter appellant’s trial had ~ *999 begun.
Accord ng to the stale, under pre-Coney case law, it
was sul ficient it g defendant was physically present in
the courtroom during juty sclection--actual presence at
bench ¢ onferences was not quit-cd. Finally, the state
argues  har, even if Coney is applicable, reversal is not
appropriate because 1t is apparent from the record that
appellant's “absence at [sic] the bench c¢onfercnees did
not prejudice him” and, therefore, any technical error
onthe part of the trial cout was clearly harmless.

inapplicable because the

Regarding the state's preservation argument, we note
that the initial version of the Coney opinion includes
the fvl ow ing sentence. which was deleted, without
explanation, after both aides had filed motions for
rehearing: “Obviously, no contemporancous objection
by the defendant is required to preserve this issue fo
t-cvicw, since the defendant cannot he imputed with g
lawyer's knowledge of the rules of criminal procedure.”
Coney v. State, 2 0 Fla. L Weekly S 16, 17 (Fla.
Jan.5,1495).,  The state argues that this deletion
"indicares that appellant must prescrve the issue.” We
are unw ilfing 10 read so much into such a revision. Bui
see Gibson v. State, 661 So.2d 288,29 | (Fla, 1995)
{(denying claim that defendant's right to hc present at
bench ¢ onferences at which challenges for cause were
made by his counsel had been violated and noting, in
apparent dicta, that "no objection 1 o the court’ s
procedure was ever made”).

[ 1] According to the supreme court, "[t|he exercise of

Page 4

peremptory challenges has been held to he essential {o

the faimess of 3 trial hy jury and has been described as

one of the most important rights secured to 3

defendant." Francis v, Stare, 4 13 S0.2d 1 175, 1 178-79

(Fla. 1982) (citing Pointer V. United States, 15 1 U.S.

396, 14 S.Ct. 410, 38 L.Ed. 208 (1 894), and Lewis v,

United States, 146 U.S. 3'70, 13 S.Ct 136, 36 L.Ed.

1011 (0 892)). Clearly, it is because this is considered

such g eritical stage of the proccedings that the court

has undcrtaken {o ensure that a defendant’s right to

meaningful participation in the decision of h o w

percmptory challenges are to be used is assiduously
protected. 1 a contemporaneous objection were

required In preserve for appeal the issue of deprivation

of that right, it scems to us that, as a practical matter,

the right would he rendered meaningless. Accordingly,

o ensure the viability of the rule laid down (o1
"clarificd") hy the supreme court in Coney, we

conclude that ii violation of that rule constitutes
fundamental error, which may hc raised for the first
time on appeal, notwithstanding the lack of a

contemporancous objection. See State v. Johnson, 6 16
So.2d I, 3 (Fla.1993) (for an crror (o be so
fundamental that it can be raised for the first time on
appeal, the ctor must be basic to the judicial decision

under review and cquivalent to a denial of duc
process"); Salcedo v, State, 497 So.2d 1294, 1295

(Fla. 1 st DCA [986) (allegation that defendant was

absent from courtroom during exercise ol peremptory

challenges "alleged fundamental error which no
objection was necessary lo preserve”), review denied,
506 50.2d 1043 (Fla. 1987).

‘The supreme court's failure o clucidate as o its intent
when it [)(‘o[]()u11ccd that the holding in Coney was to
he “prospective only” (653 So.2d at 1013) has
engendered considerable confusion, in both trial and
appellate courts, regarding the applicability of the
holding to "pipeline,” and other, cases. E.g., Lett 1
State, 668 S0.2d 1094 (Fla. | st DCA | 996) (certifying
question of great public importance on motion for
rchearing).  However, hecause we  conclude that
appellant is not entitled to ii new trial even if Coney
applies, we find it unnecessary to undertake the task of
prognostication in an cffort to divine the court’s intent
regarding those cascs to which Coney will apply.
Insteadd, we assume, for purposes of this opinion, that
Coney docs upply.

[2] Section 024.33, Florida Statutes ( 1995), mandates
that "[n]o [criminal] judgment shal he reversed unless
the appellate courl is of the opinion, afteran
examination of all the appeal papers, that error was
committed that injuriously affected the substantial
rights of the appellant. [t shall not be presumed thal
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crror injuriously affected the substantial rights of the
appellant.” Referring to this statute, the supreme court
has said that, "[u]nder both the statutory law and casc
law of this state, a [criminal] judgment shall not be

reversal unless the appellate *1000 courli s of the

opinion that the error injuriously affected t h e
substantial rights of the appellant.” Small v, State, 630
S0.2d 1087, 1089 (Fla. 1994).  According to the
supreme court, in applying this harmless crror test, "the
burden 15| on the slate, as the beneficiary of the crror,
W pron 2 beyond a reasonable doubt that the error
complained of did nol contribute 1o the verdict or,
alternatively stated, that there is no reasonable
possibility that the error contributed to the conviction.”
Stare v DiGuilio, 491 80.2d 1 129, 1
The fact that an crror may be dassfied a$ fundamental,
so that it may he raised fpr the first time on appeal,
does net necessarily preclude application of 3 harmless
error analysis.  State v, Clark, 6 14 So0.2d 453
(Fla.1992).  In fact, the suprcme court expressly
applied a harmless crror analysis in Coney. 653 So.2d
atl 013

[3] Although it is apparent that, at trial, all partics
concerned were attempting to comply  with what they
understood t h e recently released Coney decision t o
require it is equally apparent that the tia court failed
fully 1¢ comply with the rule laid down. A waiver of
appellant's right to be present at bench conferences

during which peremptory challenges were exercised
was obmained. However, the trial court failed ecither to
ensure, “through proper inquiry,” that appellant's
waiver was inlelligent and voluntary; or to obtain an
intelligent and voluntary ratification of the jury chosen.
ld. Thisw a s crror. Accordingly, Wwe must next
determi ne whether there is any reasonable possibility
that thi 5 error had an adverse i mpact on appellant’s

right to a fair trial.

[4] 1t scems relatively clear that the procedural rule
set oulin Coney i s intended o ensure that 4 defendant's
right 10 meaningful participation in decisions regarding
the exercise of challenges, particularly peremptory
challenges, is zealously protected. Assuming such an
underly ing purpose, our review of the record satisfies
us, to the exclusion of all rcasonable doubt, that
appellant suffered no prejudice to his right 1o a lair
triad as the result of the trial court's techmcal failure to
comply with al of Coney's requirements, It is apparent
from tt ¢ trial transeript that appellant understood that
he had the right to participate in the choice of jurors. it
is equally apparent that appellant's counsel consistently
consufted with appellant regarding the exercise of
peremrplory challenges.  Accordingly, thete can be no
question but that, although tic was not "physically

138 (Fla. [986).
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present al the immediate site where pretrial juror
challenges  were] exercised” (i¢f.)--i.e., at the bench--
appellant did participate i n 4 meaningful way in the
decisions regarding t h e exgrcise o f peremptory
challenges. Thus, it would seem thal the important
right which the Coney decision was intended to protect
wis nol impaired in any way.

Appellant offers nothing to suggest that he was, in
tact, prejudiced as a result of the technical error
commitled hy the trial court. Instead, he relies on
Francis v, State, 4 13 S0.2d 1 175 (Fla. 1982), for the
proposition that, becausc it is possible that he might
have been prejudiced as a result of the error, we should
not conchide that the error was harmless. However, we
beticvc that Francis is factually distinguishable. In
Francis, the defendant was pemnnitted to leave the
courtroom to go to the bathroom. while he was gone,
his counsel waived his presence without consulting
himn, and jury selection commenced. The defendant
returned f¢ the courlroom before the sclection process
had been completed. However, the court and counsel
then decided to conduct the remainder of thc process in
chambers, because it was too crowded around the
bench. When everyonce clse adjourned to chambers,
the defepdant was lelt siting in the courtroom. The
defendant was never asked whether he waived his
presence, of lo raify the jury sclected. On appeal, the
supreme court concluded that it was unable lo say that
the error was harmless because it was "unable lo assess
the cxtent o prejudice, if any, Francis sustained hy not
being present to consult with his counsel during the
time his peremplory chattcnges WeEre exercised.” Id. at
1179.  Here, in contrast, It is apparent that appellant
was n ot prejudiced, because tic did consult with
counsel prior to the exercise of his peremptory
challenges. Accordingly, we hold that the trial court's
failure to ensure that appellant's waiver of his right o
be present al the bench conferences during #1001
which peremptory challenges were exercised was
intclligent and voluntary, or lo obtain an intelligent and
voluntary ratification Ol the jury chosen, was harmless.
See Turner v, State, 530 S0.2d 4 5, 4 9 (Fla.1987)
(opinion after remand) (holding that defendant did not
waive right to be present during exercise of jurol
challenges, or constructively ralify counsel's actions;
but that, notwithstanding absence when challenges
were actually exercised, error w a s harmless because
defendant "had a n opporlunily t o participate i n
choosing which jurors would be stricken™).

Voluntary Intoxication

Appellant next complains about the trial courls
refusal 1o give a requested voluntary intoxication
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instruction t o the jury. He argues that both of the
charges against him were gpecific intent crimes. and
that there wag cvidence that he was intoxicated at
relevant times, Therefore, he asserts that the trial court
was obliged to give i voluntary intoxication instruction
upon request, and that the refusal to do so entitles him
to 3 new trial. we disagrcc_

[5] 16]17] 1t is true, as appellant argues, that both
first-degree murder and rohhery are specific intent
crimes, 48 to which voluntary Intoxicalion may hc i
valid affirmative dcfensc. Gardner v. State, 480 So.2d
91 (Fla 1985). 1t is also true that there was cvidencc
that appellant was intoxicated ar relevant times. As 2
general rule, a "[dlefendantis entitled to have the jury
instructed on the rules of law applicable to his theory
of dectense if there is any evidence to support such
instruct ons." Hooper vy, State, 476 S0.2d 1253, 1256
(Fla 1985). cert, denied, 475 U.S. 1098, 106 S.Ct.
1501, =9 L.ILd.2d 901 (1986). Howcvcr, a4 the
suprer 16 court made clear in Hooper, to entitle a
defendant 10 an instruction on an affirmative defense, it
is not § ticient that there be cvidence to support such
1 deferse--the requested instruction must also he
consiste Nt with the defendant's theory of defense.

In [ sper, the defendant argued that the trial court
had ¢y mmitted reversible error when it denied his
requested instruction on voluntary intoxication in a
first: degree murder case, The defendant had taken the
stand dltrial and denied that he had committed the
offensas with which tie was charged. Instead, tie had
testifiec that the offenses had heen committed hy an
unknow n intruder, whom he described in some detail.
According to the supreme court, the defendant's "entire
defense rested on his  claim that someone else had
committed the| | murders.” Jd at 1255.  Because
"intoxic ation was not defendant's theory of delense,”
the court attirmed the refusal to give the requested
voluntary intoxication instruction. [d. at 1256.  See
also Broaxson v, State, 505 S0.2d 1361, 1363 (Fla. 1st
DCA) (affirming refusal to give voluntary intoxication
instruct on, in part, because delense of intoxication was
"lotally inconststent with the dcfensc presented al
trial™). review denied, 5 1 & So0.2d 1273 (Fla, 1987).
One o mpelling teason for refusing t o require a n
instruct on on a defense which is inconsistent with that
asserlec 31 trial is to discourage (or, at least, not to
reward) perjury. See Wilson y. State, 577 S0.2d 1300
(Fla. 199 1) (affirming retusal to give instruction on
entrapn enl when defendant testified, denying having
commited acts constituting crime charged).

[8] Here, as m Hooper, appellant look the stand  and
denied ander oath that he had committed the offenses
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with which tic was charged. Instead, he testified that
mother person, whom he identified hy name, had been
responsible for the crimes.  Accordingly, here, as i n
Hooper, w ¢ conclude that, because appellant elected (o
rcly on @1 dcfensc built around the assertion that
someone clse had committed the crimes, which defensce
was inconsistent with a voluntary intoxication defense,
it was not crror to refuse to givc an instruction on
voluntary ntoxication.

Jail-Time Credit

Finally, appellant asserts that, although, at sentencing,
the trial court orally credited 4 12 days spent in jail
against h i s sentence, the written judgment does not
reflect any credit. The state concedes error on this
point. Frankly, we are puzzled by the partics' positions
regarding the 4 12 days of jail credit because, although
there are |w( written judgments in the l‘m‘:()r(l, h()rh
reflect that *1002 appellant is to reccive such credit.
Accordingly, we aflirm on this point, as well.

AFFIRMED.
MICKLE, J., concurs.

LAWRENCE, |, concurs in part ad dissents in part
with written opinion.

LAWRENCE, Judge, concurring in part and
dissenting in part.

I fully concur in affirming the judgment a n o d
sentences in this case. Howcvcer, | must l'cspcctfully
dissent from the language ol the majority opmion
which holds that a4 violation of lilorida Rule of
Criminal Procedure 3.1 80(a)(4)
fundamental ¢rror, thus permitting the issue to be
raised for the lirst tume on appeal without a proper
objection in the frial court.

constitutes

I agree that Coney v State, 0653 So0.2d 1009
(I'la. 1993), cert. denied, — U.S. —— 1 16 S.CL. 3 1S,
133 L.Ed.2d 21X (1995), did not specilically address
this issue. Nevertheless, nine months after rendition of
its opinion in Coney, the supreme courl decided
Gibson v, State, 661 S0.2d 288 (Fla. 1995), a n d in
addressing a Coney issue said:

Based on this brief exchange, Gibson claims ¢rTor in
Iwo respects. First, tic argues that the trial ¢ourt
violated his right to be present with counsel during
the challenging of jurors by conducting the challenges
m & beneh conference.  Second, he argues that the
trial court violated s right {p the assistance of
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counsel hy denying defense counsel's request 10
consult with Gibson before exercising peremptory
challenoes.

In Steinhorstv. State, 4 12 S0.2d 332 (Fla. 1982), we
said that, "in order for an argument to he cognizable
on appeal, it must be the gpecific contention asserted
as legal ground for the objection, exception, ot
motior. below.” In this ¢ase, we find that Gibson’s
lawyer did nol raise the 1ssue that is now being
asserted on appeal. Il counsel wanted lo consult with
his clicnt gver which jurors to exclude and to admit,
he did not convey this to the frial court. On the
record he asked for an alternoon recess for the
general purpose of meeting w i t b his client. Further
there ii no indication in this record that (iihson wius
prevented or limited il any way from consulting with
h i s counsel concerning the exercise of jurot
challenges. On this record, no ohjection to the court's
procecure was ever made, In short, Gibson has
demcr strated neither error nor prejudice on the
record before this Court.  Cf. Coney v. State, 633
So.2d 1009, 1013 (lia. 1995) (holding trial court’s
error | conducting pretrial conference where juror

’

challerges were exercised i n absence ol delendant

was I rimless beyond reasonable doubt).
Gibsoni v, State, 661 50.2d at 290-91

I carnol reconcile this language with the majority
view of fundamental ¢rror i n the mnstant ¢ase. W e

cannot tell whether the date o £ the trial i n Gibson

oceurreq before or after the decision in Coney. (FNI )
Hither way. there was 10 logical reason for the supreme
court, [1its (ibson decision rendered ninc months
after its opmion in Coney, lo dwell on the failure of
(Gibson (0 preserve the issue, unless the court jntended
that preservation constitule a requirement for review.

The majority also cites Francis v. State, 4 13 S0.21
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1175 (Fla. 1982), in support of its position. However,
t h e circumstances i n Francis were muchtilorc
egregious than those in the instant case. There. the
defendant was excused for the purpose of going (o the
rest room. Jury selection continued during his absence;

then the prosecutor, delense counsel, and judge retired
lo the jury room for the purposc of exercising
peremptory  challenges, They returned to the
courtroom and a jury was sworn without consultation
between the defendant and his counsel.  Francis
testified on his motion for new trial that he had been

told hy his counsel that he would nol be permitted (o

20 into the jury room for the purpose of selecting, the

jury. In contrast, the trial judge in the instant case
#1003, was aware of the decision in Coney, but simply
failed 1o follow it {lawlessly.

I find it difficult to conclude that y routine trial
practice followed in the vasl majority of cases in the
State of Florida for a period of almost 15 years (I'N2)
was s o fundamentafly flawed that it amounted 1 o 2
denial pf due process. To do so is (o likewise conglude
that those same cases spanning a 15-year period
resulted in g denial of due process. (FN3) Thus, I
would hold that violation of Florida Rule of Criminal
Procedure 3. 1 %0(a){(4)is n ot tfundamental error, and
therelore may not be raised for the first time on appeal.
IIN1. The gpimon m Gibson does not reflect the date

of the trial in that case, although the capital offense

was committed on Scptember 30, 199 |, Therefore, it
is more likely that the (rial in Gibson predated the
decision inConey.

FN2. The Florida Rules of Criminal Procedure were
amended in 1980 to provide th at peremptory
challenges be made outside the hearing of the jury
panel.

I'N3. The holding in Coney was prospective only.
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