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STATEMENT OF FACTS

The State submts the following additions to Devoney's
Statenent of the Case and Facts:

Pet er Devoney was found guilty of DU mansl aughter and DU
causing serious bodily injury after he lost control of his corvette
and crossed the nmedian of 1-4, hitting the victinms' car. (R. 136-
38).

The results of Devoney's blood test showed that his bl ood
al cohol content at the time of the test was .11, (T. 301). The
State's expert testified that Devoney's blood alcohol content at
the time of the accident would have been even higher -- 12 or .13.
(T. 307-08). The expert testified that she could not address the
defendant's al cohol consunption hypothetical wthout being given
nore information, (T. 323-24).

The State also presented the testinmony of several w tnesses
who stated that when they saw Devoney at the accident scene he
showed signs of intoxication, such as glassy or blood shot eyes and
the odor of alcohol on his breath. (T. 37, 80-81, 134, 155, 188,
216-17). The State's expert noted that at a .11 bl ood al cohol
| evel the defendant would have appeared to be essentially normal,
but his fine nmotor skills (i.e., the skills used in driving) would

be i npaired. (T. 312-14).



Wtnesses testified that the corvette was going very fast when
it lost control -- their estimates of the car's speed ranged from
80 to 100 nph. (T. 53-57, 73-76). The accident reconstruction
expert estimated that the car was traveling 85 nmph when it began to
sl i de. (T. 421-22).

Devoney told the police that his car lost control either
because he was cut off by another car or because one of his tires
bl ew out. (T. 177). Law enforcenment found no evidence supporting
either of these scenarios.

Wtnesses saw no cars near Devoney when he |ost control, and
there was no paint transfer on the corvette, as would be expected
if the car had been struck. (T. 57, 78, 106, 245, 362-63).
Neither the traffic homcide investigator nor the reconstruction

expert found any evidence that a tire had blown out on Devoney's

car prior to the accident. (T. 364, 373-74, 425-26).

During the presentation of the defense case, Devoney called a

friend, Kim Swetich, to testify on his behalf. M. Swetich stated

that he was with Devoney the afternoon prior to the accident.

According to Swetich, Devoney drove very conservatively, never even

going over the speed |limt, and Devoney "has always been a real

calm controlled person.” (T. 462).




On cross-exam nation, the prosecutor attenpted to explore the
basis for Swetich's opinion, He asked Swetich if he was aware that
Devoney had a speeding ticket in 1992 for going 20 miles an hour
over the posted speed. (T. 469). Devoney objected to this
question, and it was never answered.

The trial court denied Devoney's notion for a mstrial, but it
gave a strong curative instruction -- telling the jury that the
question and "whatever answer might be made" were totally
irrelevant to the case and should not be considered by them in any
way. The court further told the jury to "disregard it totally" and
not to consider it in its deliberations. (T. 470-71).

Devoney alleged juror msconduct for the first tine at the
hearing on his notion for a new trial. Devoney's counsel was made
aware of the alleged msconduct when the jury foreperson, John
Isley, contacted one of Devoney's friends after the trial. I'sl ey
felt bad about his guilty vote and wanted to correct his mstake if
he coul d. (T. 854-56).

During the juror interviews, five of the six jurors testified
that they did not recall any discussion of Devoney's prior speeding
ti cket whatsoever during their deliberations. (T. 826-27, 829-31

846, 848, 850-51). In fact, two of these jurors did not even




recall this evidence being nentioned at trial. (T. 825-26, 848-
49) .

Only John Isley renenbered any conversation regardi ng
Devoney's driving record. According to Isley, the jurors were
di scussing the blood test result when one of them brought up the
driving record. The jurors then specul ated on other possible
problems in Devoney's record, including the possibility of a prior
DU, and concluded that they couldn't turn Devoney |oose, as he
could kill someone else. (T. 799, 805-06, 853-54, 859-60).

The trial court granted Devoney's notion for a new trial,
finding that the jury had inproperly disregarded his curative
instruction and considered Devoney's driving record in reaching its
verdict. (R. 211-12). On appeal by the State, the district court
reversed, finding that there was no overt act of juror m sconduct

in this case. gS_ate v. Devoney, 675 So. 2d 155 (rla. 5th DCA

1996) . On rehearing, the court certified the following as a

question of great public inportance:

DOES ONE OR MORE JURORS' DI SCUSSI ON, DURI NG
THE COURSE OF JURY DELIBERATIONS, OF A MATTER
ADDUCED DURING THE COURSE OF TRIAL BUT WH CH
THEY WERE | NSTRUCTED TO DI SREGARD CONSTI TUTE
AN OVERT ACT OF M SCONDUCT THAT WARRANTS A NEW
TRI AL?

Id. at 161.




SUMMARY OF ARGUMENT

The district court properly overturned the order granting a
new trial in this case, and the certified question should be
answered in the negative.

The jurors in the present case were not exposed to any outside
information, nor did they exhibit any disqualifying bias. Rat her,
they were exposed to an inperfect trial, as nost jurors are, and
they apparently disobeyed the trial court's instruction to
disregard the inproper information before them The jurors' use of
this information is clearly a matter which inheres in the verdict,
and Devoney failed to denonstrate any valid basis for juror
i ntervi ews.

Di sobeying a court's instruction by discussing a matter they
were told to disregard does not constitute an overt act of juror
m sconduct warranting a new trial. A holding to the contrary would
al low post-verdict inquiry in virtually every trial, for a
di ssatisfied litigant could alnost always find some sort of trial
error to be investigated. Such a result would clearly be contrary

to the strong public policy against invading the sanctity of jury

del i berati ons.



ARGUVENT
DI SOBEYING A COURT'S | NSTRUCTI ON BY
DI SCUSSING A MATTER THEY WERE TOLD
TO DI SREGARD DCES NOT CONSTI TUTE AN

OVERT ACT OF JUROR M SCONDUCT
WARRANTI NG A NEW TRI AL.

Protecting the sanctity of jury deliberations has been
uni versally recognized as essential to the effective functioning of
the jury system As the United States Supreme Court has noted, if
jury verdicts were held open to public scrutiny jurors would be
endlessly harassed by dissatisfied litigants, eviscerating the
finality of wverdicts and ultimately destroying the frankness and

freedom of discussion so essential to jury deliberations. Tanner

v. United States, 483 US 107, 119-21, 107 S.Ct. 2739, 97 L.Ed. 2d
90 (1987).

This Court, too, has specifically recognized the "strong
public policy against going behind a verdict to determne if juror
m sconduct has occurred." Powell v __ Allstate Ing—Ge— 652 So. 2d
354, 356 (Fla. 1995). In fact, the Evidence Code provides that a
juror is not even conpetent to testify about any matter which

i nheres in the verdict. § 90.607(2) (b), Fla. Stat. (1993).

Recogni zing the necessity of guarding jury deliberations from

post - verdi ct probing, this Court has strictly limted the




situations wherein interviews of jurors are all owed. Such an
inquiry is permssible only if the party noving for interviews has
made sworn factual allegations which, if true, denonstrate overt
prejudicial acts warranting a new trial. Baptist Hosp Inc v
Maler, 579 So. 2d 97, 99-100 (Fla. 1991).*

Matters which inhere in the verdict itself nmay not be explored
through juror interviews. For exanple, in Maler this Court held
that allegations the jurors reached their verdict based on
specul ation that the defendant hospital had insurance did not
provide adequate justification for juror interviews. 1d.
Simlarly, allegations that jurors msunderstood or failed to
follow the trial court's instructions are |ikew se not proper
subjects of inquiry, for such matters inhere in the verdict. See,

e.g., Johnson, 593 so. 2d 206, 210 (Fla.), cert. denied,

113 s.ct. 119 (1992); Songer-v State 463 So. 24 229, 231 (Fla.),
cert. denied, 472 U.S. 1012 (1985); Sins v. State, 444 So. 24 922,
925 (Fla. 1983), cert, denjed, 467 U.S. 1246 (1984); MAllister

Hotel, Inc. v. Porte, 123 So. 24 339, 344 (Fla. 1959).

' Exanpl es of such overt acts include a juror being approached
by a party or attorney, or conversations of wtnesses as to the
facts of the case outside the courtroomand in the presence of
jurors, or a specific agreement to abandon deliberations and
determne the verdict by lot. Dep’'t v, State Road ' 69 So. 2d
771, 774 (Fla. 1954).




This case does not involve the type of overt act of m sconduct
which forns a basis for relief, and therefore jury interviews were
clearly inproper. The jurors in this case did not engage in
actions which brought their fairness into question, such as in
cases where they tell racial jokes or discuss their fear of the
defendant. gSee Wilding v, State, 674 So. 2d 114, 118 (Fla. 1996);
Powell, 652 So. 2d at 357. Neither were the jurors in this case
exposed to outside information, such as in cases where the jury has

access to nmmgazines or dictionaries during deliberations. See Keen

v. State, 639 So. 24 597, 599 (Fla. 1994); State v Hamilton, 574

so. 2d 124, 126-28 (Fla. 1991).
Rather, the jurors in this case were sinply exposed to a
trial, albeit an arguably inperfect one. During this trial, the

jury heard an allegedly inappropriate question by the prosecutor



which conveyed inproper information to them.? The court
instructed the jury to disregard this information, but sonme of the
jurors apparently disobeyed this instruction, discussing the ticket
briefly and then engaging in speculation as to the hidden message
behind the prosecutor's reference to the ticket and the possibility
that Devoney would be let |loose to "kill again.”

The juror's disobedience of the court's curative instruction,
and their inproper use of the infornmation they gained, is clearly
a matter which inheres in the verdict. The inproper reference to
Devoney's speeding ticket was a trial error, and the jury's
reaction to such error is not a proper basis for inguiry.

This is certainly not the first case where jurors were exposed
to inproper information during a trial. Wile in an ideal world

such inperfection in a trial would be a rarity, realistically this

The State submits that the question was not even inproper, as

the defense had opened the door to this subject. On direct
exam nation, M. Swetich testified that Devoney drove very
conservatively after their golf gane, never even going over the
speed linmt, and that Devoney "has always been a real calm
controlled person.” (T. 462) . In light of this testinony, the
State was entitled to cross-examne the wtness as to the basis for
his opinion, including asking the witness if he was aware that

Devoney was anything but a calm controlled driver on the occasion
of the speeding ticket. (7. 469). Cf. Fletcher v. State, 619 So.
2d 333, 334 (Fla. 1st DCA), rev. denied, 629 So. 2d 132 (Fla.
1993); Hernandez v. State, 569 So. 2d 857, 859 (Fla. 2d DCA 1990).

Accordingly, the State submts that there was no inproper
information for the jury to have considered, and this case can be
resolved on this basis, wthout even answering the certified
question.



type of error occurs in virtually every case, civil or crimnal.
| mpr oper questions are asked or inproper remarks are made,
objections are raised, and the trial court deals with the problem
-- by instructing the jury or, in severe cases, declaring a
mstrial. The trial court's resolution of the situation is then
subject to review by the appellate court.

Evaluating the effect of trial error on the verdict has always
been deenmed an appropriate function of the courts, and such a
function has always been executed without the necessity of input
fromthe jurors. gee Hill v, State, 616 So. 2d 1160, 1162 (Fla.
5th DCA) (disapproving trial court's use of "special verdict" to

eval uate whether evidentiary error was harmess), rev. denied 624

so. 2d 266 (Fla. 1993).

This Court approved a trial court's refusal to allow juror
interviews in a situation nearly identical to the present case --
Sireci v, State, 587 So. 2d 450 (Fla. 1991), cert. denied, 503 U.S.
946 (1992). In gireci, the prosecutor violated a pretrial order
when, on cross-exam nation of a defense expert, he asked a question
whi ch revealed that the defendant had previously been sentenced to
death for his crinme. JId. at 452.

On appeal, this Court rejected the defendant's claim that the

trial court had erred in refusing to poll the jurors concerning

10




their use of this information, noting that such inquiry would be
i nproper under the Evidence Code. Id. at 453. The effect of the
i nproper remark was evaluated by this Court as a matter of |[aw,
Id. at 452-53. No input from the jurors was deenmed necessary to
resolve the matter.

The sanme result should apply here. The prosecutor's remark
was eval uated by the trial court when it happened; a curative
instruction was given, and the defendant's notion for a mstrial
was deni ed. On direct appeal of his judgment and sentence, the
defendant can challenge this ruling, and the district court wll
evaluate the issue as it does all trial errors. The jurors' input
on this matter is not necessary and should never have been
received.

This Court should reject Devoney's efforts to expand the |aw
to allow inquiry of jurors in situations such as this, where the
al | eged misconduct is the juror's failure to follow an instruction
to disregard an inproper comment at trial. Allowing inquiry in
this case would essentially expose every case to post-verdict
interviews, for virtually every trial has sone such error which
could be seized upon by the losing party.

As the Suprene Court noted in Tanner, “[tlhere is little doubt

that postverdict investigation into juror msconduct would in sone

11



I nstances lead to the invalidation of verdicts reached after
I rresponsi ble or inproper juror behavior. It is not at all clear,
however, that the jury system could survive such efforts to perfect
it.,” 483 U S at 120.

The certified question should be answered in the negative, as
the alleged "misconduct" in this case inheres in the verdict and
should not be the subject of juror interviews.

Finally, even if this Court finds that Devoney had a valid
claim of msconduct which warranted interviewing the jurors, the
trial court still erred in ultimately granting relief on this
basis.

Evaluating the only even arguably proper testimony,® it is
clear that the nention of Devoney's speeding ticket did not affect
the verdict. Five of the jurors did not even renmenber any
conversation regarding the ticket, and the one juror who did
remenber such conversation enphasized not the ticket, but blatant

specul ation asto other possible inproprieties in Devoney's driving

3John Isley's testinmony that he was influenced by the

di scussion of Devoney's driving record was clearly inproper. Even
if Isley could testify to discussions he had regarding the speeding
ticket, he was clearly inconpetent to testify asto how these
di scussions affected his decision-making process, or that of the
other jurors. See. e.a., Keen, 639 So. 2d at 599.

12




history and the clear worry that he would be let loose to "kill
again."

It is clear on this record that the ticket was a tangential
i ssue at best, and there is no reasonable possibility that its
brief discussion in the jury room affected the verdict, especially
considering the overwhelmng evidence of guilt. Hamlton, 574 So.
2d at 129. The trial court erred in granting a new trial on this

basis, even if the interviews thenselves were proper.

13



CONCLUSION
Based on the argunents and authorities presented herein,
Respondent respectfully requests this honorable Court answer the

certified question in the negative and approve the decision of the

district court.

Respectfully submtted,
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ATTORNEY CGENERAL
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