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STATEMENT OF THE CASE AND FACTS

Florida Conservation Association accepts the statement of the case by Appellants. Because
the appeal properly presents only issues of law, the factual references are not material to the issues.
SUMMARY OF THE ISSUES

In their Brief, Appellants have taken the position that there are essentially two problems with
Article X, Section 16 of the Florida Constitution which, they contend, that this Court should use as
a basisto invalidate and overturn this provision of the Florida Constitution. They contend first that
the Amendment, now part of the Florida Constitution should be declared invalid because the ballot
summary failed to meet the legal requirements set forth under Florida law (Chapter 101, Fla.
Statutes). As will be shown below, this argument fails. The second argument advanced is that Article
X, Section 16 of the Florida Constitution is violative of equal protection, due process and other
provisions and rights set forth under the Florida and Federal Constitutions. Likewise, this argument,
is not supported by applicable law. Additionally, although Appellants have properly characterized
this appeal a being purely on issues of law, their arguments are replete with factual contentions which

are unsupported by the record.




l. TS’ CHALLENGE TO THE BALLOT SUMMARY IS BOTH

UNTIMELY AND WITHOUT BASIS.

Article X, Section 16 of the Florida Constitution was adopted by the voters of the State of
Florida during the general electionsheld in November, 1994. Although its effective date was July 1,
1995, as of the time of its adoption in November 1994 it became part of the Florida Constitution and
thus the native law of the State of Florida. In this action, filed in June 1995, more than eight (8)
months after the adoption of Article X, Section 16 by the voters of the State of Florida, Appellants
seek to have this Court revisit the issue of sufficiency of the ballot summary through which the voters
of the State of Florida adopted Article X, Section 16." As is shown by substantial authority in the
State of Florida, the challenge is untimely.

In their arguments, Appellants have cited a number of legal authorities which speak to the
proposition that ballot summaries for proposed amendments and referendums can be challenged in
the courts of the State of Florida. Without exception, the authorities cited by Appellants relate to
proposed amendmentsto the Constitution of the State of Florida and deal with circumstances where
the proposed Constitutional Amendment and ballot summary relating thereto, were challenged and
dealt with prior to the general election and adoption by the voters of the State of Florida of such an
amendment. Accordingly, these authorities are not on point. This Court should not visit the ballot
summary and issues regarding its propriety.

Significantly, and conspicuous by its omission from the Initial Brief of Appellants, this is not

the first time this issue has been dealt with by this Court. In Sylvesterv. Tindall, 18 So. 2d 892 (Fla.

'The ballot summary was approved by the Florida Supreme Court in response to a request

by the Attorney General in June 1993--Advisory Opinion-Limited Marine Net Fishing, 620 So. 2d
997 (Fla. 1993).
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1944) the Court dealt with the issue of the adoption by the voters of the 1942 amendment which
added Avrticle 1V, Section 30 to the Florida Constitution. The omission of this case from Appellants’
Initial Brief is even more conspicuous when it is understood that the subject matter of Sylvester dealt
with the constitutional amendment creating the Florida Game and Fresh Water Fish Commission as
a constitutional entity, and further the propriety of the adoption of rules and regulations by such

Commission which bann mmercial fishing and net fishing in the fresh water

of Florida. In Sylvester, Justice Brown writing for the Court stated:

“While it is true that the procedure set forth in Section I of Article
XVII is mandatory and should be followed, (citations omitted), this

ent is duly proposed and is actuall i n mitt

havin n rai rior to the election asto the meth which th

amendment gets before them. the effect of a favorable vote by the

people 15 to cure defects i the form ofthe submission, It was because
of the recognition of this rule in the case of West v, State, 50 Fla. 154,
39 So. 412 (Fla. 1905), that Governor Gilchrist, (citations omitted),
obtained an injunction against the Secretary of State to prevent the
latters publication of an initiative and referendum proposal that was
then been published upon the ground that the legislature had not
proposed the amendment in accordance with the Constitutional
provision. This question is very ably discussed in opinion written for
this Court by Mr. Justice Davis in the case of State ex rel Landis V.
Thompson, 120Fla. 860, 163 So. 270.”

Sylvester at 895. (emphasis supplied)

The Court recognized that perhaps, in a hypothetically particularly egregious situation, that
there might be a basis to depart from such a rule. The Court continued, however,

“But in view of our own decisions, above cited, we are satisfied that
if there was any irregularity in the form of the ballot with reference to
the amendment now before us, it was not a serious one and was cured
by the adoption of the amendment by the people at the general
election in November, 1942.”




Sylvester at 896.

The case of Sylvester, and the authorities cited therein, are controlling in this instance. The
very issue raised by Sylvester was a contention that the form of the ballot was not sufficient to put
the electorate on notice as to just what they were voting upon. Sylvester at 895. That is the thrust
of the major points raised by Appellants in their Complaint and in this appeal. Interestingly, nearly
identical arguments were raised in Sylvester. While FCA certainly does not concede that the ballot
summary was insufficient or deficient in any way, assuming, arguendo that such deficiency or
insufficiency existed, it was cured when the voters of the State of Florida adopted it, without
challenge 2

Plaintiffs have offered no single authority within the State of Florida or without that speaks
to the proposition that this Court has authority and jurisdiction to visit the propriety of the
amendment process after such an amendment has taken place and become a part of the Florida
Constitution. On the other hand, as shown by Sylvester in the authorities cited therein, there is
substantial authority which speaks to and supports the proposition that this Court should not

undertake such an analysis as they have been invited to do by Appellants.

Appellants infer that the public notice of the Supreme Court’s advisory opinion
consideration was not sufficient to allow them to challenge the initiative summary. As pointed out
by their Memoranda filed with the Trial Court they could have challenged it by separate action
prior to the election but chose not do so.




1 ARTICLE X. SECTION 16 IS NOT VIOLATIVE OF ANY PROVISION OF THE
FLORIDA OR ERAL

The next argument advanced by Appellants is that Article X, Section 16 is violative of Florida
and Federal due process clauses because it is to violates protected property and liberty interests; is
arbitrary and oppressive; and deprives Plaintiffs of the economically viable use of their property.
Viewed under the body of law which has existed both in this country and under English common law
for centuries, Appellants are quite simply, wrong.

The state has a sovereign right, and a consequent sovereign duty, in regard to this matter of
game and fish conservation, Sylvester at 898.

“There is a real distinction and difference between the right of the
state in its lands and personal property and its right in fish in the public
waters of the state. In its proprietary property, it has absolute rights.
In fish and the public waters the state has a sovereign right primarily
and essentially of preservation, conservation, and regulation for the
people of the state, whose right is to take fish from the public waters
ject to the regulations im for the benefit of th
people of the state. People of the state may take fish from the public
waters unless forbiddenby law. They may not legally take proprietary
property of the State unless authorized to do so by due course of
law.”

Statev. Stoutamire, 131Fla. 698, 179 S0, 730, 733 (emphasis supplied). The Florida Supreme Court
has long recognized that the principles regarding the fish and water wildlife of the State of Florida
are coincidental and synonymous with those laws regulating wild animals on the dry land areas of the
State of Florida.

Under the common law of England the title to animals ferae naturae
or game is in the sovereign, for the use and benefit of the people; the
killing or taking and use of the game being subject to governmental
control and regulation for the general good. The power to control
and regulate the killing and use of game was vested in the colonial
governments of America and passed with the title to game in its




natural condition to the several states as they became sovereigns, for
the use and benefit of all people of the states, respectively, subject to
any provision of the Federal Constitution that may be applicable to
such control and regulation. The Constitution of the state does not
forbid the passage of special or local laws upon the subject of game,
and it contains no express provision relative to game; therefore the
legislature may by a duly enacted law make any provision within its
discretion for the preservation and conservation of the game in the
state for the use and benefit of the people of the state, by regulating
the taking or killing and use of certain or all kinds of game in any part
of the state and during any periods, for such laws do not deny to
anyone having rights in the premises to due process of law or the
equal protection of the laws that are guaranteed to all persons by the
state and federal constitutions.

Harver v. Gallowayv, 58 Fla. 255, 51 So. 226, 228.
The authorities of states to make such regulations has been recognized and approved by the
United States Supreme Court.

The authority of the state to regulate and control the common
property in game is well established. Greer v. Connecticut, 161 U.S.
519, and cases cited at page 528 (16 S.Ct. 600, 604, 40 L. .Ed. 793).
These and many other cases show that the state owns, or has power
to control, the game and fish within its borders, not absolutely or as
proprietor or for its own use or benefit but in its sovereign capacity as
representative of the people. In Greer v. Connecticut, the Court,
speaking through Mr. Justice White, said, (161 U.S.at page 529, 16
S.Ct. 604): “Whilst the fundamental principles upon which the
common property in game rests have undergone no change the
development of free institutions has led to the recognition of the fact
that the power control lodged in the State resulting from this common
ownership, is to be exercised, like all other powers of government as
a trust for the benefit of the people, and not as a prerogative for the
advantage of the government, as distinct from the people, or for the
benefit of private individualsas distinguished from the public good.”

Sylvester at 898-899.

The key flaw in Appellants” argument here is that the restrictions imposed by Article X,

Section 16 are drawn from the power of the State to regulate and protect those resources. This




authority is part of the Condtitutiona grant of power to the state and the rights of the Appellants such
asthey are, are subject to its proper exercise. In spesking to the propriety of the amendment which
created the Horida Game and Fresh Water Fish Commisson and in andyzing further, that the
Commission’s authority to adopt by regulation, prohibitions of the use of any nets for the taking of
fresh water fish species, this Court stated “we have no doubt whatever of the right of the people to

adopt this amendment to our Forida Condlitution, It does not violate or come in conflict with any

provison of the Federa Condtitution, and certainly not that provison of the Federd Conditution
which guarantees a republican form of government to every sate” Svivester a 899. Accordingly,

any argument that Article X, Section 16 of the Florida Condtitution violates other provisons of the
Florida Congtitution or the due process and equa protection provisons of the Federd Congtitution
is without merit. If, as Appellants concede, these regulations could be accomplished by dtatute, it can

unquestionably be done through the Forida Congdtitution.




111. NO FUNDAMENTAL RIGHT OF APPELLANTS HAS BEEN INFRINGED.

In their Initid Brief, Appdlants have taken the pogtion, inferentidly, that Article X, Section
16 of the Florida Condtitution improperly infringes upon fundamenta rights of the Appdlants. This
contention isinaccurate. Article T of the current Horida Condtitution is entitled Declaration of Rights.

(Horida Condtitution Article.) Foremost in the present Florida Condtitution, as in condtitutions of

other dates, is a bill of rights entitled the Declaration of Rights, which sets forth the fundamenta
rights and privileges of persons or of the people collectively, The Declaration of Rights conditutes
a limitation upon the powers of each and al of the branches of state government and was adopted
primarily for the purpose of guaranteeing to the people certain indienable rights and for the

protection of the people againgt the arbitrary exercise of power by government. See State ex rel

Davis v_Stuart at 97 Fla P, 69, 120 So, 335 (1929); Maxcev v. Mavo, 103 Fla. 552, 139 So. 12 |

(1931); Boynton v. State, 64 So. 2d 536 (Fla 1953).
The Declardtion of Rights specificaly enumerates certain fundamenta rights of the people

which include the right to trid by jury, freedom of religion, freedom of gpeech and press, the right
to assemble and petition the government, the right to a remedy for injuries, to bear ams, to
reasonable bail, to writ of habeas corpus, the right to work, to presentment or indictment by a grand
jury, and the right of an accused to appear and defend in person, to confront witnesses, to have
compulsory process to procure witnesses on on€'s behdf, and to a speedy public trid by an impartid
jury of the county where the crime was committed, The Dedlaration of Rights aso provides that no
person may be deprived of life, liberty, or property without due process of law. Horida Condtitution

Artide|. Section 9. It isthis latter tatement in Article |, Section 9, that Appellants argue serves the

basis for an invdidation of Article X, Section 16 of the same conditution.




As conceded by Appelants, reasonable limitations may be imposed upon such fundamenta
rights, but they may not be limited to such an extent as to amount to a nullity. Gibson V. Florida
Legidative Invedtigative Committee, 126 So. 2d 129 (Fla. 1960). The liberty right confirmed in
Article I, Section 9, has been interpreted as meaning the right to freely pursue any livelihood or
avocation, and for that purpose to enter into al contracts which may be proper and necessary and
essential, subject only to the valid restrains on individud action which may be exacted under the

police power of the sate. Riley v_Swesat, 110 Fla. 362, 149 So, 48 (1933). It is the absence of

arbitrary regtraint, rather than immunity from reasonable regulations and prohibitions imposed in the

public welfare which are protected. See Southern Ultilities Comnany v. Palatka, 86 Fla. 583, 99 So.

236 (1923); affirmed 268 U.S. 232, 69 L.Ed. 930, 45 S.Ct. 488. Thus, the persona liberty

guaranteed by the dtate and the federal conditution is not an absolute right, but is subject to
regulaion by law when the common good or common decency requires it. See Neisdl v. Maran, 80

Fla. 98, 85 So. 346 (1919);_Whitaker v. Parsons, 80 Fla. 352, 86 So. 247 (1920); Mairsv. Peters, 52

So. 2d 793 (Ha 1951). Restated, governmental regulations, including condtitutional provisons, are
vadid when they afford due process in equa protection and do not violate some specific organic
provison, even though they may, in effect, deprive individuds of life, liberty, and property to
accomplish the purposes for which the congtitution was adopted. Whitaker v, Parsons, infra. While
Appdlants have inferred that Article X, Section 16 is improperly arbitrary, no facts in the record or
body of law has been offered to support that argument. Thus, it fals.

The only discusson or argument raised by Appdlants which genuingly spesks to the issue is
the argument that the prohibition againg the use of certain nets within the state waters of Horida

condtitutes a taking of property without compensation. Here, however, the Appellants have made

10




an argument which is unsupported by facts in the record and which overgates the affect of Article
X, Section 16 as it rdates to the particular nets the use of which are absolutdy banned within the
date weters of Horida, While Article X, Section 16 does in fact ban the use of gill and other
entangling nets within the waters of Horida, it is clear that those are not the only uses for such
property by Appellants. For example, not affected and not in any way infringed by Article X, Section
16, is the use of such nets e@ther outside of the state of Florida in the territorial waters of other states
or outsde the weters of the state of Florida within the federd waters or internationa waters.

The Appelants reference and reliance upon citation to In re Forfeiture of 1969 of Piper

NavajPiper2 S8b.22d 283 (-la. 1092 eisiEpreopre bhecause of violations
of Federd Aviation Adminigration regulations, attempted to cause the civil forfeture of a privately
owned arcraft, Article X, Section 16 makes no forfeiture or confiscation of private property.
Instead, it merely regulates what properties may be used within the State of Forida.  Ample precedent
exigs which demondrates the error in Appelants argument.

The enactment of the Surface Mining Control and Reclamation Act of 1977 (30 U.S.C.S.
$1201 exec.) was held to not congtitute a taking of the property of coa mine operators under the just
compensation clause of the United States Condtitution, Fifth Amendment._Hodd v. Virginia Surface
Mining and Reclamation Association, 69 L.Ed. 2d 1, 101 S.Ct., 2352 (1981). In Hodel, coal miners
argued that the regulations imposed by the Act, deprived the operators of the economicdly viable use
of their property and thus condtituted an improper taking. The Court hdd that the act merdy
regulated the conditions under which operations might be conducted and therefore did not congtitute
a taking. Similar arguments by miners within the state of Indiana were dismissed by the Court as well

in Hodel v. Indiana, 69 L.Ed. 2d 40, 101 S.Ct. 2376 (1981). The fact that a governmenta regulation
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prevents the most profitable use of property is not dispogtive. A reduction in the value of property
IS not necessarily equated with a “taking”. Andrus v. Alard, 62 L.Ed. 2d 10, 100 S.Ct. 3 18 (1979).
In other words, the prohibition againgt taking a private property for public use without just
compensation, the denia of one traditiona property right does not aways amount to ateking.  Where
an owner possesses afill bundle of property rights the destruction of one strand of the bundle is not
a taking because the aggregate must be viewed in its entirety. Id.

In their argument, Appelants seek to shift the burden of demongtrating propriety to that of
Appdlees. In other words, they seek to have Appellees demongrated why there is a “need” to
diminate the use of gill net fishing within the state waters of Florida, Such an argument turns
conditutiond law on its head. Condtitutiond provisons are presumed valid and, when chalenged,
the chdlenger bears the burden of demondrating the dleged invdidity in the condtitutiona provision.
Condtitutionad amendments become a part of the condtitution and must be congtrued in paramenteria
with al other portions of the condtitution having a bearing on the same subject maiter.  Indeed, where
a condiitutiond amendment is argued to conflict with a preexisting provison, the amendment must

prevail Snceit is the latest expression of the people's will. Sylvester v. Tinddl, 18 So. 2d 892, 900-

901 (Fla. 1944). Having failed to support any argument of error on this issue by the Trid Court, the

Find Judgment should be affirmed.
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V. ARTICLE X, SECTION 16 DOES NOT VIQLATE THE EOUAL PROTECTION

AFFORDED UNDER ARTICLE_ 1. SECTION2 OF THE FLORIDA
CONSTITUTION.

In their brief, Appellants have offered various bases that Article X, Section 16 of the Florida
Condtitution improperly infringes upon the equa protections afforded to commercid net fisherman
under Article I, Section 2 of the Florida Conditution. This argument is entirdy without legd or
logica support. This argument advanced by Appdlants begins by mischaracterizing the appropriate
gandard of review of Article X, Section 16 by this Court. Having done tha, it goes further and
misrepresents the impact and effect of the chalenged provison of the Florida Condtitution. In both
United Job Brokers, Inc. v. Gillespie, 377 So. 2d 668 (Fla. 1979) and DeAyala v. Florida Farm
Bureay Casudty Insurance Company, 543 So. 2d 204 (Fla. 1989), the Court correctly determined
that infringement on_fundamenta congtitutiond rights under ether the Federd or FHorida Condtitution
requires an andyss under grict scrutiny of the gpplicable statutory scheme. Appellants have gone
too far in suggesting that Article X, Section 16 infringes upon a fundamental condtitutiona right and
thus should be andyzed under the standard annunciated in [BeAyala (Appellant’s Brief p. 28). s
noted earlier, no sngle authority or fact lends support to the specific and implicit argument that
commercid net fishing in the nearshore and inshore waters of the State of Florida is a fundamental
condtitutiona right. To advance such a concluson is to suggest that every commercid enterprise and
venture, occupation or professon within the State of Florida requires smilar protection as a
fundamenta condtitutiond right, This Court has held on numerous occasons that occupations and
professons cannot be regulated to the point of extinction. In this instance, however, there are
absolutely no facts in the record that suggest that the effect of Article X, Section 16 is to iminate

ather commercid net fishing or commercid fishing within the nearshore or inshore sat waters of the

State of Florida
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Interestingly, the argument advanced by Appellants with regard to equa protection issues is
internaly inconsistent and contrary and contradictory. In their statement of the case and facts, at pp.
1-2 of Appelant’s Brief, they date that “the indtant gpped presents only issues of law, namely:
whether Article X, Section 16, Horida Conditution should be invaidated because it violates
gppellant’s rights to due process of law and equd protection, and whether it should be invalidated
for falure to comply with balot summary requirements” The argument advanced regarding equa
protection issues, however, insgtead, focuses on whether or not the means employed by Article X,
Section 16 in regulating the type of equipment which may be used in the nearshore and inshore sdlt
waters of the State of FHorida is “the least restrictive means available’ or whether there is in fact a
need for the type of regulaion imposed by Article X, Section 16. (See Appdlant’s Brief a pp. 28-
31).

The trid court in this case correctly concluded that a didtinction between commercid
fisherman and sports fisherman as argued by Appdllants is not improper, even when contained within

an adminigrative rule. See Sate Marine Fisheries Commisson v, Organized Fishermen, 503 So. 2d

935 (Ha 1st DCA 1987). As noted, the amendment does not seek to punish anyone (unless they
violate the clear provisions of Article X, Section 16) nor does it seek to single out particular kinds
of fishermen. Rather, the amendment regulates particular kinds of fishing equipment. Similaly, any
digtinction between the scope of the regulations on the east coast and west coast of the State of
Florida does not create a condtitutiond infirmity. Rather, the didinction is conditutionaly sound

because it takes into congderation the difference in the extent of sovereign waters on their respective
coadts. No sngle authority has been offered by Appdlants that such a didinction is in anyway

improper or conditutionaly improper.
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V. NO PROPER CHALLENGE EXISTS TO THE ENACTMENT OF RESTRICTIONS
ON NET HSHING.

The remainder of Appdlants argument maybe summarized and characterized quite Smply
as contending that the State of Florida, whether by legidative act, by Statute, by adminidrative rule
or by conditutiond amendment, is without authority to limit net fishing is the manner which is
accomplished by Article X, Section 16 of the Forida Condtitution. Once again, Appellants position
is not only without support, it is sdf-contradictory, ignores exiging law and is oximoronic. The
interna contradictions in Appelants argument are perhaps the most interesting. In the first part of
their argument, Appdlants contend that the Florida Condtitution is no place for an amendment which
limits and redtricts the taking of sdtwater fishes by the use of nets. Rather, they contend, if such
redrictions are to be put in place they should be put in place by the legidaure through statute or
through rules adopted by the Horida Marine Fisheries Commission. They do not explain the obvious
contradiction which is, if the Marine Fisheries Commisson or the legidature can adopt by rule or
datute restrictions which would mirror or even exceed those put in place by Article X, Section 16
and would not be violaive of dl of the conditutiond provisons which they suggest have been
violated here, then why is it that the Florida Conditution cannot implement such restrictions? Not
only have they failed to provide an answer to this question, they have failed to recognize the invaidity
of their remaining arguments because of the very existence of this contradiction

In its advisory opinion on this very initiative, the FHorida Supreme Court addressed this issue.

“State condtitutions generdly do not restrict the subject matter that
may be addressed by balot propositions. James M. Fisher, Bdlot

Propositions: The Challenge of Direct De migeracy to State
Condtitutional Jurisprudence, 11 Hagtings Cont. 1.Q. 43 (1984)”.

Advisory Opinion--Marine Net Fishing, 620 So. 2d 997 (Fla. 1993) at 1000, fn. 3.

Justice McDonald, joined by others, expressed a concern over the number of amendments,

15




but recognized the sovereign right of the people to make not only amendments in generd, but this

specific anendment! The Tria court recognized, as this one dso has, that policy arguments are best

made to the Legidature and are not a bags for invdidating part of this State's Condtitution.
Redtrictions on the taking of the fishes in the waters of the State of Florida, both fresh and

sdt, have been in effect for more than fifty (50) years, Asnoted in Svivester v. Tinddl, the State of

Florida, through rules enacted by the Game and Fresh Water Fish Commission has, banned the taking
of fish from the fresh waters of the state by any method except hook and line, since 1944. In the
great public outcry which existed a that time this restriction wes first imposed®, dl of the arguments
which are raised by Appelants with regard to Article X, Section 16 were raised to challenge the rules
of the Game and Fish Commission. The documentation set forth regarding these arguments in

Sylvedter v. Tindall makes it clear that these arguments are without any further force and effect in

1996 than they were in 1944,

The present chalenge to Article X, Section 16 is of even less force and effect than was
Sylvester’'s chalenge to his arrest for violation of the Game and Fish Commission regulaions against
the taking of fresh water fish by netsin 1944. Rather than a rule adopted by a commission or even
a Satute adopted by the legidature, these regtrictions put in place by the native body of law in Florida,
the Horida Condtitution. While the body of law is of superior Stature, the sweep of the regulation
is subgtantidly less, The rules adopted by the Game and Fish Commission in the 1940s, banned the
taking of all fresh water fishes by the use of any kind of nets. In this instance, Article X, Section 16
bans the use of certain nets within a very smdl portion of the nearshore and inshore waters and

restricts the sizes of other nets to be used in the same waters. Appdlants contention that such a

3As noted, there is nearly an identity as to the issues raised here and by Sylvedter.
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redriction is an invadid imparment of property and contract rights amply fals. As noted by the
authorities cited above, the sovereign right and duty of the State to protect and conserve its fish and
wildlife stocks for the benefit of all of its dtizens is not only paramount but is in priority to any
persona property rights of Appdlants and any contractual rights because it predates them and indeed
predates the charter of the sovereign State of Florida, now something more than 150 years old.
The smilarities between the chalenges raised by Appelants in this case and the Plaintiff in

Sylvester v. Tinddl are not only so remarkable as to be beyond coincidence, but the decison of the

Court in_ Sylveder provides this Court with a primer on the applicable law and the decison on these
issues required of thisCourt, Indeed Mr. Sylvester, after his arrest for the use of a drag seine net in
violation of the rules adopted by the Game and Fresh Water Commission, chalenged those rules on
the grounds that the rules discriminated againgt commercid fishermen and was for the benefit of sport
fishermen. No basis in law exigts for such an argument. Appdlants bring an untimely chalenge that

is without legd support.
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VI.  ARTICLE X, SECTION 16'S BALLOT SUMMARY COMPLIED WITH ALL
PROVISIONS OF SECTION 101,161(1). FLORIDA STATUTES

The ballot summary was approved by the FHorida Supreme Court in response to a request by

the Attorney Generd in June 1993.-Advisory Ooi nion-Limited Marine Net Fishing, 620 So. 2d 997

(FHa 1993). Appdlants infer that the public notice of the Supreme Court’s advisory opinion
condderation was not sufficient to dlow them to chalenge the initiative summary. As pointed out
by their Memoranda they could have chalenged it by separate action but chose not to. It is not too
|ate.

Even if it were gppropriate to undertake a post adoption anayss of the sufficiency of the balot
summary language, that has been done. Trid Court concluded as reflected in its Order Granting Find
Summary  Judgment “. the balot summary meets the requirements of Florida law in any event.” (Find
Order a p. 11.) Appdlants have cited no single authority that even if a post adoption andyss of the
balance summary is appropriate and required, that it may be done on a de novo bass by this Court. In
response to their suggestion that such an analysis was proper, appropriate or required, the Trial Court
undertook it. While the Triad Court rgjected the argument from a lega standpoint because of the passage

of time as st forth by this Court in Svivester v. Tindal, 18 So. 2d 892 (Ha. 1944), the Court went

further to conclude that even if such an analysis was appropriate, necessary or required, that Article X,
Section 16 met the requirements of Chapter 101, Horida Statutes. No authority has been offered by
Appdlants that it would be gppropriate for this Court to underteke a de novo factud andysis of the
aufficiency of the balot summary language. Rather, smilar to dl other indances where factud and legd
arguments are resolved by the Tria Court, the gppropriate review by this Court is as to questions of law
only rather than the factud analysis which Appellants seek to have occur,  Indeed, what Appellants have

in fact argued to this Court is that they are entitled to a trid in this Court on the sufficiency of the balot
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summary based upon the affidavits and other materids submitted to the Tria Court. No legd authority
exigs for this propostion and it must be regjected by this Court.

The remainder of the arguments raised by Appellants with respect to the balot summary issue
is an atempt to include requirements within Florida law which do not exist. The requirements for balot
summary language on proposed condtitutiona amendments are contained within Chapter 101, Florida
Statutes. Appdlants have suggested that additiona requirements; to wit notification to voters of the
existence of other regulations, notification of the post adoption specific impact and effect of the specific
amendment language; natification to voters of the impact of the amendment on a specific commercia
fishing indudtry to wit specificdly mullet fishing; the impact of the amendment on the east coast versus
the west coagt and the argument that the amendment would impact only commercia fishermen and take
property and require thereby public compensation al should have been included. None of these
requirements are hinted a within Chapter 101 or any other statutory or case law within the State of
Horida The cases cited by Appdllants, particularly Firestone’ and its progeny stand for the proposition
that a balot summary may not midead Forida voters as to the effect and scope of a proposed
condtitutional amendment. No argument has been advanced by Appdlants that the balot summary
languege of Artide X, Section 16 mided the Forida voters.  Ingtead, their argument is that there should
have been multiple specific additiond disclosures to the citizens of the State of Florida of the
Amendment’s effect. This is not just inconsstent with the requirements articulated in Chapter 101,
Horida Statutes, it is from a factua standpoint impossible. To comply with the word length limitation
contained in Chapter 101 and yet include the type of disclosures argued by appellants, goes beyond

illogicd, it is impossble. As noted by the trid court, the proper method for such disclosures and

“Fine v. Firestone, 448 So. 2d 984 (Fla. 1984)
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arguments to the voting public, is within the political process not the statutory process.
CONCLUSION

The arguments advanced by Appdlants in ther chdlenge to the conditutiondity of Article X,
Section 16 are both too late and without support, They have produced not a single legd authority which
stands for the proposition that the requirements which they seek to have imposed, post adoption, on the
provisons of Article X, Section 16 exist Ingtead, they seek to have this Court do through judicia
determination, what they have argued is so improper about the voters adoption of Article X, Section 16.
While they have criticized the adoption of Article X, Section 16 through the dectora process, arguing
that it is an action which is more properly suited to legidative action rather than condtitutiona action,
they have asked that this Court do exactly the same thing judicidly in placing redrictions upon the
adoption of conditutional amendments which do not exist within the legidation or congtitution of the
State of Florida. No support exists whatsoever for the arguments advanced by Appelants. Article X,
Section 16, now a part of the Forida Condtitution for more than two (2) years a the time that this
chdlenge comes before the Court for argument, is a vaid conditutiona provison and the Order of the
trid court granting summary judgment in favor of Appelees should be affirmed.

DATED this/%day of October, 1996.
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323 17, Jonathan Glogau, Esquire, PL-01 The Capitol, Tallahassee, Florida, 32399, M. B. Adeson,
Florida Department of Environmenta Protection, 3900 Commonwedth Blvd., Room 628, Tallahassee,

Horida, 32399 and Dean E. Aldrich and David Guest, FHorida Wildlife Federation, Inc., Serra Club
Lega Defense Fund, Post Office Box 1329, Talahassee, FL 32302.
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