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ARGUMENT

THE STATE' S POSI TI ON THAT THE JURY WAS
PROPERLY | NSTRUCTED ESTABLI SHES ERROR
PER SE IN THE | NDI CTMENT FOR FELONY MJURDER

The State, in its Second Supplenental Answer Brief, defends
the jury instruction which was given below as “a proper statenent
of the law.” 1d. at 3. The State’s position would require juries
to be told that they could convict a defendant of first degree
murder wthout finding any intent to kill, even where the
underlying felony required intent to conmt nurder. That is a non
sequitur. Were the necessary outcone of indicting a defendant for
a given crine is that the jury is given hopelessly contradictory
instructions, the fact of such an indictnent is error per se, and
t he conviction based thereon nust be reversed.

The State argues on page 3 of its brief that felony nurders
based on intentional shootings during the course of convenience
store robberies are intentional killings. That is not necessarily

true. If the killing is intentional, there is no need in such a



case for a felony nurder instruction. |If, on the other hand, the
State fails to establish intent to kill, felony nurder is stil
applicable in a convenience store robbery case—not because the
Def endant is shown to have intended the victim s death—-because a
shooti ng whi ch was i ntended by Defendant to scare or only wound t he
victimaccidentally kills.

Unli ke the present case, it is not necessary in a conveni ence
store robbery case to establish that the defendant intended to kill
the victimin order to sustain a conviction of felony nurder. And
t he presence of such intent woul d obviate the need for a confusing
jury instruction such as the one given here. Therefore, this Court
shoul d not accept the State’s suggestion that because a def endant
i n aconveni ence store case intended to pull the trigger, resulting
in death, that such a case necessarily involves an intentiona
fel ony nurder.

The State argues on pages 5 and 6 of its brief that the
i ndi ctment was proper because the legislature did not limt the
types of burglary which could support a conviction of fel ony nurder
to burglaries commtted for a purpose other than to commt nurder
on the premses. The legislature did not need to i npose any such
qualification or |imtation upon the felony nurder doctrine,
because it woul d be unnecessary for the felony nurder doctrine to
be operative at all where such a burglary had occurred with the

intent to kill. The resulting death would be preneditated nurder,



whi ch could be established without the need for any internally-
contradictory and prejudicial jury instructions such as those given
her e.

A recurring thene throughout the State’s Second Suppl enment al
Brief is that principles of statutory construction conpel the
conclusion that the Defendant’s indictnent for felony nurder was
pr oper. However, apart from the soundness of the general
principles of statutory construction discussed by the State inits
brief, one very sinple principle of statutory construction is that
a statute shoul d not be construed to be neani ngl ess and w t hout any
| egi ti mate purpose.

| f a defendant commts a burglary with the intent to kill and
a victimis killed during the course of that burglary, the State
has proven a case of prenmeditated nurder, and there is no need to
resort to the statutory schene of felony nurder. Therefore, the
fact that the felony nurder statute by its literal terns seens to
apply to such a case does not support the proposition that the
fel ony nurder doctrine is applicable to that case. There being no
need to rely upon the felony nmurder doctrine where intent to kil
is proven, and the necessary result of applying the felony nurder
doctrine in such a case being hopel ess confusion of the jury with
a statenment of an inapplicable |egal doctrine (that no intent to

kill need be proven), the |l egislature could not have intended such



an absurd result, evenif the literal |anguage of the statute would
permt such a result in theory.

This Court should reject the State’'s argunent that it is
hel ped by the line of cases which holds that the exact nature of
the of fense which a defendant intends to commt while on prem ses
need not be alleged in an indictnment, so |long as sone of fense was
intended and that intent is proven in the trial of the burglary
count. It is sinply begging the question to say that burglary with
intent to conmt nurder will support a conviction of felony nurder,
because any sort of burglary has been held to suffice whether or
not specifically alleged. The present case does not involve the
sufficiency of the allegation of intent to commt an underlying
of fense, nor does it involve the pleading of one intended of fense
and the proof of another. Therefore, those cases which hold that
any sort of intended crinme is sufficient are not on point.

The State does not really dispute that the evidence in this
case conpel the conclusion that the only underlying offense which
coul d have been i ntended was the of fense of intentional nurder. It
isonly inthis limted factual setting that the present case nust
be decided, and it is irrelevant that the fel ony nurder conviction
could have been affirnmed had the Defendant been shown to have
intended the underlying crinme of theft or sonething other than

mur der .



The State backtracks sonmewhat fromits argunent by attenpting
to rely upon the cases which hold the nmerger doctrine inapplicable
where the underlying felony is burglary with intent to commt an
assault, rather than intent to kill. However, Defendant does not
herein argue that the nerger doctrine should apply where the
underlying felony is intent to conmmt an assault, as the courts in
a mnority of jurisdictions have decided, for the sinple reason
that the intent to commt an assault does not require the intent to
kill and does not result in the contradictory jury instruction
whi ch was gi ven here.

Therefore, even if this Court should agree that felony nurder
remai ns viable where the burglary is conmmtted with the intent to
assault the victim such a hol ding woul d not be dispositive of the
case at bar. This Court should find the felony nurder doctrine
i napplicable, and not subject to being alleged in an indictnent,

where the only underlying felony is burglary wwth intent to kill.



CONCLUSI ON

Where the only possible underlying felony in a felony nurder
case is burglary commtted with the intent to kill the victins,
application of the felony nurder doctrine creates a hopel ess
conflict in the jury instructions. On the one hand, the jury is
instructed that intent to kill is a necessary el enent of burglary.
On the other hand, the jury is instructed that it may convict the
Def endant of felony nmurder without finding any intent to kill. It
is error per se to indict a defendant for a crinme which conpels the
jury to be hopel essly confused by the instructions. Therefore, the
question posed by the Court should be answered so as to require
reversal
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