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SUMMARY OF THE REPLYARGUMENT

Contrary to the su,qgcstion  of the Respondcnls,  the Petition prcscnlcd

by The  Florida Bar is not intended to “bring[]  to a crashing halt any effort. to

eva1uat.e the success  of the p-cl Imrn plan.” Kcsponse  at. 4.  The Petition simply

seeks  to rnaint.ain  ~hc  status quo by providing for openly volunt.ary reporting  of

;t n-mnber’s  p-o hnrzo aclivitias as a part of t-he  annual dues st.at.ernent.  Although

the rule lauded by the Respondents  yrovidcs for mandarory  reporting, there

has been a moratorium on enforcement. since  July 1993, so that. reporting has

been volunt.ary in pracGcc. ‘l-his moratorium will end with the impending

resolution  o f  Schwnrz  V.  IQpz, t.hc  federal  lawsuit. attacking the rule. The

Ixition  of The Florida Bar provides an opport.unit.y  for this Court t.o  decide

whether the Rule should provide for openly vo1unt.q reporting or mandatory

enforced  reporting. Even without cnforccment.,  at. least 89% of the members of

The Florida Bar have  voluntarily reported t.hcir  p-o bmo  activities during each

0’ the last three years. ‘1’1~~ Florida Bar believes they should be permitted to

conkme to voluntarily display -rhcir  commitment to provide justice  for the

d.&nseless  and oppressed.



IuPLYARGWMEiVT

Over ~hc  last three years the Rules Regulating  The Florida Bar have

provided for mandatory reporting of vohmt.ary compliance with the aspira-

tional  pro bono goals set by this Court in June of 1993.  Rule 4-6.1,  Pro Bono

Public Service. Ncvcrtheless, although the rule provided that failure to report

was a disciplinary offense, there has been a well-publicized morat.orium on

disciplinary proceedings  for failure  t.o report since suit was filed in kderal  court.

challenging the rulc”s constitut.ionality. Since July 1993,  then, the Bar has

operated under a hybrid report.ing  rule  t-hat was mandatory in form but volun-

1.2~ in practice.

In .August. of this year, the U.S. Dist.rict. Court for the Northern District

01‘  Florida upheld the constitutionality of the mandatory reporting rule.

S:~~mrz V.  K~g-~l,  TCA 94-40422-WS  (N.D. Fla., Aug. 9,  1996) (Order Direct-

irlg Entry of Judgment). Upon Gnal resolkon of this case, and barring amend-

ITIC~I of the reporring requircmcnu.,  pru halo  reporting will become mandat.ory
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ir.  fact, and proceedings will have to bc instit.ut.ed  against Florida at.torneys

who decline, on whatever grounds, to report their pm hmo  activities.

The  Petition to Amend the Rules Regulating The  Florida Bar seeks to

make  the reporting rcquiretnent. openly voluntary as it has been in fact since

July 1.993.

E. THE ISSUE BEFORE THIS COURT  1s PROFESSIONALISM AND
PERSONAL RESPONSIBlL~l~~

The issue  before t-his  Court is, quite simply, the quest-ion of whether

mandatory enforced reporting or opmly  voluntary report.ing of pm hono  service

should replace the hybrid system which has been in place over the last. three

vears.

A . There is virtual unanimity that attorneys have a profes-
sional responsibility to perform pro bono service in their
communities,

In their carcf’ully writt.en  brief,  the Res1xmdent.s  have  provided a stirring

rt.xit.arion  of t.hc historical cornmitnlent  of The Florida Bar and this Court to

pro horio  service. SEE Response in Opposit.ion t.o  the Florida Bar’s Pctition at.

l- 10.  Indeed nearly one-hall‘ of the Response is devot.cd  LO a defense of  yr.0

b, ilI0. Id. Unfortunately, howcvcr, the Response  implies that those who oppose

nrandamy reporting also oppose prcl bma service. Such is emphatically not the

case.

3



In late I. 390, this Court. stated unanimously that.

[Elvery lawyer of t,his stxe who is a memhcr of The
Florid; 1%~ has an obligat.ion  t.o represent. the poor
when called upon by the court.s  and that, each law-
ycr has agreed to t.hat commit.ment when admitted
to practice law in this state. Pro bono is a part. of a
lawyer’s public responsibility as an officer of the
court..

The Court went on to note that.

Thomas Jefferson onct:  said: “There is a debt of
service  due from ever-v man to his country proyor-
t.ioned  to the boumies  which nat.ure and fort.une
have measured  to him.” The lawyers of this state
have recognized that theg;  have a debt of service  to
the poor in the oath each t.oolc  upon becoming a
member of the legA profession and an officer of the
c0urt.s.  This important. commir.ment assures a jus-
t.ice  syst.em  for roll.  We acknowlcdgc our responsibil-
ity to provide t.he necessary leadership to accom-
plish that goal.

I&. Indeed, throughout the profession thorc  has always been an understanding

that public service is an important aspect of hcing a lawyer. This understand-

ir:g has t.ransccndcd political lines and legal spccialt.ies.

It is an issue about. which the Pct.it.ioner  and the Respondents  do not

disagree, and upon which thr‘s Court, has spoken with a clear voice. The

4



IQt.it.ioner  does not seek  the weakening of t.he Bar’s commitment to pm  hma

service and does not bclicvc that the proposed amendment will have the effect

feared by the  Rcsp0ndent.s. Indeed the Bar believes that voluntary reporting

will encourage great.er  participation in yr-0  t~oncl  activities.

B . There is widespread agreement that the reporting process is
important in encouraging pro  barzo  service and monitoring
pro boflo  performance.

Nor does the Petitioner seek rcruoval  of t-he  reporting provision of the

Rule. The Respondents, quite properly, remind this Court of it.s  prior pro-

nouncement.s  on the imporlancc  of reporting in encouraging prcl bono service

and monitoring pr-o bow performance. In 1993,  this Court explained:

We bclicvc that accurat.e  report.ing  is essential for
cv:-llu:-lting this program and for determining what
services are being provided under the prograni. This
. . . will allow us .to  dct.crrninc  the areas in which the
legal needs of the poor are or arc not being met..

(HA. 1993).

Again, the l’ctitioncr recognizes and agrees t.hat. reporting is an essential

clcmcnt  in the cvalualion  of the commitment. of Florida att.orneys  t.0  pr+o  Ilorzo



scrvicc,’ but points out that th(s  proposed arncndmtnt  does not rcrnove  the

C . The question in dispute is whether mandatory or voluntary
reporting is more appropriate in promoting, encouraging,
and monitoring pro  born  service.

The real question before  this Court., then,  is not whether pro  bono is a

lI;irt of a lawyer’s responsibility  (it. is) or whether rep0rt.Q  plays an important

role  in encouraging and assessing 11-r~  success of Florida’s attorneys in fulfilling

that responsibility (it does), but. whcthcr  xnandat.ory enforced report.ing  is the

o111y  sort of report.ing  appropriate in promoting, encouraging, and monitoring

The conclusion of the Petitioner is that. while replacement  of the hybrid

rcpoxting system with a openly voluntary reporting system will not lead to a

serious  deg,radation of the significance of quaky of data, it will reduce r.hc

“Neither Petitioner  nor Rcspondems  believe that the dues statement
report.ing  requirement (whcthcr voluntary or mandatory) is by itself sufficient.
to assess- t.hc dcgrcc of success  of Florida’s pro bono policy.

The  Rcspondunts,  for example, argue that. information provided by legal
aid and kg-al scrviccs  programs lead rhem to conclude that the apparent 28%
(kcline  in & home hours betwccxr  the iiPrst  and second report.ing  years did not
rcprcsent an actual decline. Response ar. 5. MormaLion from such sources will
u mtinue  to be necessary under any new report.ing  administration, whether
mandatory or voluntary.



uImecessary host.ilit.y  which will be engendered by the inst.it.ut.ion  of mandatory

enforced reporting.

IX. THE PROPOSED AMENDMENT IS THE NARROWLY FOCUSED
RESULT OF PAST EXPERIENCE, EXTENSIVE STUDY AND
BALANCED DISCUSSION.

The Respondents  suggest that. the Petitioner’s decision to seek the

:(I nendment. was not carefully considered or t.hc  product. of reasoned delibera-

tie::.  Response at. 3. In fact, the decision  was the result. of extensive study and

balanced discussion growing out of the Bar’s experience in administering the

pm bmo  rules during the last three years.

In September of 1995, the Bar President asked the Pro Bono Legal

Scrviccs  Committee to study the reporting  section of the pro bono plan and to

consider recommending  that. reyort.ing  be made voluntary. “Pro bono report.ing

rule under scrutiny,” FLA. l<AR  NEW.C; (Scp’.. 1.5,  1.995)  (Al>11  9)” The  conmit-

tee undert.ook a three month investigation. seeking information from circuit

pro bono conmit.t.ccs,  legal aid providers, rrind  individual Bar members before

nlaking  a recommendation. FLA. BAR NEWS (Oct. 1, 1995) (App. 10).

2170r  the convenience of the Court, an Appendix  has been prepared and
at tachcd which contains Fhidu 13nr  Nm~s  art.icles and other  cited  materials.
‘l*hc  materials in the Appendix are arranged in chronological order and
rc~ferenced in the brief as (App. -).



On January 1.0, 1996,  the All Bar Conference, representing a wide range

of voluntary bar associations, Bar committees and sect.ions,  voted  56% t.o  44%

to recommend t.hat. t.hc reporting  requirement be made openly voluntary. See

FLA.  BAR  NEWS (Feb. 1, 19%)  (App. 14). This VOW occurred after a de&e

brt.wccn former Bar presidcnt.s  Patricia .A. Seit.z and Benjamin H. Hill 111, and

:L  discussion session by conference delegates. ILL. Thaw same day, the PYO  Bono

I,cgal Services  Committ.ee  voted 9-6  to retain t.he mandatory reporting rcquire-

merit.  IL Two other Bar committees, the Program Evaluat.ion Committee and

the Kules  Commit.t.ee,  vowed (aft,cr extensive study) to recommend that no

reporting  whatsoever be rcquircd. “Bar asks courL  for voluntary reporting,”

FLA.  BAR NEWS 1,  4 (June 1,  19%)  (App. 17).

Given the seriousness of the issue and t.he lack of unanimity, a special

committee  was then appointed by the Bar President to st.udy  the issue before

the Board of Governors would consider the issue. “Pro bono rcporling  vot.e

delayed,” 17~~.  BAK NEWS (Feb. 15, 1996)  (App. 15). This committee was

made  up of individuals on all sides of the issue, and the format.ion  of the

ccommittcc  was praised by many former Bar Presidents, including eleven

individuals whose names are appended to  ~hc  Response. Compur~  Response at

14-15  with  “Pro bono reporting  vote delayed,” 13,~. BAR NEWS 4 (Feb.  15,

1996)  (App. IS).



III. THE PROPOSED AMENDMENT IS THE BEST SOLUTION TO
THE DILEMMA WIIICH FACES THE BAR.

While the Petition proposes arnendnm-H of the report.ing  provision to

make repming openly voluntary, it. is important to realize t.hat. reporting has

never been truly rnandalory.  Th(- proposed amendment mcrcly seeks to make

the rule comport with the reality:  unless this Court inlends  for the l3ar t.o

prosccutc an attorney’s conscientious decision not LO report pm bmno,  t-he  rule

should not. sl.atc  thal  the failure to report is a disciplinary offcnsc.

Three mont.hs  later, on May 17, 1996,  the special coxnmit.tee  made  a

proposal LO the Board of Governors which recommended an openly volunt.ary

reporting sys t.ern. “Bar asks court. for voluntary reporting,” FLA.  E!AR NEWS

(June I., 19%) (App.  17). The l3oard  of Governors, after debat.e,  agreed by a

:!2-2  1 margin. Id.

The Petition which is now pending  before this Court is the product. of

t.hree years of cxpcricnce  under t.he present rule, extensive st.udy,  and balanced

discussion. The Petition was not made casually or without regard to the

important. n1andat.e  enunciakd  by this Court in its opinions on pro ho  service.



A . Over the past three years y the reporting requirement has
been mandatory in form, but openly voluntary in reality.

In 1993,  this Court approved the current rule, st.sling:

This [reporting requirement] will allow us to deter-
mine t.he arcas  in which the legal needs of the poor
arc or are not being met.. Because WC find that re-
porting is essential, failure to report will constitute
an offense subject to discipline.

In June of 1994,  however, before the rule could take effect, Thomas

Schwarz filed suit. against then Chief Justice Stephen  H. Grimes in order to

block t.he pm bono plan. “Pro bono plan challenged in federal court,” FLA.  Bti~

NEWS (Aug. 1,  1994) (App. 2). As a part. of  his suit, Schwarz sought a prelirni-

nary injunction blocking the enforcement  of t.he rcport.ing  requirement. “Bar

told no1 to discipline those who don’t report,” FL/\.  BAR NEWS (Aug. 15, 1994)

(App. 3). This Court instructed the Bar not t.o  pursue disciplinary measures

against. those who failed to report. Id. Chief Justice Grimes explained:

In order to promote a pror-ngl.  resolution of [Sclzwurz
Y.  C;t-itncs],  the Court un;an3~nously  concluded to
direct The  Florida Bar to ~alce no disciplinary act-ion
against any attorneys for  failing to report t-heir pro
bono ac&it.ies until such i.ir&  as the lawsuit has
been resolved.

10



Letter  of Chief Justice Grimes to Executive Director John F. Harkncss,  Jr. (July

2 1,  1994) (App. 1). This moratorium on disciplinary action has been exten-

sivcly reported,” and is still in effect.. .Although t.he current rule is mandatolry

in form, it. is aclually  voluntary in practice.

B. A move to truly mandatory reporting would require the
prosecution of brandreds  of cases of non-compliance by
t.hose  who conscientiously object to reporting.

Therefore, the effect of not. adopt.irag  the proposed amendment and thus

making report.ing  truly mandat.ory (for r.hc  first t.ime) would be t.o  make many

t.housands  of Florida aclorncys subject. t.o  discipline.4  Clearly, committing the

limited resources of the Bar to prosecuting these additional at.torneys  will

“See, e.g., “Bar told not. t-o  discipline those who don’t report,” FL,A. BAR

.N~ws (Aug. 15, 1994) (Al+ 3); “$94+million  to legal aid,” FLA. BAR NEWS

(Oct. 1, 1994) (App. 4); “FoundaGon  to intervene in pro bono plan challenge,”
FLA. BAR NEWS (Oct. 15, 1994) (App. 5); “Schwarz  objects  to Foundation
involvement. in pro bono suit >” FLA. BAR  NEWS (Dee.  15, 1994) (App. 6);
“Foundat.ion allowed to int.ervcnc  in court pro bono plan challenge,” FLA. BAK
NEWS (June 1.5, 1995) (App. 7): “1.-‘lmcrable  set. for concluding pro bono rule
challenge,” FI,A.  BAR NEWS (Sept.. 1,  1995) (.App. 8); “Pro bon&  reporting rule
under scrut.iny,” FL/\.  BAR NEWS (Sepe. 15, 1995)  (App. 9); “Foundation wants
pro bono suit quashed,” FL,A. BAR  NEWS (Oct.  15, 1995) (App. 1l);“Magistrate
tx3 recommend pro bono challenge be dismissed,” FI,A.  BAK  NEWS  (Dec. 1,
1995) (App. 13); “Panel to make pro bono reporting  recommendation  in
hlay,”  FLA.  BAR  NEWT  (Apr i l  15,  1996)  (App. 16 ) ;  “P ro  bono  challenge
dismissed,” FLA.  BAR  NEWS (Sept. 1, 1996) (App. 18).

41n  ~hc  1995-I.996  reporting year nearly 6700 attorneys  (more t.han
1 1%) declined to report  their ~UU horli  involvement  on t.he dues form. Let.ter  of
John T. Berry, Dircct.or  of the Legal 11ivision  of The Florida Bar t-o  John A.
LIeVault, III (Nov. 4, 1996)  (App. 19) (noting that of 58,100, members only
5 1.400 reported).



require  a sip@icant  dues increase or the diversion of scarce Bar resources from

01 her important programs such as professionalism, unauthorized practice, the

clients’ security fund and continuing legal educat.ion.’

It. should not be thought t.hat a decision not. to report is equivalent  to a

decision  not. t.o  perform /II-O bmo  services. Many attorneys sinccrcly  believe that

t‘c)r  ‘l-he  Florida Bar t.o monilor  t-heir p bono  activities is an insulL  lo  the moral

commitment they made when taking the oat.h of admission:

I will never reject., from any considerat.ion personal
to myself,  the cause of the deknseless  or oppressed,
or delay anyone’s cause for lucre  or malice. So Help
Me God.

Ontlz  of Adnlission,  para. 9 ( 1990). For these individuals, to report one’s pru

~OIIO  service in a public document. is akin to having a list. of one’s  charitable

ccontributions  published in the newspaper.

The Court.‘s  decision will dc~.crmine  whet.her the Bar will have to

Institute thousands of disciplinaw  actions against t-he  conscientious objectors

‘In fiscal year 1995-96  the Bar expended over $5.5 million for its
disciplinary programs. Letter of John T. Berry, Director of the Legal Division of
The Florida Bar to John A. DcVault,  111 (Xov. 4, 1996) (App. 19). While it
proccsscd  8839 complaints against artorneys, it actually prosecuIcd 965 cases.
Ill. An addilional  3000 cases annually would quadruple this case load. Id.

1 2



C . Only voluntary reporting catisfies  the goal of honesty and
professionalism  in the contexw  of personal responsibility.

In t.hc end, only volunt.ary reporting gives more than lip service to t.hc

belief that the practice of law is an honorable  profession, because only volun-

tary pm bm0  reporting recognizes t.hc fact. t.hat an at.t.orney  has a responsibility

to serve the defensclcss  and opyresscd whether  anyone  is able to check this

Respondents  argue, however, rhat wixhout.  mandatory enforced  report.ing

no assessment. of the pm ~IOW  performau~ce  of Florida attorneys can be made.

Rssponse  at 1 O-l 1. They  point. Y.O respmsc  rates of 10-40%  among att.orneys

in the voluntary reporting  states of Hawaii and Texas. There is ample data

from  the last three years under  the hybrid system to suggest that Florida’s

response ratr  will he much higher. Letter of John ‘1’. Berry, Director of the

kg11 Division of The  Florida Bar t.o John A. LIeVault., III (Nov. 4, 1996) (App.

: *-I)  (over 89% of members in good standing rcport.ing  in each of last. three

\W:-IIS).

The Respondents :tlso  argue that the rcportjng form itself may serve  as a

rexnindcr to the at.t.orney  of t.he  ~UII  bm~ coxnrnitxncnt..  Response at 14. The

.Pctitioner  agrees,  but points out that t.he proposed amendment  does not SC&

I.()  mnove the report.ing  rcquiremm  ;iltogethcr or t.o  dclcte it from  the dues

1 3



5tacement. The reminder function will be equally well  served by the openly

voluntary system proposed by the Bar.

In the end, the Respondents  seem concerned that without. mandatory

enforced reporting of compliance with aspirat.ional pm bnno standards, Florida

attorneys will prove unresponsive to t-he  programs designed to encourage pro

1~1~  service  and instituted in t.he last three years. After extensive  st.udy  and

discussion, The Florida Bar disagrees. Our successes in the last three years

have not been due t.o  reporting, and our failures  have not been due to a lack of

coercion.
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For the foregoing reasons, The Florida 13~ requcst.s  that this Court grant.

its Petition to Amend Rule 4-6. L to  provide for  openly voluntary reporting of

each member’s compliance with t.he voluntary pm ham goals established in

1993.
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Pro bono plan challenged-
in federalkhirt
Uy  C;:lry  Blankenship
A.isorlolc Edrtor

A I.lwyer who rince sued The Flortda
Rat over Its  leglsl;ltive  policies has gone
inck to federal court to block the new  pro
‘3ono plan.

Attorney Thomas Rowe Schwarz tn
.Junt:  filed suit  j&alnst  Supreme Court
s::hief.Justlce  Sttr hen H. Grimes as chief
.qdminlstrative 1 ff.cer  of t h e  c o u r t .
Schwarz challen~:ed  bot.h  the pro  hono
plan-which he said  enforced particlpa-
tion In ;I  charlty  chosen  by t,he  court and
;ould  hold lawvers  -‘p  to  rldlculc--and
the procedure ior petitioning  the court
for changes to Ba-  rules.

‘rhc Florida A’;t:lrrrey  General’s Office,
which  reprcsenra  Grimes, has asked to
have the case moved to the Northern
District of Florjda.  Schwaa. who lives
in Lauderhill, f,led  in the Southern
District, where, 7e noted, a large per-
tcentage  of Bar rr.embers  live.

In his suit, Scf,warz  said he filed an
ex parte motion with the Florida Su-
preme Court before May 20, alleging
that  Rule 4-6 and Rule 1-12 of the Rulee
Regulating The Florida Bar were uncon-
stitutional.

Rule 4-6 governs  the pro bono plan,
which sets an annual aspirational goal
3120 hours of ass:stance  to the poor or a
$350 donation :r 2 legal aid program.
The program ai3c  requires that lawyers
report  annually w;lether  they met  the’
voluntary goal. L n&r existing laws that
reporting wqllld  he public record.

Rule I-12 governs amendments to Bar
rules, It requires, among other things.
that  at  least  X Bar melnbers  sign a
petition seeking a rules change.

Both rules, Scnwan said, violated his
rights under the Florida and US. consti-
tutlons.

The pro bono rule “subjects plaintiff
to public and ::lrofessional  contumely,
and further subjects him to threat of
license diacip:ine  and deprivation of
property unless ,le provide3 private char-
ity as selected by  the Florida Supreme
Court, invading nis privacy by requiring

publication of his privalc  papers and
activities,” Schwan wrote.

“Ru!e 1-12. Amendments provides that,
willl~ retaining exclusive jurisdiction
over the subject matter of its rules, the
Florida Supreme Court refused to con-
sider complaints that such rules  violate
the constItutiona  righb  of its licensees
unless the individual complainant ob-
tarns  the joinder ofat least an additional
forty-nine allies,” he added.

Grimes. the suit charged, directed
Supreme Court Clerk Sid J. White not
to i’iie Schwarz’s  ex parte motion because
he did not have 49 co-signers,  and to
inform  Schwarz the action  would not be
accepted by the court.

The jult asked that both rules be de-
clared unconstitutional and that Schwarz
he awarded costs and attorney fees.

In the ex parte motion. Schwarz said
the pro bono rule violated several provi-
sions of the Florida Constitution.  Includ-
ing:

l Article  I, Section 9 by depriving Bar
licensees of property and liberty without
due process.

l Article I, Section3 23 and 12 by
requirmg publication of lawyers’ private
paper3 and private charitable work.

l Article I. Section 18 for imposing
administrative penalties not provided
for by law.

l Article I, Section 9 for compelling
lawyer3 to give evidence against them-
s e l v e s  i n  w h a t  nlnounta  to  2 quasi-
crnninal proceeding.

l Article VII, Section 2, by creating
an unequal ad valorem  tax on lawyer’s
licenses.

Schwarz also said  the rule violates
several facets of the U.S. Constitution-
the equal protection clause of the 14th
,PLmendment. the right to be secure in
person and papers guaranteed by the
Fourth Amendment, and depriving law-
yers of property without due process and
their  r i g h t  a g a i n s t  self-incrimination
protected by the Fifth Amendment.

fIe also charged that the requirement
o f  50 slgnaturcs deprived  him  oi the
right  to seek redress.

Wrong Venue?
The Attorney General’s r)ffice  has  fried

a motion  in the Northern District  asking
that  the case he transferred there. It
noted that ndoptlon  of rules by the court
and enforcement by the Bar occur :n
Tallahassee.

“ A l l  iikely  witnesses  p e r f o r m  their
official duties in Tailahassee:  all rele-
vant documents are located at the offices
of the Florida Supreme Court or The
Florida Bar,” the motion said.

The motion also said Schwarz iailed
to present any evidence for his conten-
tion that most Bar members live wlthln
thejurisdiction of the Southern District.

Assistant  Attorney General  Char!ie
McCoy prepared the venue motion.

Schwan sued The Florida  Bar twxe
in the 198Os,  contending that the Bar’s
legislative activities improperly took his
due3 to promote issues he disagreed
wth.  Both cases reached the 11th U.S.
Circuit Court ofAppeals.  which ruled the
Bar could take legtslatlve  positIons.  but
had to followcareful procedures to make
sure those posit ions related to Bar
functions and interests.

Ay  a result of those and other rulings,
the Board of Governors adopted the
present legislative policy, which  allows
members who oppose a legislative  posl-
tion to seek a rebate of their  dues used
to advocate chat posltion.
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,‘n reactior to the pro bono suit1. - -  ,-

Bar kid not to discipline those
who don’t report

The Flcrlda  Supreme Court has SW-
pcnri~d  rliscipline  !;nr  Flor~dn Rnr mem-
bers who don’t, -f port on this year’s d\.t,s
itatement :vhPtt-Pr  thev complied with
vc)Illntary  pro : c 711 standards.

The court tr 11, the nctlon  foilowlnq  R
la\Lsult  challeng IIK  the legality and ccln-
jtltutlonallty  f  t h e  pro  b o n o  pian  ;,nd
repi:irting  req’l-cment. ‘The  Slllt  V aS
flied  by rhoIn;. ‘r,hwarz  of 1,;iuderhill
in the IJ  S. Dis9.r  ict  Court for the %uth-
em District  0: 7 I,>rlda. lSce  A u g u s t  1
R nr .Vews.)

In a letter  tr 3ar Executive Director
John  F .  Harkl,ss,  J r . ,  C h i e f  Justlcc
Strphen  H. Grirqes  wrote, “In order to
p r o m o t e  a  pron,,t.  :esolution  o f  t h e
case,  the Cour:  unanimously  concluded
to direct The F crlda Bar to take no dis-
ciplinary action against any attorneys
for failing to report their pro bono activi-
ties until such  time  as the lawsuit had
been resoived.  In the event  the rule were
ultlm?tely  upheM. those  who had failed
to report their :~ro bono activities would
be given time to  make  their  reports .
Should the reporting requirement ofthe
rule be declarl?n  unconstitutional,  the
rnntter would be moot.”

Schwarz had sought a preliminary in-
junction as part of his suit. He told As-
s is tant  At torney General Charles
>IcCoy,  who is -~presenting  Grimes, the
WIP  :lefendant  .n  the suit, he would drop
that If the cou-I  <agreed  not to impose
disc:pline  for nJBlreporting.  On July 29,
following Grimes’ letter, Schwan did
withdraw his request for a preliminary
inJunction.

The pro bono F  Ia;,  sets an aspirational
goal for each  attorney  to provide 20
hours annuallr If servics  to  indigents,
or a $350 donation to a legal aid office.
It also directs each circuit to draw up a
plan-to  help lxal lawyers meet that
goal While the standard is voluntary,
the court also urdered  lawyers to annu-
ally report whetler they met the goal.

Failure  to dc ,he work or donate the
funds is not c,r3,lnds  for discipline, but
not reporting if;,  ilnder  the court-ap-
proved rules.

Schwarz alleqed  t:le plan violated the

s ta te a n d  f e d e r a l  c o n s t i t u t i o n s ,
amounted to forcing lawyers to give
work to a court-approved charity, and
could hold lawyers who don’t meet the
goal up to public ridicule tince  their an-
swers on dues statements would be pub-
lic.

ffe also said Grimes I.iolated  his crn-
stitutional rights by refusmg  to allow
the cou; t to hear his petition to change
the rule. Under Bar rules, such rule
changes m.lst  normally be sought by at
least 50 Bar member; and Schwarz filed
his request alone.

In a response to Schwa&s  suit, XIcCoy
denied that the pro bono plan violated
any  of the plaintiffsconstitutionalrights.

McCoy also argued that Schwarz er-
red when he said in his suit that the
court will only hear complaints signed
by 50 attorneys. He noted that Rule l-
12.l(i)  of the Rules Regulating The Flor-
ida Bar allow the court to waive the 50-
lawyer requirement for good cause.

“Schwarz’s petition did not even al-
lege such,” the reply noted.

The rzgly  also noted that under the
rule, Schwan was required to notify The
Florida Bar 90 days before filing his pe-
tltion with the Supreme Court, which
he did not do.

“The refusal to consider Schwarz’s pe-
tition could also have been grounded on
his failure to comply wth  that prove-
gion,”  the reply said, adding, Schwan
did not request a waiver of that rule.

The reply also disputed Schwarz’s
claim the rejection of his filing left him
without legal recourse. The reply said
that Schwarz did not give any facta  in
that part of his complaint and merely
gave conclwory  legal arguments.

The reply noted that Schwarz pro-
vided no supporting information for his
claim the “great bulk” of Bar members
live in the Southern District, and added
that was irrelevant for the suit anyway. .
The reply concluded by arguing Schwarz
filed in the wrong venue.

Southern District Judge Donald Cra-
ham agreed. On July 27, he granted a
defense motion to transfer the case to
the Northern District.

“The Court finds that venue is proper
in the Northern District  ot’  F!orlda  pur-
suant  to  28 U.S.C. 3 1391ibJ(l)  ,ind 82)
as Defendant resider  III  the Northurn  DIS-
tract  and a subutsntlal  part nf the e\ ents
occurred there 1, the adoprlon  ,inri Irn-
piementatlon  of the rule at &ue,.” Gra-
ham wrote. He aI30 noted :i;a~  most
witnesvev  a n d  r e l e v a n t  r e c o r d s  .lre
there.
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1avr.s ,*~porf pro bono-- . - - -

$94+~tiillion
legal aid

to
Ninety-th:c  e-mlllion  dollars worth nf

‘.lme,  and I-~I‘TP  than 31.25 million in
fill-ect  fund:.~,.

That’s what, Florida  lawyers contrib-
u ted last yes  tc,  asslstmg  the poor with
their legal p-rtblems,  according to the
firqt  annuai  f:ro  bono reports, filed with
the Bar on lawyers  fees statements this
summer.

Responding  to  the aspirational goal of
213 pro bnno 1*,ours or a $350-per-lawyer
contribution to legal aid set by the Su-
preme Court last year, Florida lawyers
reported srendmg more than 620.000
hours on leg11 services to the poor. At
the median b;lling rate of $150 per hour
that equates to about $93 million.  sub-
stantially augmenting the $11.3 million
distrlbuteti  to  legal aid agencies through
the interest, IIn lawyers’ trust accounts
program.

“This uncerscores  what many of us al-
ready knew--that the lawyers of Florida
nre doing tl-e.r  part; that we are a public-
s,plrlted  prcf+sslon  with a strong tradi-
tlon 0fcont:l:xting  to our communities,”
P,ar Fresldpr  t Bill Blews commented. “I
know of nc ,tb,er profession with this
level of commitment  to helping others
without  charge.’

Overwhelming Response
“ i t  look3 like an overwhelming re-

sponse. Tb.e  hundreds of thousands of
hours and ,il:ndreds  of thousands of doll.
lars being devoted to this cause is
~normousl:~  encouraging,” added Law-
I ence  G. Mxhews,  Jr., chair of the Bar’s
Standing C‘c,mmittee on Pro Bono Legal
Services.

The figurrs were drawn from the an-
nual dues s,atemenb of almost 23,000
lawyers who reported they had individu-
:~lly met the Supreme Court’s voluntary
goal of prcv ding 20 hours of service or
i:ontrlbutinc  $350 to a legal aid pro-
gram. Ano:i:er  8,100 said they met the
goal through.  t.b.e  provision of other serv-
ices or thrcugh  collective services by
t-heir  law flrme.

The COG-!  adopted the standard last

vrnr,  rind 31~0 called on each circj.llt  to‘.
aevise  locallzeri  plans to provide more
servms to those in need.

“Clnrlda  has consistently been in the
lead  In this whole movement to get ade-
quate legal  services to poor people,”
conuncnted  Sandy D’Alembertc,  the for-
mer ABA president M  hose petition with
other lawyers three years ago led to  the
nppointment of the Florida Bar/Bar  Foun-
dation commission that proposed the
new pro bono plan. “Through the lead-
ership shown by the Bar and the Florida
Bar Foundation (the Interest on trust
account9 program) has now spread to
every state  except one, and now this idea
is yielding additional hard-dollar re-
sources, plus considerable numbers of
direct hours between lawyers and poor
clients. It makes me very proud of the
profession, but particularly proud of the
leadership that Florida has given.”

Beyond those reporting donated hours
or dollars, the remaining reports from
the 49,821 dues statements received by
NeLos  press deadline showed about 8,000
deferred from providing services, and
8,776 were unable to provide pro bono
services last year.

Those providing direct aid reported
spending a total  of slightly more than
623.000 hours on pro bono. Another
3,593 contribukd  a total of $1.25 mil-
lion to  legal aid projects.

According to The Florida Bar’s 1994
Economics and Law Office Management
S u r v e y ,  t h e  m e d i a n  b i l l a b l e  h o u r
charged by those surveyed was $150 per
hour. That works out to  more than $93
million worth of pro bono legal services.

More Than Ever
“That’s more than the total amount

of legal services funding coming into Flor-
Ida from government sources.” said  Kent
R. Spuhler, director of the Bar’s volun-
tary attorney participation program.

Spuhler said  the numbers show the
amount of lawyers who reported doing
pro bono work was much greater than
ever reported in the past by organized
legal aid providers.

‘We got probably over 50 percent par-
ticipation of those who could conceivably

participate.” Spuhler said.  “For one year
out, that’s pretty positive.”

“There has always been a sense that
Florida lawyers have been wlllrng  t o
give  of their  time  in the pro bono area
and there has never been a mechanism
to quantify i t ,”  Mathews smd. “As  for
the court, and the people who spoke ta
the court who did not know the level of
participation, this has to send a terrific
positive slgnal  that the vast majority of
Florida lawyers participated.”

Mathews, however, warned that be-
cause of the way the pro bono repor$ng
questions were asked on the fee state-
ments, there were some glitches in the
accuracy of the reporting.

Mathews said some members re-
sponded to more than one category and
because of the way the numbers were
entered Into the Bar’s computer, it 1s  un-
known how many lawyers failed to  fill
out the reporting form.

Spuhler said  the numbers should be
viewed in broad terms. ‘You can’t ma-
nipulate them individually too much,”
he said.

Addressing Glitches
The t&t  three pro bono questions on

the form asked  lawyers whether they per-
sonally provided the service, provided
service collectively through their law
firm, or donated to  a legal aid agency.

The fourth question allowed lawyers
who did not fit the first three categories
to  detail how in some special manner
they met their pro bono goals.

The last  two questions on the form
were for lawyers who did not provide
services or who could not because they
are retired or inactive, or are judges or
othetise  in public-sector jobs where out-
side practice is proilibikd.

Bar officials said some who answered
“yes” to  the first qllcstion  also unneces-
sarily detailed  how they provided senke
wlthin  the space provided with the
fourth question. The form also failed to
captul,e  how many of those whose serv-
ice was deierred  or who were unable to
provide services may  have contributed
money to  a legal aid program.

“We recognize that the form was  a lit-



t:i>  llt  ri:if’1cu  t L4) manage. io .some  of
the rPportmg  -1 lrnbers  don’t give  a true
plct,ure  of what. is gomg  on,” Spuhler
ad. “With al. :he ‘yes’ and ‘no’ boxes It,
was eavy for sane attorneys M  get lost.
For example, some said were unable to,
provide  servlceq yet said they met the
goal.”

Spuhler also said in some cases where
a law firm  filed a collective satisfaction
plan, the attorneys who did the work
reported they met the goal, but other
lawyers In the firm  failed to understand
that. they complied through the collec-
t.lve  satisfaction  plan.

Mathews sa:d  the pro bono committee
~111  study ways to make the form clearer
next  ye;tr. and *.v111  submit some recom-
mendatlons  to tne court.

Circuit Responses
The pro bono comrmttee  has broken

the reporting numbers  down hy cu-cult
to determine which circuits have low par-
tlclpat:on  rates,  Spuhler said,  sa the
panel can WORK  with the various circuit
committee  to er,courage  greater partici-
patlon.

For example. 3puhler  said, if a circuit
has a high number of lawyers who said
they were una4e  to  participate, that
may be due to  a lack of knowledge of the
program*  avarlable  to  help lawyers meet
the goal.

S@uhlcr also said the committee.  Is
still trying  to  sort out those who did not
report.

“The numbers we have are the break-
down of the repl3rts made,” he said. ‘We
are still working at getting out of the
computer the n,,.unber  of those who did
not report at al:.”

Spuhler said he thinks the vast major-
ity of those who did not report either
overlooked the reporting form, didn’t un-
dersta,ld  ~+at it WM, or didn’t think
they needed to  report because they were
part of a collect:ve  satisfaction plan.

“My sense ir :hat there are probably
a number who didn’t  report out of direct
protest,” Spuhler said.

Attorney Thomae  Rowe Schwan in
June filed suit against Chief Justice
Stephen I-I. Grimes challenging the le-
gaiity of the pro oono plan and reporting
requirement.

The Board  or‘l2overnors  supported aet-
ting a voluntary pro bono goal, but
argued agamst  the reporting require-
ment adopted bv the court.

In response 13  the Schwan suit, the
court said it would not sanction lawyers
for failing to report until the suit is re-
solved. The suit is pending in the U.S.
District Court iar the Northern District
of Florida.
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Foundation to intervme  in pro bono
plan challenge

n The Florioa Bar foundation is
seeking to pwect  its $1.8
mlllion Investment  In the
aspIrationa/  ~rl  bono plan.

The Florida Rar Fcundation  has voted
to intirvene  m 3 Iederal  court challenge
to the Supreme Z~urt’s  voluntary attor-
ney pro bono plan

Attorney Thomas Rowe Schwan  has
filed suit agatnat  Supreme Court Chief
Justice Stephen H. Grimes as chief ad-
mmistrative  officer of the uxut.  Sohwan
Saud the pro bono plan forces participa-
tion in a charity cqosen by the court and
its mandatory reporting provision could
hold lawyers up to ridicule.

Meeting in Or;.ando  September 23. the
Foundation Board of Directors voted to
file a motion to  mtervene  with the U.S.
District  Court for the Northern District
of Florida.

“The Foundation believes it haa in-
vested a tremendous amount of time and
money to  come up with the rule now
adopted by  the Supreme Court which we
feel very strongly ab.,ut  defending:’ said
Miami attorney Hilarie  Raaa,  presrdent
of the Foundation

Foundation  Role
The L~‘oundatior.  initiated and funded

The Florida Bar,F:orlda  Bar Foundation
Joint Commission on the Delivery of Le-
gal Services to the Indigent, which came
up with the recemmendationo  that even-
tually became the court’s pro bono plan,

The plan sets an aspirational goal for
each attorney to F rovtde 20 hours annu-
ally of service *a indigents, or a $350
donation to a legal aid office. It also  di-
re& each circuit  to draw up a plan to
help ‘:oFal  lawyers meet that goal. While
the standard is xo.untary,  the court also
ordered lawyers to annually report
whether they met the goal.

Farlure  to do the xork  or donate the
funds ia not gmu?da  for discipline,  but
not reporting 19, under the court-ap
proved rules.

Lawyers’ fu-st  reports, tabulated last
month, recorded more than 620,000 pro
bono hours and $1.25 million in legal
aid contributions.

In his suit, %h*an said the pro bono
rule “subjecb pia  ntiff to public and pro-
fessional contumely. and further stub-
jects  him to threat nf license discipline
and deprivatior  ,f property unless he

provides private chnrity RS selected by
the Florida Supreme Court. invading hrs
privacy by requiring publication of his
private papers and activities.”

Bass said the Foundation board I)e-
lieves  the pro bono plan meets constitu-
tional muster and that the reporting re-
quirement ia an important component
of the plan.

“There are some initial results regard-
ing the numher of pro bono crises  that
lawyers have handled in the past year
whrch  would indicate that something in
the rule has worked very effectively,”
Bass said.

After the suit was  filed, Chief Justice
Grimee  said the court unanimously
agreed the Bar should not initiate disci-
plinary procedures against lawyers who
didn’t report on this year’s dues state-
ment whether they complied with the
voluntary pro bono standard, pending
the oritcome of the suit.

Rnss  said the Supreme Court did not
formally requeat the Foundation to get
involved in the suit and it was the Foun-
dation board which made the decision
to act. l3ass  said she will appoint a sub
rommittee  to look into retaining counsel
to represent the Foundation.

“Clearly the sentiment of the board is
that we would like to seek pro bono coun-
sel.” Bass said.

Bass said  another reason for the board
ta act is to protect the Foundation’s in-
vestment  in the pro bono plan.

Since 1990, when then Chief Justice
Raymond Ehrlich asked the Bar/Bar
Foundation Joint Commission  to study
pro bono issues, the Foundation haa
spent nearly $1.8 million, according to
Jane Curran,  the Foundation’s executive
director.

That figure includes $93,295 in direct
costs for support of the commission;
$20,900 for studies on the legal needs
of low and moderate income persons in
Florida; $831,300 in grants  for implemen-
tation of the court’s voluntary attorney
pro bono plan; a grant of $231,200 to  the
Bat for professional  staff support and
out-of-pocket costa  for implementing the
plan; and the awarding oi anothqr
$600,000 in grantJ  to 21 legal eervim
programa  as seed money to assist Floi-
ida’s  judicial circuits in implementing
the pro bono plan.

“One of our significant concernu  is to
ensure that that money wan well  spent,”
Bass said. “If it turns out the rule  is
significantly modified or revised or--in
the worst case--4verturned,  that that in-
vestment will go for naugkn

In his suit, Schwas  also argues the
pro bono rule violates several PrJViSiOnS
of the Florida Constitution, inc!uding:

l Article I, Section 9 by depriving Bar
licensees of property and liberty without
due prrxesa.

l Article I. S~ct~oris  23 and 12 by rc-
quiring publicnt.on  <If lawyers’ private
papers and private charitable work.

l Article I, Section 18 fnr imposing nd-
ministrative penaltics not prov~drri  for
hv Intv.

I
l’he Foundation believes it
has invested a tremendous
amount of time and money

to come up with the rule
now adopted by the

Suprsme  Court, wlrkh  we
feel very strongly about

defendIt@

- Hdarie  Bass,
Foundation President

l Article I, Section 9 for compeiling
lawyers m give evidence against them-
seives  in what amounts to a quasi-
criminal proceeding.

l Article VII, Section 2, by creating
an unequal ad. valorem  tax on lawyer’s
licenses.

Schwas  also said the rule violates WV-
eral  facets of the U.S. Constitution--the
equal protection clause of the 14th
Amendment, the right to be secure in
parson and papers guaranteed by the
Fourth Amendment, and depriving law-
yers of property without clue process and
their right agamst  self-incrunination  pm+
tPcted  by the Fifth Amendment.
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Schwarz  objects to Fourndation involvement in
pro bano suit

T!IF  Lauderhl; ~..~ver  who  has chal-
lenged the Sup~~7c  ?ourt’s  voluntary
pro Don0 plan ha5 ‘ilcd an objection to a
motion  hy  the F-lrr:za  nar  Foundation
to Intervene in I ::f rl;lt.

Attorney Thon:s  lione  %hwan  has
filed :rllt  nga~ns’  <1..3reme  Court Chief
.Justire  St.~phrn  I- Krimes  a3 chief ad-
mlnlstratlvc  offir?,-  r:Ni the courL Schwan,
in the federal 311:. qaid the ore  bono  plan
forces partlclpat. 07 11 a charity chosen
by the court and t:  r-andatory  reporting
provlrlon could kc d awyers  up to ridi-
cule. TCA  Y4-40422.'%?

Tn  SeptPmber. t3e  Foundation Baard
of Directors vntc,j  :o  rile ci motion to in-
tervene with the I.!? District Court for
the Northern  Cif;:rl:t  of Florida The
court hsa yet to xlsidet  the motion.

The Foundation contends it in& a
tremendous amcult  lof time and money
to come up wit.h  tPe  rule adopted by the
Supreme Court ald has an i&e-t in
defending it.

The Foundaticn  initiated and funded
The Florida Bar/F’or:da  Bar Foundation
joint  Commission nn the Delivery of Le-
gal Services ta the Indigent, which -me
up with the recommendations that  cven-
tually  became tre  court’s pro bono plan.
Since 1990, the Foundation  haa spent
nearfy $1.8 md!mn  nn the commission’s
wnrk, according t3 ,Jme  Curran,  thm FM-
datlon’s  executlre  director.

ln his motion ,)t  jetting  to the Founda-
tion’s interventlcrr,  Schwa=  said his ac-
tlon  ‘was hrougtt  against the &k for
the deprivation 01’  hle federal aonstitu-
tional  rights.

“The movant fi,r  ntervention  in not
only ,*idely  distar  :ea from that depriva-
tlon  but,  in fact 789 absolutely no eon-
ncctlon with  the 5,arr.e.”  Schwan said.

Schwart  said tie UY~ of IOTA funds
for the pro llnntl  :ommittee  “is entirely
lrrrlcvnnt  to an:” 1:;sue m this cause. This
action does not n solve  IOTA.”

“Tie procedures and methods by Which
the Florida  SuFrbime  Court adopted the
Rules In questll)r  1s  nclther  raised nor
insinuated by thr plaintiff and appears,
for the first tine. :n the movant’s pro-
posed pleading ‘n paragraphs 2 and 3 as
R red herring  40  RR to inject the legal
philosnphlcal prircipal  of legislative  im-
munity,” Schwan  said.

Miami attorney Hilarie Bass. Founda-
tion president, 3eld Randall Berg of thP
Florlda Justice 1 r 3tlrut.e  and former Flor-
ida Supreme C XI t Justice Alan Sund-
berg have agreed to represent the Foun-
datlon pro bono in tne action.

Bass  also 4aid  if the Foundation‘s mo-
tion to Intervene 13  denied, the Founda-
tion at least Would seek to file an amicus
to the proceedinp.

The pinn  sets an aspirational goal for
each attorney to provide 20 hours annu-
ally of service to indigent3,  or a $0.50 do-
nation to a legal ald office. It also  directs
each circuit  to draw up a plan tn help
IDcal layer3 meet that mal.  While the
standard is voluntiry,  the court also or-
dered lawyers  to annually report whether
they met the goal.

Failure tn do the work or donate the
funds is not grounds for discipline, but
not reporting is. under the court-ap-
proved rules.

In his suit. Schwan  said th** pro bono
rlule “sul?)ects  plamtiff  to prlbllc  and pro-
f?ssional  contumely, and further subpcts
him to threat of license discipline and
deprlvatlon  of property unless he pro-
vides private charity as selected by the
Florida Supreme Court. invading his pri-
vacy by requirmg  publication of his pri-
vate papers  end activities.”

Bass szud the Foundation board be-
lieves the pro  bono pian meets cunrtitu-
tlonal muster and that the reporting re-
quirement is an imporknt  component of
the plan.

“Apart from the false, inaccurate. and
misleading factlial  premises upon which
the movant seeks to intervene, its  pro-
posed answer and affirmative defenses
show the intent net to join in plaintiff’s
pending action but, instead, to fashion
its own, new cause,” Schwarz  said.

After the suit w filed, Florida Su-
preme Court Chief Justice Grimes an-
nouuced the court unanimously agreed
the Bar should not initiate disciplinary
procedures against lawyers who don’t re-
port pm bono activities on this year’s
dues statement, pending the outcome of
the suit.

The Supreme Court  did not formally
request the Foundation to get involvtxl
in the suit  and it was the Foundation
hoard Which made the decision to act.

In his suit, Schwan  arguea  the pro
bono rule violates several provisions of
the Florida  Constitution, including:

l Article I. Section 9 by depriving Bar
licensees of prnperty  and liberty without
due process.

l Article I. Sections 23 and 12 by re-
quuing  publication of lawyers’ private pa-
pers and private chantable  work

l Article I, Section 18 for imposing ad-
ministrative  penalties not provtded  for by
law.

0 Article{,  .Sect~on9forcompelli~law-
yers  to give evidence  apln3t  themselves
in what amounts tn a quasl-cr~minal  pro-
credlng.

9 Article VII.  Sction  2.  by creating an
{unequal  ad valorem tax on kwyer’s !i-
tenses.

‘rhwarz  also sard  the rule violates sev-
eral facet3 of the U.S.  Constitution---the
equal pmtection clause ofthe 14th Amend-
ment, the right  to be srcure  in person
and papers oaranteed by the Fourth
Amendment, and depriving  lawyers of
property Without due process  and their
right  against self~incrimination  protected
by the Fifth Amendment.
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Foundation allowed to intervene
in court pro bono plan challenge

The Florida Bar Foundation has  been
:~llowed  to intervene in a case chaileng-
ing the pro hono plan :Ind its reporting
requirement in Florida Bar rules.

Ft. Lauderdale attorney Thomas Rowe
Schwan last year filed the case, naming
Florida Supreme Court Chief *Justice
Stephen H. Grimes as the defendant. Sch-
warz  challenged the constitutionality of
the plan that sets a voluntary goal for
Florida lawyen  to provide 20 hours of
service annually for the poor, or donate
$350 to  a legal  aid program.

While that standard is volunhry,  law-
yers are required to report on the Bar
annual fee form whether they met the
goal. Shortly after  Schwan filed his case,
the Supreme Court suspended enforce-

ment of the reporting requirement, and
the suspension remains in effect this
yellr.

Assistant Attorney General Charlie
lMcCoy,  who is representing Grimes, said
the Foundation will essentially be a CD-
defendant with the chief justice. The
Foundation sought to  intervene because
it funded a joint commission appointed
by it and The Florida Bar that drafted
the pro bono plan.

On another part of the case, McCoy
said the 11th U.S. Circuit Court of Ap-
peals turned down Schwan’s  petition for
a writ of prohibition seeking to have all
federal judges and magistrates in the
Northern Dietrict  of Florida disqualified
because they are members of The Florida
Bar.

Northern District Judge William Staf-
ford, who is presiding over the case,
earlier turned town Schwa&s  request
that the judge remove himself fmm the
case because he beion@  to the Bar.

Schwarz  argued that judges who are
Bar members have a conflict of interest,
especially since judges are exempted
from the plan while lawyeig  are not.

McCoy said  the two sides stipulakd to
the facta of the case last December, and
the next step is to  file a joint report this
month. That will lay out the schedule for
proceeding with the case.
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Timetable set for concluding pro bono rule challenge

In his  amt. Schwarz  ,nnI the pro hono
rule”subjects  plarntl’f  .o public  end pro-
fesetonai  c o n t u m e l y  ind f u r t h e r  s u b -
jects him to threat rf icense dirrciplina
;Ind  deprlvatron  o f  :,roperty  unltw  h e
prowdea  private  charj’.y a#  selected by
the Florida Supreme C:wt,  Invading hia
prwatt  paper,  end set vttlea.”

A f t e r  t h e  s u i t  was  f i l e d ,  t h e  c o u r t
:Inanlmously  agreed  the Bnr should not
:nitiate  dtsctplinary  pwedurcr againat
‘awyetn who do not -eport  on their Bar
fee* stntcments  whether :hey complied
wth  the voluntary prc bono standard.

Durln~  the scheduling conference, the
Fonndetron  nnd the Florida Attorney
Gene ra l ’ s  Of f i ce .  voieh  representa
Grimee.  c o n t e n d e d  t’-e  ~:8ee  requtrcd
n o  dwovery  beca~rc  t h e  f e w  facta
needed to dectds the case are not in dia-
QUtt.

“A defensive motion ‘or summary  judg-
merit would inform phmtiflsm  to  hjr dia-
covery needa,  a n d  ‘YI 11  a f f o r d  hm,  .n
opportuntty  to make  that argument to
the court”  Sherrrll  +aid.  ?t ~111  aLso  clu-
iry  the dispute for the wurt”

Shev-IlI said If a&r -ev’emng  the mp
t i o n  3rd reepcneea  t  aopearn  Sehwarr
cannot fairly re*po*c to tn*  m&on  with-
rotit  diwovcry. then al-cry ml1 ba p~f-
mtted  by both aldw

The gian rcld an ssowationel  goal for
each attorney to pmvtde  20 hwra  l mm-

‘ally r$ &vlcta  tr,  !nrl:~ents.  or a $350
donatmn  fr> A leglll  ald office. It also dl-
rects cnch clrcutt  Lo  draw up A plan to
help locnl  lawyen  m e e t  t h a t  gonl.  While
the st;tndard  18 voluntary, the court illno
o r d e r e d  lawyera  t o  a n n u a l l y  r e p o r t
whether  they met the goal.

Failure  to do the work or donate the
funds 19 not arounda  for discipline,  but
not rcportlng  II, under the court-ap-
proved mle.

I n  hin  s u i t .  .%hwan  arquea  t h a t  t h e
pro bono rule woletea  several pmwaiona
of the F’forlda  Constitution. including:

- Article I. Section 9 by depnvmg  Bar
l~censeea  ofproperty and liberty wtthout
dllS  proceaa:

l Arttcle  1. Sectiona  23 and 12 hy re-
qulrtng  publwation of lawyers’ private
papers and prwate  charitable work;

. Article I. Section 18 for Irnp+wog ad-
mlnjatrattve  penalties not. provided for
by I3w:

m Article I. Section 9 for compelling
‘~wvyers  to  give evldencc  sgmnnt  them-
s e l v e s  in  w h a t  emountr  t o  a  quasi-
cr:m~nal  prmcedinga;  a n d

l Article VII, Section 2 by crtatlng  an
unequal ad valorem  tax on lawyer’s li-
W”<*S.

Sch- alao  ward  the rule violates sev-
eral  parta  of the U 9. Constitutton-the
equal  p r o t e c t i o n  clauac  o f  t h e  1 4 t h
Amendment. the right lo  be secure  in

.After S,hwnrz  files i 17 I rqponw  to the
,motton  for c.ummary~ud~ent,  the court
~svc C r i m e a  a n d  t h e  Foundatw,  untjl
October 31 to file a rcpiy and then ~111
AIIOW Sch. ran until November I1  to  file
a response to the reply.

Shtrr~ll  oatd  the motion for summary
Judgmen t  ~111 b e  t a k e n  ilnder  ildvise-
ment on November 12 and a report and
rc~rommendatlon  o n  t h e  motmn  ~111 b e
msde  to  Chief  Judge William Stafford
on or after thr, date.

The Foundation mtervened  ,n the case
to  pmtect  its  ~nvcstment  in the pro bono
p l a n .  The  Foundation  Inltlated  a n d
funded The Flnrrda BariFlovdn  BAT Four-
datmn  Joint Comm~sston  on the Deliv-
ery of Legal Serwces  to the Indigent.
Since 1980.  when then-CiuefJuettce  Ray-
mond Ehrlich asked  the Bar/Bar Foun-
dation .Jomt  Commwaton  to study pro
bono isclues.  the Foundation said It  haa
has  qpent n e a r l y  $ 1  R million  o n  t h e
plan.

That figure includes $93.295 in  direct
coats for support of the comm,saron:
$20.000 for studies  o n  t h e  legai needs
of low- and mwleratemcome  people m
Florida;  $831,2Cil  in grant8 for tmplemen-

-.“-

‘A defensive motion for
summary judgment would
inform plaintiff as to hlr

discovery needsl and will
afford him an opportunity
to make  that argument to

the court:

tatlo”  o f  t he  pro  b o n o  p l a n .  3 yrant  of
b231.200  tu  the Bar for pmfesaxmai  staff
s u p p o r t  a n d  out&pocket  ;‘oate  ior  urn-
picmcntlng  the plan. and the nwnrd~n~
ot’anothe,r  $600.000 III grant3 to 2 1 legal
service  programs RR  need money to 89.
s l a t  Flonda‘s  JudlcGd clrculh  ,n ample-
rnentmg  the plan.

In 1993-1994. the rimt  full Bar  year
ni  the pm how  plan. Florida  lawyers re-
p o r t e d  performmg  m o r e  t h a n  52O.OMI
pro bono houm and donatmg  $1 2.5 mtl-
lion ,n legal ald contrlbutwna.  Statlstlca
for the 1994-95 Bar year are  still berng
tabulated
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Pro bono reporting
rule under scrutiny
n Saying t3ar  members resent

the ret]Jlation, the Bar
president is initiating a review
of the pro bono reporting rule.

Florida Bar President John DeVault
hns asked the Pro Rono Legal Service
Committee tc (onslder  asking the Rdard
of’ Governors i 3 Fecommend  to  the Su-
preme Court. t7at  it repeal the manda-
tory reporting section of the pro bono
plan.

.A  rule change  eliminating the report-
ing requiremelt of the Bar’s pro bono
rule could be considered  by the board as
soon as its September 22-23 meeting in
Ponte Vedra aeach.

The pro boncl  committee was scheduled
to meet during the Bar’s September 68
General  Meeting of Committees and Sec-
tions, after this ivews went TV prese.

“Tve  asked the chair of the committee,
Larry Mathews, if I could make a brief
presentation t3  the committee and ask
them to consider if they would ask the
board to  ask the Supreme Court to re-
peal the mar.datory  reporting provision
of the reportmg plan,” DeVault  said.

The Board of Gover-
nors originally op-
posed the mandatory
reporting requite-
ment, which was pro-
posed as part of the
pro bono plan drawn
up b y  a  j o i n t  Bar-
Florida Bar Founda-
tion commission. The
Supreme Court ,  in a

DEVAUL- s p l i t  d e c i s i o n ,  a p -
proved the mandatory reporting rule.
Another major  part of the plan - the
aspirational goal that lawyers provide
20 hours annuaily  of free legal services
to  the indigen: or donate $350 to a legal
aid organizatiiln  - is voluntary

Bar members must, though, report
whether they net the goal on the Bar’s
annual fee stafzment.

After two J ears’ experience with the
plan, DeVauit  said  it’s time to revisit the

:eportmg  rule.

He Rdded.  “ I  Gunk  the membr?ra would
be ertremcly  SuQQO~tWC.  not ody  ofdrop
p,ng IL but I tiunk they would be glad
:a volunltlr~ly  comply when the mforma-
tin  M next sought by the bourd or by the
!X)UTt.‘*

The Bar president  aald he found wde-
4pread dwntufactlon  wth  t h e  reportmg
mandate among memben  dwmg  haul  eiec-
t1on  canlpargn. That unhEpp!.ness  was re-
f l e c t e d  cgaln In  t.hla  ytar’a Bar  mem-
hemhlp  attitude  survey. h e  noti.

“Thn  requrement  emed to  be offtn-
sivs  to  more of OUT  mcmbcn  than  any
cother  requlatm that hae brcn p u t  m
place,” DeVault M!CL “I  dor,‘t  dunk  i t ’s
because membera  recent doing  pro bono
work; most*them are happy to  do that.
They ~uat didn’t like bsmg  mandated tu
do the reporting.”

He empharlted  that  revisiting the re-
porting requremenr  doem not menn  the
Bur 18 ba&ng  eway from aupportmg  the
pro bono plan or encoumgmg  membera
to  do pm hono  work. He added that the
heart of the plan-and a model  for other
p m  b o n o  efforu around  the country-~
t h e  drawrng  u p  o f  local  CXCUIL plans
geared  to  meet  the aptcmJ  ntcdu o f  esch
ldty.

Pro Bono Vital
“Partwbrly  II-I that  dlffwA finan-

cd tmtu where the federal government
L S  cuttmg  back on funding, we want to
do evemng we can to encourage our
members to give  therr time  and money,”
DcVault Raid.  ‘ W e  n e e d  I*, d o  tit  m a
m-et that  II encouraging  rather  t h e n
mandatory m nature.”

Board of Governors actlon could come
aa mm as the gmup’s Sep tember  22-23
mettmg  in  Ponta Vedm Beach  the prui-
dent sud “I  would hopa that we could
get  * report  from the pm bono mmnuttm
and then If poulble  take it  to  the apprr*
pnatc  board comnut~  a n d  aem d  we
cnn  get it  preaenti to the board aa early
UI the September meeting,” he Mid

The mandatory reportmg  rule IUJ been
cuntiwc~m.l  ma IL WM  prupti  by the
Bar-Bar  Foundatmn  commlas,on,  wtuch
had rqected  another pmpod for manda-
tory pro bono.

Opponeno  o f  the reportmg  requrc-
merit  argued  It m effect made the plan
mandatory pm bono ~mce lawyers could
he held up TV rldlcule  If they reported
they didn’t  m e e t  the voluntary goals.
They air, clalmed  the rule \yw an ~mpo-
mt:on on Bar members. and an InsuIt tn
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DeVault seeks repear OT
pro bono reporting rule

I Lively  debate marks a
commit  tee’s considerat Ion of the
proposal tc: repeal mandatory
:t?portlng  3’ pro bono work.

The Suprrne  Court’s Pro Bono Legal
Services C’ommittce  heard from DeVauit
Srptember 7 nhen i t  m e t  d u r i n g  t h e
Bar’s (;eneTai  Meeting of Committees
and Sect,ronc. Former Bar and ABA Presi-
(dent W m .  Reece  S m i t h .  a l o n g  w i t h
represcntatl,des  from several legal aid pro-
grams,.also  aLtended  to oppose the rule
change.

The committee voted 6-4 to table the
issue saying they needed more lnforma-
tlon and that they wanted to hear from

:jrclllt pro  bnno committees.  !cgal  :llti
providers.  Bar memhcrs  2nd others ho,
core  maklng  a recnnunendnt.~on.

\lemhcrs then unanimouslv  voted to
rprrr  the issue  to a subcommittee with
!nstructlotrs  to seek Input  from the vnri-
011s  groups and  report hack by the end
of the year

Board Vote Delayed
I>pVault.  aft.cr the l-ate. said he was

dlsappointed  ;It  t h e  deln,)  b e c a u s e  It
would mean thf=  Board  of Governors
would not take  1.1~  the ISSUC  at its Sep-
tember 22-z:?  meetrng.  But he also said
he ?,velcomrd the chance for Bar  mem-
bers who oppose the mandarory  report-
one; r e g u l a t i o n  t o  m a k e  t h e i r  views
known to the pro bono panel.

Uesrdes  the reporting issue, which
dominated the meeting, members also
received preliminary numbers  on pro

hnno work reported by Rar  members for
the 1994-95 fiscal year. Kent Spuhler,
who directs the pro bono program, said
the number9 are lower but that may
mean only that lawyers more accurately
filled out the reporting form.

The Supreme Court-approved plan
has just finished its second full year. The

Bar Prwident  John DMautt,  center, talk over the reporting rule with First DCA
Judge Wllliam  VanNortwlck  lett,  and former Bar and ABA Pmsident  Wm. Rbbca
Smith.

plan srts  nn ;Isplrntlonal  qoai j‘or  Bar
members to perform 20 hourc  ,lnnt.lnilv
of pro hono work for the lndigcnt.  or CD[:-
trlbutc  $350 to a legal  aid office

While the goal is voluntary, the collrt
required lawyers to report annually  GII
the Bar fee statement whether ti:ry  i::et
i t .  The mandatory rrportlng  rerJulre-
ment was recommended b>- :I  !n:nt Rnr~
Bar Foundation comml~slc!n wi-,lch  3irf.w
up the plan,  but  opposed i)!-  :he  Rar
Board of Governors which  xnntcd vol-
xntary  reporting.

T h e  commissNion  was appolnted  after
;1  group of Florida lawyers petItIoned  the
court to enact a pro bono plan. Those
lawvers  noted an English common law
preaxdent  hinding in Florida could be
reasl to require attorney9 to accept cases
from the indigent.

Lawyers Unhappy
“The great majority of our members,

those who support the giving of +ro  bono
services and those who do not. resent
the requirement to  report therr  service,”
DeVault told the pro bono committee.
‘We’ve had two pro bono reporting cy-
cles and I think we’ve demonstrated
Florida lawyers do an outstanding job
of providing pro bono services.”

He added: “I’m of the opinion if we
eliminate the mandatory nature of the
reportina rre  will increase the amount
o f  p r o  ho; rervice,”

The president gave a couple  reasons
for his desire to change the rule. De-
Vault said lawyers he encountered
during his presidential campaign nver-
whelmingly complained about being
ordered to report their pro bono work.
The resentment is continuing, he added,
notrng  he gave a speech to the Hillsbor-
ough County Bar Association just before
the pro bono committee meeting and eot
a spontaneous ovation when he called
for changing the reporting rule.

A second reason, he said, is the Bar
faces tremendous challenges from such
things as efforts in Congress to slash
funding to legal services and attempts
in Florida to have the legislature take
oversight of the Bar from the Supreme
Court.

A unified Bar is needed to address
those serious iasues.  DeVault said. hut
“the main thing that t‘ractionalizes  our
Bar mrrt! than anything else IS having
to do mandatory reporting.”



tje algo n-~-aej  :hat of kolj.:I:tary  re.
porting dicl t vork,  t h e  cc.,~rt  c o u l d
ai’xays returr to mandatory reporting

Input Needed
Cathy  Tucker. pro bono coordin&r-

lvlth the Legal Aid Society of tit=+@
County, Saud the pro bono rule and re-
porting requirement has produced o
pcsltive  impact on the amount of pro
bono work in Orange County. She said
other coordinators  should have a chance
to report their experiences.

Other local pro bono coordinators cx-
pressed similar sentiments  later in the
meeting.

Committee member  Sharon Langer  pro
posed  tabl.rg  t h e  i s s u e .  S h e  n o t e d
several comm ttre  members were  absent
2nd many c-lmmittee  members were at
their first me+-tjng and needed more in-
f’ormation  bcfi:re  making a major  change
to the pro hen > program.

Her motion :o table pasz:d  six to four,
hut committee members coritinued  to dis-
cuss the izsue

First District Court of Appeal Judge
and committee meniber  William Van-
Nortwick, whc chaired the joint commis-
ylon  that  drer LIP the plan,  suggested
referring De\‘ault’s  proposal to a sub-
committee chaired by Fifth DCA Judge
Emerson  Thompson. He said that panel
has reviewed 8zd1  other proposed changes
ta  the plan.

“It seems that’s a responsible way to
move it forward,” VanNortwick said.
“I’m just trying to  move it along.”

But 18th Circuit Judge and comrnit-
tee member Thomas Freeman said the
delay and st:Jy weren’t needed.

“If we wan: lawyer support [for the
pro bono plan we have to accommodate
the mrqority  ,)f the lawyers,” Freeman
said. ‘We can’: be so focused on our mis-
sion that we I?ave  the lawyers behind.

“When he :DeVaultl  ran for president,
the single :n,ng the lawyers told him
was ‘Laok, we  don’t like this mandatory
reportrng or, low  many pro bono hours
we did,‘” he added.

He warnesl  continuing mandatory re-
porting couid  erode lawyer support for
the pro bon:  1:rogram.

Committee member William Douglas
Marsh  said .r e mandatory reporting re-
quirement ha5 generated massive oppo-
srtion in ncrtlwest Florida. “I will tell
you. as a former chair of a circuit com-
rmttee twy  d o  n o t  l i k e  m a n d a t o r y
reporting, tnqt  it is an impediment to
getting some x help.”

But other committee  members sa id
more study .s needed.

“The only t2ir.g  I hear here is people
want an informed  discussion of the is-
sues,” committee  member Steve Hanion
said .

“I suppor Ed  the motion to table be-
cause I think it IS clearly inappropriate
to  vote OII  t.t~  today,” committee mem-

:jer :i.lmliton  (bloke  nut,ed 1’1  l ike to
inow  :he  effect  of mandatory  rrportlng,
i ,\;int  to !lear  t’rom  the [jernl  aldl  conr-
:Iinators.  I ’ m  try1r.g to keep  a n  o p e n
xrnd of where I would come down.”

Smith Objects
5mlth  said he decided to attend the

committee meeting  after hearing De-
C-nult  at the Hillsborough  bar  meeting.
He warned that the Bar  dropping the
mandatory reporting  requirement would
he seen as a retreat from supporting pro
bono work.

:tid.  he cautioned, combined with con-
gressional efForti to cut support for the
Legal Services Corporation, it would be
*n  as a broad retreat from providing
legal assistance to the poor.

“I think it ia an obligation for all of
w in the legal professlon  to  provide le-
gal services to the poor,” Smith said. “I
have difficulty understanding why law-
yers resist reporting that which they
should do . . . . We need to make them
understand why this is part of our obli-
gation.”

Commit&  member Jim Baxter, who
also served on the joint commission
which drafted the pro bono plan, said
many lawyer-a don’t understand the ra-
tionale for the reporting requirement.

iMany  commission members, he noted,
wanted a mandatory pro bono program,
but instead other members came up
with an alternative that included man-
datory reporting.

“We wanted to get accountability, we
wanted to avoid setting up a new bu-
reaucracy in Tallahassee and we wantad
to make sure it was  not mandatory [pro
bonol,”  he said. “7Xat  is the reason you
have this structure today.

“If you’re going to pull a major piece
of this program out, I would hope the
proponents of that will come forward
with an alternative that will serve that
function.”

If no alternative ia provided, Barter
predicted the pro bono program would
eventually fail.

Court Juriidlction
He also  noted that the Supreme Court

has retained jurisdiction over and kept
open the pro bono ELM,  and expecta  re-
ports on how the plan  is functioning.

“We have ti be very careful before we
start diemantling  this  program or we’re
going to find ourwlves  before the court
in a--very  uncomfortable position,”
Baxter warned.

%e  development of mandatory report-
ing was  in effect n mmpmmiae between
a fairly substantial group who were in
favor of mandatory pm bono and those
of ua  who were not,” VanNortwick  said.
“It wan not a atalking  horse [for manda-
tory pm bono], but it was a good faith
attempt to get information we thought
was important”

A n d  despite  the lnitlal  cr:Llclym 3nd
revlvtance  to mandatory reporting, Van-
Nortwick  said  he believes opposition IY
wantng,  noting, “I think this is gradu-
ally being acc’epted  as  par t  of  our
culture.”

Board of Governors and committee
member John Thornton asked what the
effect would be of switching to voluntary
reporting. Spuhler replied that Texas
adopted a voluntary reporting pro bono
program and that effort has been less
effective.

Numbers Down
Spuhler also  passed out preliminary

figures for pro bono work and donations
for the 1994-95 Bar year. Although a
few reports have yet to  be tabulated, he
noted the reported pro bono houre
worked and money donated have drazti-
tally  declined from the previous year.

But, he added, that doesn’t mean
fewer hours were donated or leas money
given. Spuhler not4  there was great con-
fusion about what constituted pro bono
work for the poor in the initial year, as
well as uncertity  about how to cor-
rectly fill out the reporting form.

This year, he mid,  the form is better
and clearer and lawyers are more fa-
miliar with the program and how it
works.

Spuhlar  said that in 1993-94. lawyers
reported giving $1.5 million to legal aid
programs  under the plan, but various
legal services officea  reported receiving
only $750,000.

“Not all valid contributions goes to le-
gal aid programs,” Spuhler added. “The
financial reporting this year looks hke
it ia much closer to  what the providers
received . . * ”

‘This year is probably the more accu-
rata year. Last year was a shakeout year
and people were probably not accurately
reporting. Probably this year is the
baseline year.”

With‘ some reporta  still to be added,
Spuhler said lawyers reported giving
about $766.000 to legal aid programs,
as oppoaed to $1.5 million last year. In
time, lawyers reported giving 507,600
hours, compared to about 800,000 last
Y-a

Committee Chair Larry Mathews said
the panel will trly  to  make a recomrnen-
dation on DeVault’a  proposal aa  soon  as
the subcommittee makes ita  recommen-
dation. If necessary, he said the commit-
tee would meet before its next scheduled
gathering January 12 during the Bar’s
Midyear Meeting.

Bar members who wish to make their
feelings known about the mandatory
rule should write to Bar President John
DeVault,  c/o  T h e  FlorIda  B a r ,  6 5 0
Apalachee Parkway, Tallahassee 32399-
2300.
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Foundation wants pro bono

C!!~lcf JI.IS~,IP  jtephcn  H. Crimes  and
the Florida Rnr Fq lndntlon  recently en-
!.crcd a rnotlo~l  for <urnmary  judgment
in the challeni--p to the FlorIda  Supreme
(‘i)l:rt‘s  volurt  .r\ :Ittorney  p r o  b o n o
p  an.1

j+.torney TI-37~nj Rowe S:chw;lrt  filt!d
-:ulr  In<:t  year  II t’lt? Northern District
ot-  i’lt~rlri;~ a~11  1st  Gttmes  chnllcnging
‘hc lc~allty  n-d c-nstltutmnallty  iof  the
p r o  hono pin- xnl reporting requirc-
mrnt: SchrLT-: (:;rlnles,  TCA 94.
41u22

:+l~wnr:  531  i -hc pro  hnnn plan forces
particlpatlon  :n n :hartty  chosen hy the
corutt,  and tha,: t:: mandatory reporting
prnv~s~nn  co111d  ,lcld lawyers up  for  ridi-
ClliP.

The Foundat:?n  and the Florida At-
torr,ey  Generals Office,  which repre-
‘ents  Grimes, ;:iid  the complaint should
hc dismlsspd  +br lack of subject matter
Jurisdiction  and, assuming the court
does have jurlsdxctlon,  “there is no merit
to the plainttff’s  claims.”

‘The FoundariN:ln  :ntervened  in the case
to prnt,ect its iwestment  in the pro bono
plan. The Foundation initiated  and
funded-The  Florda Bar/Florida Bar  Foun-
dation Joint CC rnmission on the Deliv-
pry  o f  Legal  3:rvices t o  thr.  I n d i g e n t
which draftee  rules for tlx pro bono
ph.

In his suit,  ,+hwarz  said the pro bono
ruin  “?uhJects  paintiff  to pubiic  and pro-
fesslonal  contumely, and further sub+
lects  him to t,l-eat of license discipline
and  depravat 0-1  l)f property unless he
provides prlv-lt? charity as selected by
the FlorIda  SI.:~-emc  Court, invading his
private  paper:: and activities.”

The plan set: an aspirational goal for
c~cn attorney t, provide  20 hours annu-
ai\:. of legal ;t’rvxce to indigents,  or a
$350 donatlo~r  to a legal  aid office. It
nl<cl directs  <a,:h circuit t o  d r aw  up  a
plan to help 1-1~1 lawyers meet that
goal.  While tnrl  s tandard is  voluntary,
the court also (rdered lawyers to annu-
ally  report whether  they met the goal.

Failure to c.c the work or donate the
funds is not grounds  for discipline, but
not reporting i:, r;nder  the rule.

After the SLY:,  was filed, the court di-
rected the Ber Ilot to initiate discipli-
nary procedL.res  agslnst lawyers for
!‘aii,lre to repot  t Ncn  the 1995 fees state-
ment.

In accordan-e with a Joint  report
adopted by bIig!strate Judge William C.
Shcrrlll, Jr., :-I hgust,  Schwarz has un-

Parker  D. Thornyon, S~PCI;I~ assistnnt
rittorne)i  g e n e r a l .  2nd Asslytant  Xttor-
ncy  G e n e r a l  Charile  LMcCoy ;Ire repre-
sentinc  Grimes and Randall C. Berg, jr,>
Peter M. Siegel  and Alan Sundherg are
counsel for the Foundation.

‘The  defendants  solid the voluntary 2nd
,3.spirational  goals of t,he  pro bono rule
‘do  not  Invade  Schwarz’ First  Amend.
merit  right  of nonassoclation.  Schwarz
.lttacked  the goals of t,he  pro bono rule
nn their face, they said, and to do that
he must  show that  llnder  no circum--
stances can the rule be constitutional.

“Given the voluntary nature of the
rule, that is a showing the plaintiffcan-
not make,” the deferdante said.

“While plaintiff  alleges an impairment
of his First Amendment rights, it is dif-
ficult to understand exactly how the pro
bono rule impairs his rigiits  to freedom
of speech and freedom of association or
forces him to convey a mzssage  that he
does not wish to convey,” the defendants
said. “He is simply not required to do
anything.”

Since Florida Bar members have the
“absolute legal right” to decline to pro-
vide any pro bono service  or make any
monetary donation, the rule does not fa-
clally  compel  an attorney to support or
associate  with groups ser,/ing the legal
needs of the poor or any other group, the
defendants said.

“Plaintiffs First Amendment claim is
meritless,” the defendants said.

The defendants also said the manda-
tory reporting of pro bono activities does
not violate Schwa& privacy rights.

Under Rule 4-&l(d),  an attorney must
disclose how many hours (if any) of pro
bono legal service were provided and
how this was done; how much money
was donated and to what agency;
whether that attorney was unable to  pro-
vide pro bono Fervice;  or whether that
service  was deferred. Those exempt from
pro hono service  must declare which ex-
emption they claim.

Schwarz claims the disclosures violate
his First Amendment right to privacy.
The defendants, however, said the “re-
cordkeeping requirements would seem to

he an apt regulation of the legai  profes-
sion.”

“The pro bono rule addresses the  ‘free’
functiontng  of FIoriJ3’9  court  system;
that is, the courts’ anility t3  function
fairly  regardless of a civil litigant’s
wealth,” the defendants said. “Not only
are the courts, collectively, one of the
most  important  go1 ernmental institu-

T h e  defendants,  sn11.i  t,hc  rcportln~  r)t
pr’>  bono service dhnations  provtdes  “lm-
portnnt  and weftill”  Information to the
Judiciary and  Florida  citizens.  The re-
p o r t e d  Information rcveais t h e  gee-
Ernphic  rilstrlhutlon  of pro honn scrv!ce,
a n d  h e l p s  ldcntlf,y  olnrc!~  whcrc  ,>ddi-
t,ional rlsslstance  IS -needed, the ,icicn-
dank said.  ‘The  InformatIon  ;IISO  p r o -
vides one tneans by which  the cG:nrrni
public can better evaluate ia\r)-rrq  nr.d
the accesslbllity  of’t.he  court ;cstem.  ‘:I(:
defendants said.

The AG’s  office and the Foundnt,.,n
also said  the reporting requirements
could not he narrower and still  have utrl-
i t y .

The defendants said the rule also rr’-
spects attorney-client  privilege by not rc-
qulring disclosure of individual cllcnts
who are represented pro bono. While rc-
cipients of monetary donations must he
identified, the eligibility of such recipe-
ents is also left to “:ln  attorney’s good.
faith determmation,”  they satd.

“Moreover, plaintiff has never clalmcd
the reporting requlrcmcnts  were brontlrr
than necessary to  achlcvc  their  pur-
pose,” the defendants said. “He has  al-
ways contested the mere existence nf
any reporting requirements.”

The defendants said there IS no evl-
dence  before the court that would sus-
tain Schwa& “conJecture  of professlonnl
embarrassment through compliance
with the rule.”

The defendants also said “not even a
penny” of Schwarz’ property IS taken  b!
the pro bono rule.

“The taking claim must he rejected an
very simple grounds,” the defendants
said.  “Not!ung  helongIng  to plaintIff  is
taken.”

The defendants also said because  un-
der no circumstances  can the plaintiff
face possible criminal charges for report-
ing that he performed. or did not pct-
form, pro bono activities, Schwarz’ Fifth
Amendment claim is “totally devoid of
merit.”

“The pro bono rule does not require
an attorney to open any private records
to the government or the public.” the
defendants said. “It requires that a lim-
ited amount of information  be dIstIlled
from private records and tersely ru-
ported in the annual dues statement.”

While the reporting process may ra1sE
a question about the government’s  RIMI-
ity to require disclosure of such Informa-
tion, the defendants Saud.  the pro honn
rule simply does not Implicate the
Fourth Amendment right  to  be wcure
in one’s person and papers, nsnlnst  un-
reasonable searches and eclzures.



These reporting statistic3

lawyers report half aI
million pro bono hours
9y  !vhrk 3. KiLlian
- Ed&u

Florida  lawyers reported mntibutig
more than a half rrulhon  hours and more
*&an  $1376. IhO  m direct funding t0 assist
the wr =i:h  their legal problems, ac-
cording to t.le second annual pro  bono
repx-t~ filed x*ch  the Bar on lawyers’ fees
statements  -luhls  s u m m e r .

Respondrg  to the aspirational  goal of
‘20 pm bmo  YIGISS  or $X%-per-lawyer con-
:nhution  t) egal  aid set by the Supreme
Zaurt  two years  ago, Florida lawyers re-
p&d spending  561,351 hours on legal
~ervtces  ti: “he  poor.  At the median bil-
lable rate L)f  $150 per hour, that equates
to  more than $84 rmllion worth of time
Idonated  to  tne  pear.

T’k0e.e  nmbers,  however, are down sig-
nikmtly  !%:m  last year, when Bar mem-
bers reporkd  more than 620,000 hours
and more tti  $1.5 million in direct fund-
ing .

Better Numbers
But that doesn’t necessarily mean that

fewer hours were donated or less money
was  given, according to Bar President
John DeVault.  He said there was a great
deal of confusion about what qualified
as pro bono under the court’s plan in its
initial year, as well a3 uncertainty about
how to corxctl-/  fill out the reporting
form.

7 don’t LLK& it ind.icates  a real decline
in participation,” DeVault  said.  q  think
it ia probably a more accurate reflection
of what our men&m  are doing in Wma
of the way pro  bono ia defined in plaa’

Kant  Souder,  dirxtor  of the Bar’s.ef-
forts with t!!e  plan, said last year was a
*shakeout*  {ear  lxcause  the  rqxrting  m
quirement  W~A  initiated in the middle of
a Bar year and lawyers were asked to
estimate ‘tack  what pro bono  service  they
had pmvioed.  He said before the pro bona
rule waa enacted there was no reason fol’
lawyers ti) keep track of their pro bono
hours .

Spuhler Agreed this year’s numbers
give a more accurate picture of the
amount cjf  pro bono work being per-
formed tha: qualifies under the rule.

‘Stanchg  alone, I think these num-
bers are very  impressive,” Spuhler said.

The fig,u-es  were drawn from the an-
nual fees trttle3enb  of 22,283 lawyers
who report-sd thy had individually met
the Supreme  Court’s  voluntary goals. An-
other 3,6(:8 said they me: the goal
thmugh the pmvisiou 3f other setices
or through collective  sei-vices  by their law

‘Tremendous  Participation’

I n  1994.95. l a w y e r s  r e p o r t e d  g~wng
3876.d37  tn  icgal  ai pro~mns  under me
;:,a~?,  while I O T A  grantees  r e p o r t e d  re-
cwr-ing  $879.513 The firvt year of the
plan. &erg reported  gwmg  $1.5  mll-
lm m direct  fundmg.  b u t  t h e  l e g a l  ard
prn~rams  r e p o r t e d  recelvmg  o n l y
S750.000.

That 1s why we think  these numixn
are  more  accurate.-  S p u h l e r  wrd. “ W e
Xnew  last yew  there were contnbunons
rqwred :hat  we were not able m find
wthln  the ~ysteem.”

Spuhler raid whale  not a11  vahd contr-
httws wouid  be channeled to an IOTA
hmded  program, “the vast maJ”nty  of con-
:nbutmns  would go to those pmvlden.”

Organit&  Services Up
Whlie the bulk of pro bono hours are

stall  bang  performed by lawyen  on their
i~/n. Paul Doyle, the F!orida Ear  Foun-
datmn‘s director  o f  l e g a l  amstance  for
t h e  poor  granta  said t h e  Foundauon‘s
40  lcgai ad u) the poor  granleea  report
t he  number  o f  lawyen  providing p r o
bono ~erwea  through the11  pmgramr I”-
creased between 1993-94  and NH-95  by
37 pncnt.

According to the Foundation.  14,170
lawyers performed pm bono through a
legal ard  sewwe last year. armpared  with
i0.349 the year before. Pm bono iawyen
workmg  through the legal ald “ffic~  pro-
vlded 1 4 0 , 9 9 0  h o u r s  m 1994-1995.  u p
fmm 112.229 the year before, Doyle said.

“ I  think thy  overall demoostraws  that
the plan hat wan  adopti  by the court
1s  showng  yome r e a l  p r o -  a n d  W.K-
cem and while there may b wma  sub-
scantd  gmwth  yet to  be experienced,  the
ceriy  return8  s h o w  t h e r e  han alrerdy
been subatantlal  growth.” Doyle sasld.

Doyle ala” said the rncreaaed  number
of lawyers pmwding  serwes  through the
legal md  offices demon&rates  that the
%6oo,OW  m F o u n d a t i o n  grsnu  t w o  yean
ago to  21 legal ~er~l~e  program as seed
TT!O”.Ty  to  EWlStJUdid  CUTUlk  Ln  IZ’l’Zplc-

menung  tie  pm bono plan has paid off.

Reporting Rsvisw
After  two yean  OC expenenee  web  the

plan, &Vault  has asked the Pm Bono
Legal  Se~ces  Commltwe  to  recommend
to the Supreme Court that the manda-
tory reprung feature of the &e be re-
peded.

:eYadt told the mmmlttee  ,n Septem-

confirm what we have long

known, that our profession

gives mars of its time,

energy and reswrtes to

helping others than any

other in the world.’

Sum he first tailed iuc tlie  end of man-
datory pro bono  reportmg  11, Sep;c.?l.w
UeVault said he has ntce~ved  ‘ovenuhcim-
:ng  support” Car rhe move while  nwtmg
local  b a r  asSDclau”ns

T h e  p e o p l e  t h e r e  wll  nv  ti.,:  :?ey---
and moat of the lawyer5 t,wy know-&
p m  bono w o r k  ana f e e l  It 1s A orufes-
sw~al oblqation,”  DeVauit  uald.  “They
J u s t  don’t want somebody tellmg  :hem
:hey have to  fill  out the report.”

DeVault  said the pro bono mformauon
the Ear needa can be gathered through
surveys or other volunlary  methods of
c0l1ectLng  1nromlat1on.

“I  thmk w e  cm g e t  g r e a t e r  umty  m
the Bar and greater partxlpatlon  1” the
pro bono program by encouragement
rather than mandates.” he sad.

The commIttee  expects  to make a rec-
~ammendation by the end of the year.

Circuit Plans

He  a l s o  said t h e r e  h a s  been a  lot  o f
lnteractlo”  betwwn  CIKUIL  comm,ttees.
A workshop for nrcut committee  leaden
WRS heid  m June to  ailow  the panels to
rhared  w h a t  p r o g r a m s  h a v e  W”~K a n d
whuzh  have not

Spuhler said the comrmttees  are now
III the procesr ofsuhnutung  their wzond-
vcxr  rcp-ts. ahlch  yhouid  go further m
uienafymg  which programv  a r e  worlung
wel l .

Court Challenge
.Meanwhlle. tie  pro bonc~ plan IS berng

challenged by attorney l-homas Rowe  S&-
wan.  who tiled suit lax year ,n the Nonh-
em Dwnct  of Florida ayamst  Chwf Jus-
CKC  S t e p h e n  Grimes  challangmg  t h e  le-
<ahty a n d  consututlonalq  o f  t h e  p r o
bono  plan and repwnng  reqwrement.

Schwan. said the pro fun”  plan forces
part~c~pauon  In  a chantv  chosen by the
court. and that ~ls mandarory  rcportm~
p~~~~~~  could  hold lawyen  up  ior  ndl-
de.
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Magistrate to rechmmend  pro bono challenge be dismissed

The rule says the obhgatlon does  not
apply to  “members of the ~udwmry or
their staffs or to qovernment  lawyers who
are pmhrbued from performrng  legal serv-
icea  by mnstmtmal.  statutmy,  ruie or
regulatory protubttmns.”  The rule aiso
does  not apply tn  memben  of the Bar
who are  r&red.  lnactlvt  or suspended

Schwarz  argued that regardless of
their employment. judge%  star2 atw-rwe
and othen exempt under the ruie could
lulfdl  therr  pro bono obligation by the
cantrtbutron  of money to  a legal ad OF
ganltatlo”.

They can’t  pmwde direct  s+rwccs,  but
on the other hand, I have not been able
to  find anythmg  that  prohlbtta ~&es
rnd statea  attorneya  fmm contrtbutmg
$350  to  legal ard,”  Schwre  Ed.  “My mm-
plamt  1s  that the exempttow  arc rub)-
trary.”

Schwan  sard because  there IS  no “logt-
ml  mnmctmnn  between the exemptwux
and the abtlity to  pay $350. tht rule I,
urprmoua  and should be thrown out.

Coercive Provisions
S&war-z  alao argued that r~nce  the re-

portmg  requrrcment  1s  pubiic  record.
those who choose not to pmwde pro bono
~rvm*  wtll  k iabeied ‘pmfesalonally  w-
responalble.”

Sch- satd there IS no “legni  or i-a-
twnal  policy, or ethlcal  basis. for the dis-
cnmmamry  and coerc,ve aqxcta”  con-
tamed m  Rule 4-6  1.

ThornJon  said S&wan  argument that
the rule 19 arbitrary  because It cxempu
judges  and other government lawyers
who are pmhrbrted from pmvtding  free
serv,ms  to  the poor II wthout  mcrlt.

Thomson  said Judges and othen were
exempt “because they cxi’t do what the
murt  is  requesting  the prwaw  bar to  do:’
whrch IS perform dlrcct  legal servtcea  to
the poor.

He wd the deferred clasaAntm”a  art

“clearly ratmd  and necessary.”
Thomson also wd those reporting that

they did  not meet the asprratronal  goair
of the plan are not exposed to  “ndrcule
or contempt.”

There  1~ netting  in  the oprnron  to sug-
gest that,” Thomson said.
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ABC: End reporting
I A committee  endorsed the
mandatory pi kono  reporting
rule, but the 4 I Bar Conference

opposed it.

X  kry  ~~r)rnr:~~:tee  is recommending
that  the r‘!or, $3 Supreme Court not
change the req ~‘rernent  that  Bar mem-
hers’,~nnrlally  te required  to report how
muck, pro honn -v-Irk  they do for the poor.

The Pro Ror.  I ..,egal Services Commi,-
tee, .which adt-.:es  t.he  court  about the
plan it ordered i,l 1993, voted 9-6 Janu-
ary 10 not to re,:ommend  changing the
reporting requ.rsment. The vote came
after more thar 7 wo  hours of debate and
taking  testimoq:  , and  also after the All
Bar Conference v 7ted 73-58 earlier in the
day that  the rxndatory  requirement
should be lifted.

The confererce vote followed a debate
on the issue by  former Bar presidents
Ben Hill and Pat Seitz,  and discussion
from conference -delegates  that included
a comment from Supreme Court Justice
Gerald Kogan.

The Bar Boar4  of Governors is sched-
uled to review tne rule at its January 26-
27 meeting in Tallahassee

DeVauIt Wanti  Repeal
The pro bor,c committee discussion

was run by Fifth District Court of Ap-
peal Judge Emerson Thompson. Bar
President  John :.:)e’v’ault  and Ttesident-
elect John Frost zalled  for lifti:lg the re-
porting man&x:. whi;a  Seitz urged the
panel to recommend keeping the rule.

“There’s no I: ti?er single issue that Rar
members arouno  the state react SO dra-
matlcally  to, a~i the feeling when you

Trost also sad  l~wvers he’s taiked  to
are  xfrald  ther reporting  records wll  be
xred dgamst  them. And  he questxoned
*ihnt.her  the requremenr  ha2  generating
valid  numbers. notrng  they showed a
;arqe  dmp in  wrvce snd donatmna  to
legal atd otIices From  1934 to  :995.

‘I thmk  It puta a cmllinq  etkt  on a
!ot  of lawyera  who are gomg  to  do [pm
bnal. but not report It.*  he said.

Hertz sold lawycn  dre naturally mde-
pendent  and thenion  resent  ~lng tdd
what ta do. even If for a good  cause.  She
noted lawyen  had in  the past oppoeed
mandatoory contlnung  legal  educatmn
aid ~mg requwed  co UK recycled paper
t’or  court filings.  although thoea are  now
accepted.

?‘ha  reality 1s  the system that has
rxlsted  in ptovldlng  legal  s e r v i c e s
[through the federally funded Legal Ser-
wceg Corporatlonl  1s going bye-bye, and
WC  don’t have s long lead time to address
mectlng  the obligaclons.” Scltz raid.  ‘Ls-
gal Serwes fundmy  13 gone. That’s 917
mlllion.  We don’t have s pnnrmg  press
in  our basement to make that  up.  We
need to get ahead ot’  the curve to come
uo wth  solutmns.

*No  one has come up wth  a better plan
than the pro bono package. The report-
,ng  rcqurement  is  part of that package.
It 1s  a way that we  do not put the enare
onus of prondmg  pm bono  work on the
landenhlp.  It IS  a way that each mem-
kar ofthe  Bar says. ‘I am domg my share,
that I make a voiuntary  commltmenr  to
got it done.’ -

Mom Lawyers involved
Stephen E.  Day.  president-elect of th.

Florida  Bnr Foundatmn  and a member
of the Fourth Circut  pro bono cornnut-
tee. presented figures lndicaung  that
~cl~nrary  servm Increased since the
plan began.

He showed the commIttee  figur-
gather by the Foundation  that showed
,n  1992,  before the pro bono program.
10.349 Bar members  volunteered to pro-
mde pro bono work through legal ald
agermes.  In 1994. the first  year of the
pmgrum.  that numtmr row to  14.174, or
nearly .a  40 p-csnt ~ncrwt~.  he said.

Those attorneys provided 108.000
hours in  1992. and that increased  to
nearly 141.000 ,n  1Y94.  the firx report-
ing year of the pm bono plan. Day raid.
And ,n  1392.  lawyers donated 1395.150
to legal ald olXccs. In 1394, that in-
crca3.d  to  5936.ooo.

Figures Available
They also  slrd  sasrrsfacto,j  figures  on

lawyer partxipatmn  In  pro bono are
available  from reports of legal ald  ofices
and from Bat surveys. But supporten  of
reponmg  said the Bsr  Rguna  don’t eve
enough dcuul  tb help crcult  plans and
legal ald figures don’t Include  lawyer!
who pmwde  the work on their  own.

Committee  member and former Yu-
preme Court Justice  Raymond Ehriich
wpreseed  skeptinsm  that pro bono work
would increase  If the mandatory ruir
were revoked. but ne said m  uefeerence
to DeVault  he would suppcn  the rep+al.

But he warned IC the reporting  be-
comes voluntary and pm bono  work falls
off. the courc”mlght  be ~ncirned  to make
It [pro bono work] mandatory.*

Ehrlieh  also noted :-.*r  lawyers ob-
;ected  to  many changes I .re Snow  con-
sIdered  a routme  part 6: qal  lpractlce.
mcluding  mandatory CLE. mandatory
IOTA part~npauon.  usrng recycled paper
for court  Mine and changmg  from 14-
Inch to  ll-inch  paper For all court lillng%
The lattmchangt.  Ehriich wud.  generated
mom  contmveny  than any other ,tem in
hts yean  on the court.

Commlttes  Chair Larry  Mathews  sad
he didn’t  thmk  any lawyer would ever be
discrpllned  for falllng  to report his  or her
pro bono  wswce.  and consequently the
rule was  unenforceable and rhouid  De
changed “I me the day the cou~rt  wouid
dinbar or put mm Southern Second some-
one who did not check a box.” he sard.

Thompson said he was less concerned
wth  what  lawyen  want than the necea-
say of pmndmg  legal services  tn  the wr.
He also said nlymg  on lawyers’ go+d  wll
was  insufficIent.  notmg It ws the ‘+
wil” of Flomdians  that kept s-egregsted
sfhwls  and the courts tharovarrwle  that
wll  and integrated schools and ‘other  lo-
sutut1ons.

‘Law brings order to a chaotic socrety,
yet  thousands of people have no access
to  the courts  ixcause  they have no low-
yen to assist  thcm.“Thompeon  aald.  *We
have e large number of people who are



-I YC alwayr  benconnmtd  about the
pe 7x1” who qwsr  around telhn[l  everyone
ht;~ qwd they are,” Hill said. ‘I don’t
:t.  no  WC  need to  go out and teil the world
ho,u  3004  we are. I think  1fwedoourj3b.
-f Y~I audrcsa  rhe ISSUCS t h a t  are  t h e r e ,
:h;r  we w\il g e t  !.he  rccogn~r~on t h a t
:r.~yw we  should receive.*

F e gald  lawyer~-commltted  t o  p r o
a\.-~,  VJC r k - h a v e  exprcvaed  r e s e n t m e n t
L i >  t!  e rsporttnq  requirement  tn  IetterY.

_  Vhat strikes  me when I rewew  theye
!e,u  n  19 the wncenty  wrh  wmch  you say
I Ic pra bono work. because It  makes me
.a.ci  +A 1 do pro bono work because I
* ,r: :c  I do pro bono work because IL’Y
par 3i  what we should do as d men’&
11  m.r  pmfrsa~on,’  *  HIII  said. ?-hew  same
!,I Y.OTT  yo on and say. ‘I don’t need to be
-eq’.lrcd  LO tell  you I‘m gotng zo do
c-a.  WOCC  -

‘I don’t think we need to
go out and tell the ww(d

how good we are. I think if
a.. we address the issues

that are there, then we will
get the recognition!

- Ben Hill

‘Dodt  trippie the
comptehenrive  pro bono

plan that we have just
instttutd unless you can

co4ne  up with one to44ay to
mQhce  it’
--Pat St2t.z

Reporting Defended
Seltz contended that a malonty  “iBar

nemixn *upport  t h e  revrting  require+
merit  and demonstrate that support by
complwxe wth  t h e  ruic wthout.  com-
plainmg  or wntlng  !etters.

!&mbem support  IL  she 3ald. because
they we the ~:“mmg  cutbacks in  $pend-
lng  for legal aId programs that U S. Rep.
EdI .McCollum.  R-I%.,  warned about m
a n o t h e r  iixusslon  during  t h e  -411  Bar
Cwfetence.  (See story  in  th~.,Vews.~And
wblie .McCollum urged lawyers Lo look to
arporatmns for private  iundmg  for  le -
gal ~erwe~.  Seltz said  that was onhkely
!o  happen.

I’% repmung  prowdes  an essential
management  rwi for the court order&
plan. hu ssld. notmg  the court  order4
the pian the dry More she WBJ sworn m
as Bar premdsnt  in  Juno 1993.

l-hat plan call*  rot local clrcult  com-
rmtrces  to  dcrlgn  programs  to meat their
local ncedr  and rem-d  local Bar mem-
bera  to  meet those needs. Thanks mthat
effort. local plans found creauvc  ways to
~nvolvs  more  Bar members in  pro bon”
effarw. Smtz  said.

*Lawyen  are very creative.  bur If we
don’t how what people are domg  and we
don’t have concrete dam  we are oparab
ing III an unnaliatlc  world.’ %u sard.

*And  last but not least, I b-&eve that
it  doea make a difference m our lmagt  to
the public,” she snld. ‘I have !wcn  a sense
of enthumaam  among  lawyera  a s  rhey
say. ‘I am proud of the oath that I tik.  I
want tn  work together wth  all of my fel-
!ow  memben in  a  p l a n  t h a t  rccogt~~trs
m y  fimw  rCMUmW.-

She concluded, *Don’t  cnppla  the com-
prehenalve  pro  bono plan that we have
just lnstltuted.  uniess  you can come up
wth  L~LC  today LO replace It.*

Questions
caryn  Cat-w. reprewriting  the Florida

.issociatlr,.n  of  Women LA,.:.:-*.  xsked
why the plan didn’t  allow report-tlng  “tall
pr~  km work. instead  of bernq ilmlttd
to  help for the poor.

Kill  noted he hlrd  pushed  for a wider

detimtron  of what could be counccd un-
der the plan. ‘Our omlqarlons  as 9 iaw-
yer b y  wrtue  of our crammg.  2nd o u r
reqwrement f o r  public  wrv~ce  1s  f a r
greater than simply 3ervrng pocr peopis
under a defined plan.* he said.

The rams  1s  pm-t of the oath we mk
1s  not to neglect the defensclesa  or the
upprewed.’  Seltz  jald.  %y helpmg  t h e
Miami  City Ballet dwa  not IquIte  iall mta
that category.”

The same questmn  l a t e r  p r o m p t e d
Kogan to comment. *We  do know that
!awyen  do contribute  a Teat deal of time
and money to chantable  cauaca.”  he said.
The ~saue  that thrs addresses 1s  legal
servxn to tha poor.  and that 1s  what this
cor.centrptcs  o n  a n d  t h a t  IS w h a t  t h e
court  19 fw.lrUlg  on.”

Evan Marks, prewdenr  of the North
D a d e  Bar Awocclation  a n d  w h o  cwrcl-
natm  t h e  FarnAy Lw %ct~on’~  m.Lnmr
program for volunteer attorneys. cntl-
clzed the rule.

T h e  reponlng  requirement  cast9 a
chilling  effect on Indrwduai  lawyers’ pn-
racy. h e  said. adding  program@  s h o u l d
report pro hono  data Ins:ead  of lawyew

Day pnaenwd  his  F:‘,nda~on  figurer
snowmglnceascd  sery~--  and donarlona
alter  the plan, but Hill  suggested  that
might  have come  about because  of pub+
lmty  aimout  the etrorr  and from the c,r-
cult  planl.

‘I believe that when you put into
place the plans thar have b.xn  put into
place m the CIKUIW.  that ~CCOU”LI  ior a
iot  ofsucrns  we’ve had I” pm bono work.”
he sad. “I  don’t want to  day  It  5 ail [from]
reporting.*

Seitz agreed. hut yard  reporting also
helps by reminding  lawyer9 they have ‘an
~ohllgarmn  t o  help those wvlthout  a c c e s s
to the courta.

The debate ended wth  the lmrmbers
vntlng 73-58 that mandatory reporting
vhould  be abolIshed.

The conference panlclpants  were also
asked IF they favored mandatory pro
hono.  Twenty-mm  xald yes whnls  !M op-
posed that. Eleven ratd prowdlnq  legal
aId to  tha pmr  war only attorneys’ re-
,wnslb!l!ty.  wntie  16; inld ,: w.1~ d wldcr
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Pro bono reporting vote delayed

Bar I’res:cent  John DcVault  has ap-
pointed a spew-ia,  comrnlttcc  to study the
mandatory 3~0 bono reporting rule and
5nd  a poas~n  P  Aternate reporting sys-
tclm.

&Vault a:m>)unced  at the Hoard of
Governors’ January 26-27 meeting in
‘I’allahasnee  that  he was appointing the
committee irlht&ad  of seeking a board vote
Ann  a change i7 tnc  rule.

“I am per3 &cd that it would be pre-
mature dur:n<  this meeting to bring up
for discussl.~l  rind a vote the issue of
mandaton,  r r.) ‘bono reporting,” the presi-
dent said.

He noted ‘hat  on *January  25, board
!:>cmbers had aLLended the Tobias  Simon
pro bono au a rds at the Supreme Court,
and heard reiterated warnings that le-
gal aid prog:hm3  face a crisis because of
a reduction <a:-ld  threatened cutoff of fed-
eral funds. DC Vault said it could send the
wrong message for the board to follow
that warning oy seeking a change in the
pro bono ruie which might be yeen a s  a
further ,reductlon  in legal help for the
P-r-

He named Miami board member John
Thornton tc l:hair  the committee. Also
named were board members James
Fenaom, Dr ‘Wiihelmena  Ma&, Martin
Garcia.  Job-1  i:ardillo, Mannv  Morales,
Larry ?vlat~.e~vs  and Hank Coxe.  Kent .
~uuhler,  who nelped  the Bar set up the
.;;atewide  p:o bono program. was named
-;:nff for th(.  r: .jn;hl.

titer  the rleetlng, DcVault, said that
“several  01 t it  rnernilers  prior  to  thr,
~lcctlng  cxl: r,:ssed  to me their view that
:b.e  tlrnlng  ‘-f‘  cl+:3  vote was of’some  con-
s:ern  to thel-, They did not want, nor do I
want. anvor.e  to feel that the vote on this
Issue signal; any  attempt to lessen our
recognition )! the responsibility of mem-
:)tlrs  of Tht J~lnrlda Rar to provide  pro
nono  service.  o the poor.”

He reiter 1‘ ed his belief that lifting the
reporting  rl:q >:rement  would encourage
more lawyer.  t.,) provide pro bono ser-
vices. Uut  Lit  a#lded that “I felt rt  was
jr-lportant  :1-tt We  have in place a plan
tnat  would :$  r’e  the Supreme Court. and
the public  t: E data  necessary to sho\z  the
n,:iture and t: DC- of work that was  bclng
done by NC-I 13  lawyers befotc  we voted
03 t h i s  issu?

Hc s a i d  1 s,on  a s  the specinl  rom-
r-itt,cy repon  5 “we will go forward and
t.;iktl ii vot,c  I -I t.11s issue.

-! crmtln1ut  to ue committed to the idea
: nat,  mandate  ry  pro bono reporting  is not
:,w best  u 3’ t,j  obtain t,hc  scrvlccs of

PAST PRESIDENT Pat Seltz discusses the pro bono reporting requirement with  former
board member Don Gltford. Se~tz  addressed the board on behalf of 14 past Bar presidents
who support keeping the reporting requirement.

Florida lawyers and will go fbrward  to
hr~n~  that ISSW co  the board and the
Supreme Court of Florida,” DeVault  said.

Former Presidents
The creation  of the committee won the

praise of former Bar  President Pat Seitz,
who has supported the mandatoy report-
ing rule.  She  presented the board with a
letter signed by a dozen former Bar presi-
dents urging the board to support the
mandatory reporting  requirement.

deitz  agreed that the reporting rule
is controversial,  noting,  ‘We were  con-
cerned this  was going to tear the Bar
apart, and we were going to abandon the
chaliengc we have from our public oath
to preserve  equal  access to Justice.”

‘The  letter presenr.cd  by Scitz  noted  the
reporting  allows accurate compiling of
lawyers’ pro bono work and that the fed-
eral government want.5  to shift legal  aid
work from the federal covernmcnt t,o
states and local bars.

“Constructrvc  leadershIp  requires that
the board propose eflectlve  alternatives
in this  cffbrt  hefore  in  rcrnmmends  the
abolishment. ofreporting,” the letter said.

‘he  letter was signed by former  prusi-
dents Chesterfield Smith, Marshall
Criser.  BurtonYoung,  Wm. Rcece  Smith,
Robert  Floyd,  L. David Shear, Sam
Smith, James Rinaman, William O.E.
Henry, James Fox Miller, Alan Dimond
and Seitz. She  also said former presi-
dents Joe Rrtiter  and Steve Zark  asked
t,hat.  their  names be added to the letter.

The :~ctlon  at the  board came two
weeks  after theAl Bar Conference voted
73-58 to support, repeal oftile  mandatory
reporting rul(t. Rul  later that day, the Pro
Bono Lc~al  Services Commit&re  voted to
rrcommend  to the ?iupremr  I:ourt,  which
is expected t,o conduct a two-yrtar review
ofthc pro bono program, that the report-
ing rule  he retained.

DcVault  has said  that  he‘s found  the
mandatov  rrportrng  requirement 111 tht
collrt-ordered  pro  bono plan  to  hc the
greatest,  source of resentment among
members t,oward the Bar.  and t!lat  he
would like to see the mandatory rtquire-
mcnt.  dropprtl.
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Panel to make pro bono reporting
rec,ommendation  in May

A special COT nittee studying  the Bar
rule requ~nr~  13qnual reporting of pro
bono service SC m3vlng  toward making a
recommenda: )n by the Board of Gover-
nnrs’ May lY”.’  9 -neetlng  in Key West.

CommIttee  chair John Thornton re-
ported at thl> t oard’s March meeting the
group is COP,?  derlng three options but
hasn’t made a-~y Sinai recommendation.

One pr~pl-s  11  from Bar President John
&Vault wou c er d the reporting require-
mcnt.  but incll.de  a tear-off section to the
B;lr’s annua -ce statement. Bar mem-
bers could vt:IL.ntarily  use that section to
SII  bmit their r ames to their local circuit
pro bono corm-ittee  lfthey  are willing to
participate i.1  ccal  pro bono efforts.

Thornton e31d  that provision would
protect lawyers’ privacy while providing
the clrcult  prr’  bono committees with a
list  of lawyer:2  available to help in pro
bono programs.

Another op:ion,  he said, is leaving the
reporting on t:?e  fees form, but make fill-
ing it out opt*c  nai. “The language [on the
form] would say :he  amount and type of
pro bono ser+:e  is a personal choice and
a lawyer is E’T  titled  to privacy in that,’
Thornton said

‘The last option IY  to leave the report-
Ing requirement untouched.

Thornton said  commIttee  members
have revlewed  the two Florida Supreme
Court opinions that set 1.1~  the pro bono
plan, pending federal litigation challeng-
Ing the plan and related issues. He said
committee members discussed the op-
tions during a March 5 conference call
meeting.

The Supreme Court is due to review
the operation of the pro bono plan, which
sets anaspirational goal for each lawyer
of 20 hours annually helping the poor
with legal problems or donating $350 to
n legal aid office. While the goal is vol-
untary, lawyers must report each year
whether they met it.

DeVault  has said  he’s found the report-
ing requirement the most divisive issue
among Bar members, and eliminating it
would unify me-nbers  at a time when the
Bar facea  challenges to its existence in
the legislature.

The president has argued doing away
with the requirement would end lawyer
r?si.stance  to the pro bono work and re-
sult in more legal assistance for the poor.

But the Pro Bono Legal Services Com-

mittee, which advises the court on the
plan, voted carller this year to recorn-
mend keeping the reporting reqtllrement.
They noted that legal ald  programs  have
reported more donations and assistance
from lawyers since the pro bono plan
started.

X  legal  challe,nge  to the reportlng  rc-
quirement is pending in the Northern
District federaI  court. aithough  a magis-
trate has recommended that the case be
dismissed. The S’upreme  Court has ~LIS-
pended enforcement of the reporting rule
-although not the requirement to report
itself-while that challenge 13 pending.

Thornton indicated it could be a clasp
vote on the special  committee. ‘Some
people felt the rule should remain the
same,” he said. “About an equal numhcr
felt it [reporting] should become volun-
tary.”
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By one-vote margin

Bar asks’court for
voluntary

The Bar Boxd r4Governors  has voted
to  ask tkc Sc;,3-eme  Court to no longer
require lawyers to annually report
whether  they l,omply  wrth the court ’s
volluntary  pro bono plan.

The pian.  ss:t  out at rules  4-6.1 and 4-
6.5 ?f tl-7  Rules  Regulating The Florida
Bar, asks  lawvrrs  to donate 20 hours or
$350 to the pro,rision  of legal aid to the
poor. Rule 4-6 I d) requires the tiling of
the certificate -11. w appearing on the Bar’s
annual fees 9ta:ement.

At  its May 17 -neeting  in Key Wc-st,
the board approved a special committee
proposal to reccmmend  switching to vol-
untary reportlnq.  Two board committees
had earlier suggested dropplng  any an-
nual reporting, v0;untat-y  or mandatory.

Bar Prc~idrr.t  ,Tohn  DeVault.  who has
pushed for aboll cion  of mandatory report-
ing since  assu~~ngoff~e, cast the decid-
ing vote aRer  ,.r e hard  deadlwked  21-21
on the issue. ?7-.e  president usually vo’tea
oni,y when the mard  is tied.

The  board also voted to ask the court
to review its request as an emergency
rules change. President-elect John Frost,
who made the motion, said including it
in the annual rules  package next Janu-
ary would leave too little time to change
the June 1997  annual fee form if the
court approved the voluntary reporting.
Members report their pro bono work on
that form.

Responsive Board
‘“The  board’s action shows the lawyers

of Florida t>at  we are responding to
them,” DeVaul:  said after the vote. ‘I’m
pleased that tlis  wqs approved by the
board. I thinir. the committee’9 decision
was a reasonable compromise that will
still permit u3 ;o Iobtain the information
about what lawyers do without the over-
lay that is so tnublesome  to so many law-
yers.”

DeVault  nlred that the special com-
mittee wa9  fcrmed  to try to find  a com-
promise on the reporting issue. Earlier
this year, the Pro Bono Legal Services
Committee vo:ed  to recommend to the
court, which 1.3  expected to review the
operation of t,lc pro bono plan, that it
make no change to the mandatory report-

remorting
I -

lng requirement.
The board’s Program Evaluation  and

Rules commlttees.  though, both voted to
recommend that any reporting  require-
ment he dropped.

The mandatory reporting rule was
pt-sposcd  by a joint  Bar/Bar Foundatron
commission, and the Board of Governors
vnted to ask the court to Impose volun-
tary reporting Instead. In its rulmg, two
justlccs  said  they were ready to go to
mandatory pro bono, three said they sup-
ported mandatory reporting only and two
said mandatory reporting went too far.

The court also kept open the case,
promising to  review the plan after  a
couple of years of operation.

Argument9 by board members fol-
lowed debate9 in other committees, with
supporters of mandatory reporting say-
ing It  has boosted pro bono work and op-
ponents saying it’s too mtrusive  into Bar
members’ activities.

Pro Bono Boosted
Board member Rirk  Fernandez noted

that in Hillsborough County, Bay ha
Legal Services was getting about $10,000
a year in donakons  from lawyers and had
500 lawyers volunteering to handle pro
bono cases before the pro bono rule. Af-
ter the rule, donations rose to $100.000
and 1,200 attorneys working  with the
agency’s programs.

‘We are a: the point where WE have to
lead,” he said. Fernandez added that
while many Bar members have com-
plained about mandatory reporting, ‘dur-
ing the same time those complaints were
bemg voiced, we increased our pro bono
in quantum leaps.”

“This 1s  not so onerous that you can’t
take the time to do the pro bono and,
hopefully, report it,” board member Skip
Campbell sard.  ‘From a purely publicrty
and promotron  standpoint,  I  think i t
helps the profession. I don’t see it as a
major  problem.*

But while Campbell said he hasn’t had
Broward County lawyers complain to
him  about reporting, fellow 17th Circuit
board members John Hume and David

‘My members do five hours
of pro bono work a month,
if not a week. They cannot

stand having people
looking over  their shoulder!

-~-James  Fensom

Welch said they have encountered much
resentment. “This 1s  an issue  that’s popu-
lar with lawyers right  now,” Welch said.
‘I thmk  what has been worked out by the
special  comittee  is reasonable.”

Board member James Fensom said hrs
Panhandle constituents ‘do five hours of
pro bono a month, if not a week. They
cannot stand having people looking over
their shoulder.”

He said voluntiry  reporting has never
been tried and could work as well as
mandatory repoirtrng  for encouraging
lawyers and provrding  necessary infor-
mation.










