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SUMMARY OF THE REPLYARGUMENT

Contrary to thc suggestion of the Respondents, the Petition presented
by The Florida Bar is not intended to “bring{] to a crashing halt any effort. to
evaluate the success of the pro bono plan.” Response at. 4. The Petition simply
seeks to maintain the status quo by providing for openly voluntary reporting of
a member’s pro bono activities as a part of the annual dues statement. Although
the rule lauded by the Respondents yrovides for mandatory reporting, there
has been a moratorium on enforcement. since July 1993, so that. reporting has
been voluntary in practice. ‘Thijs moratorium will end with the impending
resolution of Schwarz v. Kogan, the federal lawsuit. attacking the rule. The
Peution of The Florida Bar provides an opportunity for this Court to decide
whether the Rule should provide for openly voluntary reporting or mandatory
enforced reporting. Even without enforcement, at. least 89% of the members of
The Florida Bar have voluntarily reported their pro bono activities during each
o the last three years. The Florida Bar believes they should be permitted to

continue to voluntarily display cheir commitment to provide justice for the

defenseless and oppressed.




[S]ome people have asked me over the years why I became a lawyer. 1
became a lawyer hecause I didn’t want people telling me what to do. And
I still remember that, and so [ don’t like government telling people what to
do unless it’s absolutely necessiry.
Janet Reno, Attorney Gencral of the United
States, accepting the ABA Lifetime Achievernent
Award, August 3, 1996, Orlando, Florida
REPLY ARGUMENT
Over the last three years the Rules Regulating The Forida Bar have
provided for mandatory reporting of voluntary compliance with the aspira-
tional pro bono goals set by this Court in June of 1993. Rule 4-6.1, Pro Bono
Public Service. Ncvcrtheless, athough the rule provided that failure to report
was a disciplinary offense, there has been a well-publicized moratorium on
disciplinary proceedings for failure to report since suit was filed in federal court.
chalenging the rule’s constitutionality. Since July 1993, then, the Bar has

operated under a hybrid reporting rule that was mandatory in form but volun-

tary 1n practice.

In August of this year, the U.S. District Court for the Northern District
ot Florida upheld the constitutionality of the mandatory reporting rule.
Schwarz v, Kogan, TCA 94-40422-WS (N.D. Fla., Aug. 9, 1996) (Order Direct-

ing Entry of Judgment). Upon final resolution of this case, and barring amend-

ment of the reporring requirement, pro pono reporting will become mandatory




ir. fact, and proceedings will have to bc instituted against Florida attorneys

who decline, on whatever grounds, to report their pro bono activities.

The Petition to Amend the Rules Regulating The Florida Bar seeks to
make the reporting requirement openly voluntary as it has been in fact since
July  1.993.

L. THE ISSUE BEFORE THIS COURT IS PROFESSIONALISM AND
PERSONAL RESPONSIBILITY.

The issue before this Court is, quite simply, the quest-ion of whether
mandatory enforced reporting or openly voluntary report.ing of pro hono service
should replace the hybrid system which has been in place over the last. three

vears.

A. There is virtual unanimity that attorneys have a profes-
sional responsibility to perform pro bono service in their
communities,

In their carcf’ully written bricf. the Respondents have provided a stirring
recitation of the historical commitment of The Florida Bar and this Court to
pro hono scrvice. See Response in Opposition to the Florida Bar's Petition at.
1- 10. Indeed nearly one-hall* of the Response is devoted to a defense of pro
b mo. 1d. Unfortunately, howcvcer, the Response implies that those who oppose

mandatory reporting also oppose pro bono scrvice. Such is emphatically not the

case.




In late 1. 990, this Court. stated unanimously that.

[E]very lawyer of this state who is a memher of The
Florid; Bar has an obligation to represent. the poor
when called upon by the courts and thet, each law-
ycr has agreed to that commitment when admitted
to practice law in this state. Pro bono is a part. of a
lawyer’s public responsibility as an officer of the
court..

Iy re Amendments to Rules Regulating The Florida Bar, 573 So.2d 800, 806 (Fla.

1990).

The Court went on to note that.

Thomas Jefferson once said: “There is a debt of
service due from every man to his country propor-
tioned to the bounties which nature and fortune
have mcasured to him.” The lawyers of this state
have recognized that they have a debt of scrvice to
the poor in the oath each took upon becoming a
member of the legal profession and an officer of the
courts. This important. commiument assures a jus-
tice system for all. We acknowledge our responsibil-
ity to provide the necessary leadership to accom-
plish that goal.

Id. Indeed, throughout the profession there has aways been an understanding
that public service is an important aspect of being a lawyer. This understand-

ing has transcended political lines and legal specialties.

It is an issue about. which the Petitioner and the Respondents do not

disagree, and upon which this Court, has spoken with a clear voice. The




Patitioner does not scck the weakening of the Bar’'s commitment to pro hono
service and does not bclicvc that the proposed amendment will have the effect
feared by the Respondents. Indeed the Bar believes that voluntary reporting
will encourage greater participation in pro bono activities.

B. There is widespread agreement that the reporting process is
important in encouraging pro bono service and monitoring
pro bono performance.

Nor does the Petitioner seek removal of the reporting provision of the

Rule. The Respondents, quite properly, remind this Court of its prior pro-
nouncements on the importance of reporting in encouraging pro bono service
and monitoring pro bow performance. In 1993, this Court explained:

We bclicve that accurate reporting is essential for

evaluating this program and for determining what

services are being provided under the program. This

... will alow us to determine the areas in which the

legal needs of the poor are or are not being met..

In re Amendments to Rules Regulating The Florida Bar, 630 So.2d 501, 502-03

(Fla. 1993).

Agan, the Petitioner recognizes and agrees that reporting is an essential

clement in the evaluation of the commitment. of Florida attorneys to pro hono




scrvice,’ but points out that the proposed amendment does not remove the
reporting form from the dues statement

C. The question in dispute is whether mandatory or voluntary

reporting is more appropriate in promoting, encouraging,
and monitoring pre bono service.

The real question before this Court., then, is not whether pro bono is a
part of a lawyer’s responsibility (it. is) or whether reporting plays an important
role in encouraging and assessing the success of Florida's attorneys in fulfilling
that responsibility (it does), but. whether mandatory enforced reporting is the
only sort of reporting appropriate in promoting, encouraging, and monitoring

pro hono service,

The conclusion of the Petitioner is that. while replacement of the hybrid
reporting system with a openly voluntary reporting system will not lead to a

serious degradation of the significance of quality of data, it will reduce the

“Neither Petitioncr nor Respondents believe that the dues statement
reporting requirement (whcther voluntary or mandatory) is by itself sufficient.
to assess the degrec of success of Florida's pro bono policy.

The Respondents, for example, argue that. information provided by legal
ad and legal scrvices programs lead them to conclude that the apparent 28%
decline In pro bono hours between the first and second reporting years did not
represent an actual decline. Response at 5. Information from such sources will
¢oontinue to be necessary under any new reporting administration, whether
mandatory or voluntary.
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unnecessary hostility which will be engendered by the institution of mandatory

enforced reporting.

. THE PROPOSED AMENDMENT IS THE NARROWLY FOCUSED
RESULT OF PAST EXPERIENCE, EXTENSIVE STUDY AND
BALANCED DISCUSSION.

The Respondents suggest that. the Petitioner’s decision to seek the

1 nendment was not carcfully considered or the product. of reasoned delibera-

tion. Response at. 3. In fact, the decision was the result. of extensive study and

balanced discussion growing out of the Bar's experience in administering the

pro bono rules during the last three years.

In September of 1995, the Bar President asked the Pro Bono Legal
Services Committee to study the reporting section of the pro bono plan and to
consider recommending that. reporting be made voluntary. “Pro bono reporting
rule under scrutiny,” FLA. BAR NEwWS (Sept. 15, 1995) (App. 9).” The commit-
tee undertook a three month investigation. seeking information from circuit
pro bono committees, legal aid providers, and individua Bar members before

making a recommendation. Fra. BAR NEws (Oct. 1, 1995) (App. 10).

*For the convenience of the Court, an Appendix has been prepared and
al tached which contains Florida Bar News articles and other cited materials.
The materials in the Appendix are arranged in chronologica order and
referenced in the brief as (App. ).




On January 1.0, 1996, the All Bar Conference, representing a wide range
of voluntary bar associations, Bar committees and sections, voted 56% to 44%
to recommend that the reporting requirement be made openly voluntary. See
FrLA. BAR News (Feb. 1, 1996) (App. 14). This vote occurred after a debate
between former Bar presidents Patricia .A. Seitz and Benjamin H. Hill 111, and
1 discussion session by conference delegates. Id. That same day, the Pro Bono
Legal Services Committee voted 9-6 to retain the mandatory reporting require-
ment, /d. Two other Bar committees, the Program Evaluation Committee and
the Rules Committee, voted (after extensive study) to recommend that no
reporting whatsoever be rcquircd. “Bar asks court for voluntary reporting,”

FLA. BArR News 1,4 (Junel, 1996) (App. 17).

Given the seriousness of the issue and the lack of unanimity, a special
committce was then appointed by the Bar President to study the issue before
the Board of Governors would consider the issue. “Pro bono reporting vote
delayed,” FLA. BAK News (Feb. 15, 1996) (App. 15). This committee was
made up of individuals on all sides of the issue, and the formation of the
committce was prased by many former Bar Presidents, including eleven
individuals whose names are appended to the Response. Compare Response at

14-15 with “Pro bono reporting vote delayed,” FLA. Bar NEws 4 (Fcb. 15,

1996) (App. 15).




Three months later, on May 17, 1996, the special committee made a
proposal to the Board of Governors which recommended an openly voluntary
reporting sys tem. “Bar asks court. for voluntary reporting,” FLA. BAR NEws
(une L., 1996) (App. 17). The Board of Governors, after debate, agreed by a

22-2 1 margin. Id.

The Petition which is now pending before this Court is the product. of
three years of cxpcrience under the present rule, extensive study, and balanced
discussion. The Petition was not made casualy or without regard to the
important. mandate enunciated by this Court in its opinions on pro hono service.
I1l.  THE PROPOSED AMENDMENT IS THE BEST SOLUTION TO

THE DILEMMA WHICH FACES THE BAR.

While the Petition proposes amendment of the reporting provision to
make reporting openly voluntary, it. is important to realize that reporting has
never been truly mandatory. The proposed amendment mecrely seeks to make
the rule comport with the reality: unless this Court intends for the Bar to
prosccute an attorney’s conscientious decision not to report pro hono, the rule

should not. state that the failure to report is a disciplinary offcnsc.

9




A. Over the past three years , the reporting requirement has
been mandatory in form, but openly voluntary in reality.

In 1993, this Court approved the current rule, stating:
This [reporting requirement] will allow us to deter-
mine the arcas in which the legal nceds of the poor
arc or are not being met.. Because wc find that re-
porting is essential, failure to report will constitute
an offense subject to discipline.
Amendments to Rule Regulating The Florida Bar, 630 So.2d 501, 502-03 (Fla.

1993).

In June of 1994, however, before the rule could take effect, Thomas
Schwarz filed suit. against then Chicf Justice Stephen H. Grimes in order to
block the pro bono plan. “Pro bono plan challenged in federal court,” FLA. BAR
News (Aug. 1, 1994) (App. 2). As a part. of his suit, Schwarz sought a prelimi-
nary injunction blocking the enforcement of the reporting requirement. “Bar
told not to discipline those who don't report,” FLA. BAR News (Aug. 15, 1994)
(App. 3). This Court instructed the Bar not to pursue disciplinary measures
against. those who failed to report. Id. Chiel Justice Grimes explained:

In order to promote a prompr resolution of [Schwarz
v. Grimes), the Court unanimously concluded to
direct The Florida Bar o take no disciplinary act-ion
against any attorneys for failing to report their pro

bono activities until such time as the lawsuit has
been resolved.

10




Letter of Chief Justice Grimes to Executive Director John F. Harkness, Jr. (July
2 1,1994) (App. 1). This moratorium on disciplinary action has been exten-
sivcly reported,” and is still in effect.. Although the current rule is mandatory
in form, it. is actually voluntary in practice.

B. A move to truly mandatory reporting would require the
prosecution of hundreds of cases of non-compliance by
those who conscientiously object to reporting.

Therefore, the effect of not. adopting the proposed amendment and thus

making reporting truly mandatory (for the first time) would be to make many

thousands of Florida attorneys subject. to discipline.* Clearly, committing the

limited resources of the Bar to prosecuting these additional attorneys will

See, e.g., “Bar told not. to discipline those who don’t report,” FLA. BAR
NEWS (Aug. 15, 1994) (App. 3); “$94+million to legal aid,” FLA. BAR News
(Oct. 1, 1994) (App. 4); “Foundation to intervene in pro bono plan challenge,”
FLA. BAR NEws (Oct. 15, 1994) (App. 5); “Schwarz objects to Foundation
involvement. in pro bono suit ,” FLA. BAR NEWS (Dec. 15, 1994) (App. 6);
“Foundation alowed to intervenc in court pro bono plan challenge,” FLA. BAR
NEws (June 1.5, 1995) (App. 7): “Timctabie set. for concluding pro bono rule
challenge,” FLA. BAR News (Sept.. I, 1995) (App. 8); “Pro bono reporting rule
under scrutiny,” FLA. BAR News (Sept. 15, 1995) (App. 9); “Foundation wants
pro bono suit quashed,” FLA. BAR NEws (Qct. 15, 1995) (App. 11);"Magistrate
to recommend pro bono challenge be dismissed,” FrA. BAR NEws (Dec. 1,
1995) (App. 13); “Pancl to make pro bono reporting recommendation in
May,” FLA. BAR NEwS (April 15,1996) (App. 16); “Pro bono challenge
dismissed,” FLA. BAR News (Sept. 1, 1996) (App. 18).

‘In the 1995-1996 reporting year nearly 6700 attorneys (more than
1 19%) declined to report their pro bono involvement on the dues form. Letter of
John T. Berry, Director of the Legal Division of The Florida Bar to John A.
DeVault, Il (Nov. 4, 1996) (App. 19) (noting that of 58,100, members only
5 1.400 reported).

11




require a significant dues increase or the diversion of scarce Bar resources from
ot her important programs such as professionalism, unauthorized practice, the

clients security fund and continuing legal education.’

It. should not be thought that a decision not. to report is equivalent to a
decision not. to perform pro bono services. Many attorneys sincercly believe that
for ‘The Florida Bar to monitor their pro bono activities is an insult to the moral
commitment they made when taking the oath of admission:

| will never rgject., from any considerat.ion personal
to myself, the cause of the defcnseless or oppressed,
or delay anyone's cause for lucre or malice. So Help
Me God.
Qath of Admission, para. 9 ( 1990). For these individuas, to report one's pro

bono service in a public document. is akin to having a list. of once’s charitable

contributions published in the newspaper.

The Court’s decision will dctermine whether the Bar will have to
Institute thousands of disciplinary actions against the conscientious objectors

to mandatory pro bono reporting.

In fiscal year 1995-96 the Bar expended over $5.5 million for its
disciplinary programs. Letter of John T. Berry, Director of the Legal Division of
The Florida Bar to John A. DcVault, 1 (Nov. 4, 1996) (App. 19). While it
processed 8839 complaints against attorneys, it actualy prosecuted 965 cases.
Id. An additional 3000 cases annualy would quadruple this casc load. Id.

12




C. Only voluntary reporting satisfies the goal of honesty and
professionalism in the context of personal responsibility.

In the end, only voluntary reporting gives more than lip service to the
belief that the practice of law is an honorable profession, because only volun-
tary pro hono reporting recognizes the fact. that an attorney has a responsibility
to serve the defenscless and oppressed whether anyonc is able to check this

service or not.

Respondents arguc, however, that without mandatory enforced reporting
no assessment. of the pro hono performance of Florida attorneys can be made.
Response at 1 O-1 1. They point. wo responsc rates of 10-40% among attorneys
ip the voluntary reporting states of Hawaii and Texas. There is ample data
from the last three ycars under the hybrid system to suggest that Florida's
response rate wWill be much higher. Letter of John ‘1’. Berry, Director of the
Legal Division of The Florida Bar to John A. DeVault, 111 (Nov. 4, 1996) (App.
. ) (over 89% of members in good standing reporting in each of last. three

VEArs),

The Respondents also argue that the reporting form itself may serve as a
reminder to the attorney of the pro hono commitment. Response at 14. The
Petitioner agrees, but points out that the proposed amendment does not sceic

to remove the xeporting requirement altogether or to delete it from the ducs

13




statement. The reminder function will be equaly well served by the openly

voluntary system proposed by the Bar.

In the end, the Respondents seem concerned that without. mandatory
enforced reporting of compliance with aspirational pro bono standards, Florida
attorneys will prove unresponsive to the programs designed to encourage pro
Lono service and indtituted in the last three years. After extensive study and
discussion, The Florida Bar disagrees. Our successes in the last three years
have not been due to reporting, and our failures have not been due to a lack of

coercion.

14




CONCLUSION

For the foregoing reasons, The Florida Bar requests that this Court grant

its Petition to Amend Rule 4-6. | to provide for openly voluntary reporting of

each member’'s compliance with the voluntary pro bono goas established in

1993.
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hac been resolved. In the event the rule were ultimately upheld, those who had failed
to report their pro bono activities would be given time to make their reports. Should
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Pro bono plan challenged
In federal court

By (Gary Blankenship
Associale Editor

A lawyer who once sued The Florida
Rat over its legislative policies has gone
hack to federa court to block the new pro
hono plan.

Attorney Thomas Rowe Schwarz in
June filed guit against Supreme Court
Chief Justice Step hen H. Grimes as chief
administrative  fficer of the court.
Schwarz challenged both the pro bono
plan-which he said enforced participa-
tion m 7 charitv cnosen by the court and
could hold lawvers ip to ridicule—and
the procedure for petitioning the court
for changes to Bar rules.

The Florida A:torney Generd’s Office,
which represents Grimes, has asked to
have the case moved to the Northern
District of Flori¢a. Schwarz, who lives
in Lauderhill, fled in the Southern
District, where, e noted, a large per-
centage of Bar members live.

In his suit, Schwarz said he filed an
ex parte motion with the Florida Su-
preme Court before May 20, alleging
that Rule 4-6 and Rule 1-12 of the Rules
Regulating The Florida Bar were uncon-
stitutional.

Rule 4-6 governs the pro bono plan,
which sets an annual aspirationa goal
2f 20 hours of ass:stance to the poor or a
$350 donation it a legal aid program.
The program ais¢ requires that lawyers
report annually wihether they met the-*
voluntary goal. L nder exigting laws that
reporting would he public record.

Rule 1-12 governs amendments to Bar
rules, It requires, among other things.
that at least 5¢ Bar members sign a
petition seeking a rules change.

Both rules, S¢nwarz said, violated his
rights under the Florida and US. c¢onsti-
tutions.

The pro bono rule “subjects plaintiff
to public and arofessional contumely,
and further subjects him to threat of
license discipiine and deprivation of
property unless ne provide3 private char-
ity as selected hy the Florida Supreme
Court, invading ais privacy by requiring

publication of his privaic papers and
activities” Schwan wrote.

“Rule 1-12. Amendments provides that,
while retaining exclusive jurisdiction
over the subject matter of its rules, the
Florida Supreme Court refused to con-
sider complaints that such rules violate
the constitutional rights of its licensees
unless the individual complainant ob-
tains the joinder of at least an additional
forty-nine dlies” he added.

Grimes. the suit charged, directed
Supreme Court Clerk Sid J. White not
to file Schwarz's ex parte motion because
he did not have 49 co-3igners, and to
inform Schwarz the action would not be
accepted by the court.

The suit asked that both rules be de-
clared unconstitutional and that Schwarz
he awarded costs and attorney fees.

In the ex parte motion. Schwarz said
the pro bono rule violated severa provi-
sions of the Florida Constitution, Includ-
ing:

. Article I, Section 9 by depriving Bar
licensees of property and liberty without
due process.

. Article I, Section3 23 and 12 by
requiring publication of lawyers private
paper3 and private charitable work.

. Article |. Section 18 for imposing
administrative penalties not provided
for by law.

. Article |, Section 9 for compelling
lawvyer3 to give evidence against them-
selves in what amounts t6 2 quasi-
criminal proceeding.

. Article VII, Section 2, by creating
an unequa ad valorem tax on lawyer's
licenses.

Schwarz also said the rule violates
several facets of the U.S. Conatitution—
the equal protection clause of the 14th

‘Amendment, the right to be secure in

person and papers guaranteed by the
Fourth  Amendment, and depriving law-
yers of property without due process and
their right against self-incrimination
protected by the Fifth Amendment.

He aso charged that the requirement
o f 30 signatures deprived him of the
right to seek redress.

The Florida Bar. which s not named
as a defendant, has received a copy o' the
suit and is monitoring its progress, A
copy of the sult was Lo be presented =2
the Board of Gavernors at its July 23-29
meeting 1n 3t. Petersburg.

Wrong Venue?

The Attorney General's Office nas riled
a motion 1n the Northern District asking
that the case he transferred there. It
noted that adeption of rules by the court
and enforcement by the Bar occur p
Tallahassee. _

“All likely witnesses perform their
official duties in Tallahassee; adl ree
vant documents are located at the offices
of the Florida Supreme Court or The
Florida Bar,” the motion said.

The motion also said Schwarz failed
to present any evidence for his conten-
tion that most Bar members live within
thejurisdiction of the Southern District.

Assistant Attorney General Charlie
McCoy prepared the venue motion.

Schwan sued The Florida Bar twice
in the 1980s, contending that the Bar's
legidative activities improperly took his
due3 to promote issues he disagreed
with. Both cases reached the 11th U.S.
Circuit Court of Appeals, which ruled the
Bar could take legislative positions, but
had to followcareful procedures to make
sure those positions related to Bar
functions and interests.

A3 a result of those and other rulings,
the Board of Governors adopted the
present legislative policy, which allows
members who oppose a legislative posi-
tion to seek a rebate of their dues used
to advocate chat posgition.




August 15, 1'334. Vol. 21, No, 16

/In reactior to the_ pro bono suit

Bar told not to discipline those
who don’t report

By Gary Blankenship

Associate Editor

The Flerida Supreme Court has sus-
pended discipline for Florida Bar mem-
bers who don’t, -¢ port on this year's di.s
statement whetter thev complied with
voluntary pro r ¢ nn standards.

The court tr >k the action following a
lawsuit challeng ng the legdity and con-
stitutionality f the pro bono plan aind
reporting requitement. The suit v as
filed by Thomas Fchwarz of Lauderhill
in the [J S. Disur ict Court for the South-
prn District o Tlorida. (See August |
B;]rAVELUS.)

[n a letter tc 3ar Executive Director
John F. Harknasg, Jr., Chief Justice
Stephen H. Grirmes wrote, “In order to
promote a promiot resolution of the
case, the Cour? inanimously concluded
to direct The F crida Bar to take no dis-
ciplinary action against any attorneys
for failing to report their pro bono activi-
ties until such time as the lawsuit had
been resolved. In the event the rule were
ultimately upheld, those who had failed
to report their are bono activities would
be given time to make their reports.
Should the reporting requirement of the
rule be declareq unconstitutional, the
rnntter would be moot.”

Schwarz had sought a preliminary in-
junction as part of his suit. He told As
sistant Attorney General Charles
McCoy, who is -epresenting Grimes, the
sole rlefendant 'n the suit, he would drop
that 1f the cou-t agreed not to impose
discipline for nanreporting. On July 29,
following Grimes letter, Schwan did
withdraw his reguest for a preliminary
injunction.

The pro bono g lai' sets an aspirational
goal for eachk a:itorney to provide 20
hours annually of service to indigents,
or a $350 donation to a legad aid office.
It aso directs each circuit to draw up a
plan_to help lasal lawyers meet that
goal While the standard is voluntary,
the court also nrdered lawyers to annu-
aly report whether they met the goal.

Failure to dc -he work op donate the
funds is not ¢roinds for discipline, but
not reporting is, under the court-ap-
proved rules.

Schwarz alleged the plan violated the

state and federal constitutions,
amounted to forcing lawyers to give
work to a court-approved charity, and
could hold lawyers who don't meet the
goal up to public ridicule -ince their an-
swers on dues statements would be pub-
lic.

ffe also said Grimes violated his ¢rn-
stitutional rights by refusing to aliow
the cau: t to hear his petition to change
the rule. Under Bar rules, such rule
changes must normally be sought by at
least 50 Bar member; and Schwarz filed
his request aone.

In a response to Schwarz's suit, McCoy
denied that the pro bono plan violated
any of the plaintiff'sconstitutionalrights.

McCoy also argued that Schwarz er-
red when he said in his suit that the
court will only hear complaints signed
by 50 attorneys. He noted that Rule 1.
12.141) of the Rules Regulating The Flor-
ida Bar alow the court to waive the 30-
lawyer requirement for good cause.

“Schwarz's petition did not even al-
lege such,” the reply noted.

The rgply aso noted that under the
rule, Schwan was required to notify The
Florida Bar 90 days before filing his pe-
tition with the Supreme Court, which
he did not do.

“The refusal to consider Schwarz's pe-
tition could also have been grounded on
his failure to comply with that provi-
aion,” the reply said, adding, Schwan
did not request a waiver of that rule.

The reply aso disputed Schwarz's
claim the rgjection of his filing left him
without legal recourse. The reply said
that Schwarz did not give any facts in
that part of his complaint and merely
gave conclusory legal arguments.

The reply noted that Schwarz pro-
vided no supporting information for his
clam the “great bulk” of Bar members

live in the Southern District, and added

that was irrelevant for the suit anyway. .

The reply concluded by arguing Schwarz
filed in the wrong venue.

Southern District Judge Donald Gra-
ham agreed. On July 27, he granted a
defense motion to transfer the case to
the Northern District.

“The Court finds that venue is proper
in the Northern District of Florida pur-
suant to 28 U.5.C. § 139Lbx 1) and ' 2)
as Defendant resides 1y the Northern Dis-
trict and asubstantial part of the ey ents
occurred there . the adoption and ym-
plementation of the rule at 1ssuej” Gra-
ham wrote. He alsg noted that mosg
witnessesg and relevant records ;ra
there.
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Lawyers report pro bono-

$94+ miillion to
legal aid

By Mark D. Killian

Assoctate Editn-

Ninety-thre e-million dollars worth of
time, and rcre than 31.25 million in
direct fund:ng.

That's whrat Florida lawyers contrib-
u ted last yea to assisting the poor with
their legal problems, according to the
first annuai pro bono reports, filed with
the Bar on [awvers' fees statements this
summer.

Responding to the aspirational goal of
20 pro bnno nours or a $350-per-lawyer
contribution to legal aid set by the Su-
preme Court last year, Florida lawyers
reported spending more than 620.000
hours on legal services to the poor. At
the median t:lling rate of $150 per hour
that equates to about $93 million, sub-
stantially augmenting the $11.3 million
distributed to legd ad agencies through
the interest, o lawyers trust accounts
program.

“This uncerscores what many of us al-
ready knew--that the lawyers of Florida
are doing tke r part; that we are a public~
spirited prefassion with a strong tradi-
tion of contrisuting to our communities,”
Par Presider t Bill Blews commented. “I
know of n: sther profession with this
level of commitment to helping others
without charge.’

Overwhelming Response

“it looks ike an overwhelming re-
sponse. The hundreds of thousands of

hours and nundreds of thousands of dol-.

lars being devoted to this cause is
enormouslv encouraging,” added Law-
1 ence G. Mathews, Jr., chair of the Bar's
Standing C'cmmittee on Pro Bono Legd
Hervices.

The figures were drawn from the an-
nual dues s-atements Of almost 23,000
lawyers wto reported they had individu-
ally met the Supreme Court's voluntary
goal of prcv ding 20 hours of service or
contributing $350 to a legal aid pro-
gram. Ano:kher 8,100 said they met the
god through the provision of other serv-
ices or thrcugh collective services by
their law {irmas.

The cou-t adopted the standard last

year, and 2lso caled on each circuit to
devise localized plans to provide more
services to those in need.

“Florida has consistently been in the
ead n this whole movement to get ade-
quate legal services to poor people,”
conunented Sandy [)'Alemberte, the for-
mer ABA president w hose petition with
other lawyers three years ago led to the
nppointment of the Florida Bar/Bar Foun-
dation commission that proposed the
new pro bono plan. “Through the lead-
ership shown by the Bar and the Florida
Bar Foundation (the Interest on trust
account9 program) has now spread tp
every state except one, and now this idea
is yielding additional hard-dollar re-
sources, plus considerable numbers of
direct hours between lawyers and poor
clients. It makes me very proud of the
profession, but particularly proud of the
leadership that Florida has given.”

Beyond those reporting donated hours
or dollars, the remaning reports from
the 49,821 dues statements received by
News press deadline showed about 8,000
deferred from providing services, and
8,776 were unable to provide pro bono
services last year.

Those providing direct aid reported
spending a total of dlightly more than
623.000 hours on pro bono. Another
3,593 contributed a tota of $1.25 mil-
lion to legal aid projects.

According to The Forida Bar's 1994
Economics and Law Office Management
Survey, the median billable hour
charged by those surveyed was $150 per
hour. That works out to more than $93
million worth of pro bono lega services.

More Than Ever

“That's more than the total amount
of legal services funding coming into Flor-
ida from government sources.” said Kent
R. Spuhler, director of the Bar's volun-
tary attorney participation program.

Spuhler said the numbers show the
amount of lawyers who reported doing
pro bono work was much grester than
ever reported in the past by organized
lega ad providers.

‘We got probably over 50 percent par-
ticipation of those who could conceivably

participate.” Spuhler said. “For one year
out, that's pretty positive.”

“There has aways been g sense that
Florida lawyers have been willing to
give of their time in the pro bono area
and there has never been a mechanism
to quantify it,” Mathews said. “As for
the court, and the people who spoke to
the court who did not know the level of
participation, this has to send a terrific
positive signal that the vast majority of
Florida lawyers participated.”

Mathews, however, warned that be-
cause of the way the pro bono reporting
guestions were asked on the fee State-
ments, there were some dlitches in the
accuracy of the reporting.

Mathews said some members re-
sponded to more than one category and
because of the way the numbers were
entered 1nto the Bar's computer, it 18 un-
known how many lawyers failed tg fill
out the reporting form.

Spuhler said the numbers should be
viewed in broad terms. ‘You can't ma-

nipulate them individually too much,”
he sad.
Addressing  Glitches

The iirst three pro bono questions on
the form asked |awyers whether they per-
sonally provided the service, provided
service collectively through their law
firm, or donated to a legd ad agency.

The fourth question alowed lawyers
who did not fit the first three categories
to detail how in some special manner
they met their pro bono goals.

The last two questions on the form
were for lawyers who did not provide
services or who could not because they
are retired or inactive, or are judges or
otherwise in public-sector jobs where out-
side practice is pronibited.

Bar officials sad some who answered
“yes’ tg the first guestion aso unneces-
sarily detailed how they provided service
within the space provided with the
fourth question. The form aso failed to
capture how many of those whose serv-
ice was deferred or who were unable to
provide services may have contributed
money to a legd aid program.

“We recognize that the form was a lit-




tie nt difficu t w manage. sn some of
the reporting 1 imbers don't give a true
picture of what. is going on,” Spuhler
said. “With a. -he ‘'yes’ and mo boxes it,
was easy for some attorneys 1o get lost.
For example, spme said were unable tp-
provide services, yet said they met the
goal.”

= Spuhler also said in some cases where
a law firm filed a collective satisfaction
plan, the attorneys who did the work
reported they met the goa, but other
lawyers 1n the firm faled to understand
that. they complied through the collec-
tive satisfaction plan.

Mathews sa:¢ the pro bono committee
wii] study ways to make the form clearer
next vear, and will submit some recom-
mendations to tne court.

Circuit  Responses

The pro bono comumittee has broken
the reporting numbers down hy circuit
to determine whuch circuits have low par-
tictpation rates, Spuhler said, sa the
panel can work with the various circuit
commuittee to er.courage greater partici-
pation.

For example. 3puhler said, if a circuit
has a high number of lawyers who said
they were unabnle to participate, that
may be due to a lack of knowledge of the
programs available to help lawyers meet
the goal. _

Spuhler also said the commiitee is
dtill trying to sort out those who did not
report.

“The numbers we have are the break-
down of the reports made,” he said. ‘We
are still working at getting out of the
computer the number of those who did
not report at al..”

Spuhler said he thinks the vast major-
ity of those who did not report either
overlooked the reporting form, didn't yup-
derstand what it wasg, or didn't think
they needed tg report because they were
part of a collect:ve satisfaction plan.

“My sense is that there are probably
a number who d:idn't report out of direct
protest,” Spuhler said.

Attorney Thomas Rowe Schwan in
June filed suit against Chief Justice
Stephen H. Grimes challenging the |e-
gaiity of the pro dono plan and reporting
requirement.

The Board o7 Tovernors supported set-
ting a voluntary pro bono goal, but
argued against the reporting require-
ment adopted bv the court.

In response ta the Schwan suit, the
court said it would not sanction lawyers
for failing to report until the suit is re-
solved. The suit is pending in the U.S.
District Court {or the Northern District
of Florida.
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Foundation to intervene in pro bono
plan challenge

B The Flgriga Bar foundation is
seeking to prorect 1ts $1.8
million investrmant In the
aspirational pra bono plan.

By Mark D. K:l'ian

Assocuate Editor

The Florida Bar Frundation has voted
to intérvene in a {aderal court challenge
to the Supreme CZourt's voluntary attor-
ney pro bono plan

Attorney Thomas Rowe Schwarz has
filed suit agamst Supreme Court Chief
Justice Stephen H. Grimes as chief ad-
ministrative officer Of the court. Schwarz
said the pro bono plan forces participa-
tion in a charity c1osen by the court and
its mandatory reporting provision could
hold lawyers up to ridicule.

Meeting in Oriande September 23. the
Foundation Board of Directors voted to
file a motion to intervene with the U.S.
District Court for the Northern District
of Florida

“The Foundation believes it has in-
vested a tremendous amount of time and
money tp come up with the rule now
adopted Ly the Supreme Court which we
feel very strongly abaut defending”’ said
Miami attorney Hilarie Baas, president
of the Foundation

Foundation Role

The [‘oundatior. initiated and funded
The Florida BarFlorida Bar Foundation
Joint Commission on the Delivery of Le-
gd Services to the Indigent, which came
up with the recommendations that even-
tually became the court’s pro bono plan,

The plan sets an aspirational goa for
each attorney to | rovide 20 hours annu-
aly of service wg indigents, or a $350
donation to a legal aid office. It also di-
re& esch circwit to draw up a plan to
help iocal lawyers meet that goal. While
the standard is va.untary, the court also
ordered lawyers to annually report
whether they met the goal.

Failure to do the work or donate the
funds is not grounds for discipline, but
not reporting 1, under the court-ap
proved rules.

Lawyers first reports, tabulated last
month, recorded more than 620,000 pro
bono hours and $1.25 million in legd
aid contributions.

In his suit, Schwarz said the pro bono
rule “subjecb pia ntiff to public and pro-
fessional contumely. and further gub-
jects him to threat nf license discipline
and deprivatior » property unless he

provides private charity as Selected by
the Florida Supreme Court. invading his
privecy by requiring publication of his
private papers and activities.”

Bass said the Foundation board -
lieves the pro bono plan meets constitu-
tional muster and that the reporting re-
quirement s an important component
of the plan.

“There are some initial results regard-
ing the numher of pro bono cages that
lawyers have handled in the past year
which would indicate that something in
the rule has worked very -effectively,”
Bass said.

After the suit was filed, Chief Justice
Grimes said the court unanimously
agreed the Bar should not initiate disci-
plinary procedures against lawyers who
didn’'t report on this year's dues state-
ment whether they complied with the
voluntary pro bono standard, pending
the onttcome of the suit.

Bass said the Supreme Court did not
formaly requeat the Foundation to get
involved in the suit and it was the Foun-
dation board which made the decision
to act. Bass said she will appoint a sub
rommittee to look into retaining counsel
to represent the Foundation.

“Clearly the sentiment of the board is
that we would like to seek pro bono coun-
sel.” Bass said.

Bass said another reason for the board
ta act is to protect the Foundation's in-
vestment in the pro bono plan.

Since 1990, when then Chief Justice
Raymond Ehrlich asked the Bar/Bar
Foundation Joint Commission ts study
pro bono issues, the Foundation has
spent nearly $1.8 million, according to
Jane Curran, the Foundation’s executive
director.

That figure includes $93,295 in direct
costs for support of the commission;
$20,900 for studies on the legal needs
of low and moderate income persons in
Florida; $831,300 in grants for implemen-
tation of the court’s voluntary attorney
pro bono plan; a grant of $231,200 to the
Bat for professional staff support and
out-of-pocket costa for implementing the
plan; and the awarding oi anothgr
$600,000 in grants to 21 legd eervim
programs as seed money ty assist Flor-
ida's judicid circuits in implementing
the pro bono plan.

“One of our significant eoneerns is to
ensure that that money wan well spent,”
Bass said. “If it turns out the rule is
significantly modified or revised or--in
the worst cage—overturned, that that in-
vestment will go for naught”

In his suit, Schwarz also argues the
pro bono rule violates several pryvisions
of the Florida Constitution, ineluding:

. Article I, Section 9 by depriving Bar
licensees of property and liberty without
due process.

. Articlel. Sectiorig 23 and 12 by re-
quiring publicat.on of lawyers' private
papers and private charitable work.

. Atrticle |, Section 18 fyr imposing ad-
ministrative penaltics not provided for
hv fasw,

The Foundation believes it

has invested a tremendous
amount of time and money
to come up with the rule
now adopted by the
Supreme Court, which we
feel very strongly about
defending.

— Hilarie Bass,
Foundation President

. Article I, Section 9 for compeiling
lawyers to give evidence against them-
seives in what amounts to a quasi-
crimina  proceeding.

. Article VII, Section 2, by creating
an unequa ad. valerem tax on lawyer's
licenses.

Schwarz also said the rule violates 3ev-
eral facets of the U.S. Constitution--the
equal protection clause of the 14th
Amendment, the right to be secure in
parson and papers guaranteed by the
Fourth Amendment, and depriving law-
yers of property without clue process and
their right against seif-incrimination pro-
tected by the Fifth Amendment.
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SchwarzobjectstoFoundationinvolvementin

pro bano suit

By Mark [} Kiilian

Assoctate Eaitor

The Lauderh:y awver wha has cha-
lenged the Suprame Court's voluntary
pro nono plan has “iled @ objection to a
motion by the Flrriza Bar Foundation
to Intervene in 1 e st.

Attorney Themes Jowe Schwarz has
filed =uit agamns' “uoreme Court Chief
Justice Stephen F (‘rimes a3 chief ad-
ministrative offize of the court, Schwarz,
in the federal $u.". :aid the arn bono plan
forces participat 01 1m a charity chosen
by the court and t: r-andatory reporting
provision could ke d awyers up to ridi-
cule. TCA 94-40422-W8

[v September. t1e Foundation Board
of Directors voted to fj]e o motion to in-
tervene with the "3 District Court for
the Northern Dis:rict of Florida The
court has yet to -cnsider the motion.

The Foundation contends it invested @
tremendous amcunt of time and money
to come up with te rue adopted by the
Supreme Court atd has an interest in
defending it.

The Foundaticn initiated and funded
The Florida Bar/F'or:da Bar Foundation
Joint Commisaion on the Delivery of Le-
gd Services to the Indigent, which eame
up with the recommendations that even-
tually became te court’s pro bono plan.
Since 1990, the Foundation has spent
nearty $1.8 million on the commission’s
wnrk, according ta Jane Curran, the Foun-
dation's executive director.

In his motion 1t jecting to the Founda-
tion's interventior, Schwarz said his ae-
tion ‘was brougrt against the state for
the deprivation of hws federal constitu-
tional rights.

“The movant fir niervention is not
only widely distar cea from that depriva-
tion but, 1n fat nas absolutely no con-
nection with the zame,” Schwarz said.

Schwarz said tae use of IOTA funds
for the pro hono :ommittee “is entirely
irrelevant to any 158ue m this cause. This
action does not n solve IOTA.”

“Tie procedures and methods by Which
the Florida Supreme Court adopted the
Rules in question 18 neither raised nor
insinuated by the plaintiff and appears,
for the first tine. :a the movant’'s pro-
posed pleading :n paragraphs 2 and 3 as
a red herring ¢0 RR to inject the lega
philesophical prircipal of legislative im-
munity,” Schwarz said.

Miami attorney Hilarie Bass. Founda-
tion president, sz1d Randall Berg of the
Florida Justice r stizute and former Flor-
ida Supreme  n. t Justice Alan Sund-
herg have agreed to represent the Foun-
dation pro bono i tne action.

Bass also aaid if the Foundation's mo-
tion to Intervene i3 denied, the Founda
tion at least Would seek to file an amicus
to the proceedings.

The plan sets an aspirational goa for
each attorney to provide 20 hours annu-
aly of service to indigents, Or a $350 do-
nation to alegd ad office. It alsp directs
each circuit to draw up a plan to help
local lawyers meet that goal. While the
standard is voluntary, the court also or-
dered lawyers to annually report whether
they met the god.

Failure to do the work or donate the
funds is not grounds for discipline, but
not reporting is. under the court-ap-
proved rules.

In his suit, Schwarz said the pro bono
rule "subjects plaintiff to public and pro-
fessional contumely, and further subjects
him to threat of license discipline and
deprivation Of property unless he pro-
vides private charity as selected by the
Florida Supreme Court. invading his pri-
vacy by requiring publication of his pri-
vate papers and activities.”

Bass said the Foundation board be-
lieves the pro bono plan meets constitu-
tional muster and that the reporting re-
quirement is an importznt component of
the plan.

“Apart from the false, inaccurate. and
mideading fact:al premises upon which
the movant seeks to intervene, its pro-
posed answer and affirmative defenses
show the intent net to join in plaintiff's
pending action but, instead, to fashion
its own, new cause,” Schwarz said.

After the suit waa filed, Florida Su-
preme Court Chief Justice Grimes an-
nouaced the court unanimously agreed
the Bar should not initiate disciplinary
procedures against lawyers who don’t re-
port pm bono activities on this year's
dues statement, pending the outcome of
the suit.

The Supreme Court did not formally
request the Foundation to get involved
in the gyuit and it was the Foundation
hoard Which made the decision to act.

In his suit, Schwarz argues the pro
bono rule violates several provisions of
the Florida Condtitution, including:

. Article |. Section 9 by depriving Bar
licensees of prnperty and liberty without
due process.

. Article |. Sections 23 and 12 by re.
quiring publication of lawyers private pa
pers and private charitable work

. Article |, Section 18 for imposing ad-
ministrative penalties not provided for by
law,

¢+ Articlel, Section§ for compelling law-
yers to give evidence against themselves
1n what amounts to a quasi~«riminal pro-
ceeding.

» Article VIT, Section 2, by credting an
unequal ad valorem tax on lawyer's li-
censes,

Schwarz aso said the rule violates sev-
eral facet3 of the [J.S. Constitution—the
equal protection clause of the 14th Amend-
ment, the right to be secure in person
and papers guaranteed by the Fourth
Amendment, and depriving lawyers of
property Without due process and their
right against self-incrimination protected
by the Fifth Amendment.




The Fiorida Bar Mews/June 15, 1995~2%

Foundation allowed to intervene
In court pro bono plan challenge

The Florida Bar Foundation has been
allowed to intervene in a case chajleng-
ing the pro bono plan and its reporting
requirement in Florida Bar rules.

Ft. Lauderdale attorney Thomas Rowe
Schwan last year filed the case, naming
Florida Supreme Court Chief Justice
Stephen H. Grimes as the defendant. Sch-
warz chalenged the constitutionality of
the plan that sets a voluntary goa for
Florida lawyers to provide 20 hours of
service annually for the poor, or donate
$350 to a legal aid program.

While that standard is voluntary, law-
yers are required to report on the Bar
annual fee form whether they met the
goal. Shortly after Schwan filed his case,
the Supreme Court suspended enforce-

ment of the reporting requirement, and
the suspension remains in effect this
year,

Assistant Attorney General Charlie
McCoy, who is representing Grimes, said
the Foundation will essentialy be a ¢o-
defendant with the chief justice. The
Foundation sought to intervene because
it funded a joint commission appointed
by it and The Florida Bar that drafted
the pro bono plan.

On another part of the case, McCoy
said the 11th U.S. Circuit Court of Ap-
peals turned down Schwarz’s petition for
a writ of prohibition seeking to have dll
federal judges and magistrates in the
Northern District of Forida disqualified
because they are members of The Florida
Bar.

Northern District Judge William Staf-
ford, who is presiding over the case,
earlier turned town Schwarz’s request
that the judge remove himsaf fmm the
case because he belongs to the Bar.

Schwarz argued that judges who are
Bar members have a conflict of interest,
especially since judges are exempted
from the plan while lawyeis are not.

McCoy said the two sides stipulated to
the facts of the case last December, and
the next step is to file a joint report this
month. That will lay out the schedule for
proceeding with the case.
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Timetable set for concluding pro bono rule challenge

3y Mark D. Killiar

srociate BEdiar

A frderal magistrate has approved a
simetaple o govern b a ornceedings in
a challenge to the F orda Supreme
Mrurt's voluntary st arrey pro bLona
plan,

Attorney Thomas Zcwe 3chwarz filed
sutt laat year agmiast Chief Justice
Stephen H. (irimes cnailerging the con-
stitutionality of the »lan and reporting
requirement. Schwarz 4aia the pro bono
plan furces participaton in a charity
chosen by the court a-d its mandatory
reporting prnviqion c0.id result in law-
wers heing held up for idicule.

Acting August 10, 7 8 Northern Dis-
rrict Magistrate Juige Williain C
Shermii’, Jr., adoptea ¢ ot report that
gives the chief justize and the Florida
Bar Foundation, which intervened in the
rage, anti] Septembe- 5 to file a motion
for aummary judgmen:. The order then
allows Schwarz unti. October 16 to ile
A response containing arguments as to
whether discovery is needed. Schwarz v.
Grimes. TCA 94-404022

In his suit, Schwary said the pro hone
rule “subjects plainti{f .o public and pro-
fesaional contumely :ind further sub-
jects him to threat cf icense discipline
and deprivation of droperty unless he
provides private charity aa selected by
the Florida Supreme (aurt, Invading his
private papers and set yitjes.”

After the suit wan filed, the court
unanimously agreed the Bar should not
‘nitiate disciplinary procedures against
‘awyers Who do not report on their Bar
fees statements whether they complied
with the voluntary pre bono standard.

Durmg the scheduling conference, the
Foundation nnd the Florida Attorney
General’s Office. wnich represants
Grimes, contended t-g case required
no discovery becasre the few facts
needed to decide the case are not in dis-
pute.

Schwarz, however, argued that discov-
oty may b. needed—.particuiarly on his
equal protection clmim-—but he will be
unable to determine i¥ discovery is ne-
cessary until he sees the defendant’s re-
Aponse.

“A defensive motion ‘or surrmary judg-
ment would inform plmintifT sw to his dis-
covery needs, and wril afford him an
opportunity tgp makas that argument to
the court” Sherrill said. “Tt will aiso clar-
ify the dispute for tre sourt”

Sherill said if after ev-ewing the mo-
tion apd responses t appears Schwary
cannot fairly respenc to the motipn with-
it discovery, then aiscovery wiil be per-
mitted by both sides

The sian aety an asoirational goal for
each attorney to provide 0 hours ¢ MM

ally of services to indi wgenta, or 1 3150
donation £y A legal aid office. It also di-
rects each circuit to draw up A plan to
help loeal lawyers meet that goal. While
the astandard g voluntary, the court algp
ordered iawyers to annually report
whether they met the goal.

Farture to do the work or donate the
funds 19 not grounds for discipline, but
not reporting 1, under the court-ap-
proved rule.

In his suit. Schwarz argues that the
pro bono rule violates several provisions
of the Florida Constitution. including:

1 Article |. Section 9 by depriving Bar
licensees ofproperty and liberty without
due process;

« Article 1. Sections 23 and 12 hy re.
quiring publieation of lawyers' private
papers and private charitable work;

. Article |. Section 18 for imposing ad-

ministrative penalties not provided for
by law:
v Article 1. Section 9 for compelling

‘awyers to give evidencs agminat them-
selves 1n what amounts to a quasi-
criminal proceedingm; and

. Article VII, Section 2 by creating an
unequal ad valorem tax on lawyer's lj-
Cences.

Schwarz also said the rule violates sey-
eral parts of the U 3. Conatitution—the
equal protection ¢lause of the 14th
Amendment. the right to be secure in

person and papers guaranteed by the
Fourth Amendment, and depriving law-
yers of property without due process and
their right against seif-incrimination pro-
tected by the Fifth Amendment,

After S:hwarg filest 181 ~aponse to the
motion for summary judgment, the court
gave Crimea and the fpundation until
October 41 to file g repiy and then wnil
allow Sech' ran until November [ to file
a response to the reply.

Sherril] maid the motion for surmmary
Judgment will be taken under advise-
ment on November 12 and a report and
re-ommendation on the mption will be
made to Chief Judge William Stafford
on or after tha. date.

The Foundation intarvened In the case
to protect its investment in the pro bono
plan. The Foundation initiated and
funded The Florida Bar/Floridn Bar Foun-
dation Joint Commission on the Deliv-
ery of Legal Services to the [ndigent.
Since 1980, when then-Chief Justice Ray-
mond Ehrlich asked the Bar/Bar Foun-
dation Joint Commission to study pro
bono issues, the Foundation said it has
has gpent nearly $1 8 million on the
plan.

That figure includes $93.295 11 direct
coats for support of the commission;
$20.000 for studies on the legal needs
of low- and moderate-income people i
Florida; $831,200 in grants for implemen-

‘A defensive motion for

summary judgment would

inform plaintiff as to his

discovery needs, and will

afford him an opportunity

to make that argument to
the court:

— William C. Sherrill, Jr.,
Magistrate Judge

tation of the pro bono plan. 3 wrant of
$231,200 to the Bar for professional staff
support and out-of-pocket costs for 1m-
piementing the plan; and the awarding
of angther $600,000 ngrants to 2 1 legal
service programs As need money ‘o 48-
slat Florida's judicial circuits i imple-
menting the plan.

In 1993-1994. the first full Bar year
of the pm hono plan. Florida lawyers re-
ported performing more than §20.000
pro bono hours and denating $1 2.5 mul-
lion in legal aid contributions. Statistics
for the 1994-95 Bar year are still being
tabulated.
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Pro bono reportin
rule under scrutin

m  Saying 8ar members resent
the reglation, the Bar
president is initiating a review
of the pro bono reporting rule.

By Gary Blarkenship
Assocate Editor

Florida Bar President John DeVault
has asked the Pro Bono Legd Service
Committee to consider asking the Board
of’ Governors i 3 recommend to the Su-
preme Court. tnat it repea the manda
tory reporting section of the pro bono
plan.

4 rule change eliminating the report-
ing requiremeat of the Bar's pro bono
rule could be ¢onsidered by the board as
soon as itz September 22-23 mesting in
Ponte Vedra Beach.

The pro bonc committee was scheduled
tg meet during the Bar's September 6-8
(General Meeting of Committees and Sec-
tiong, after this News went tq press.

“Tve asked the chair of the committee,
Larry Mathews, f | could make a brief
presentation ts the committee and ask
them to consider if they would ask the
board to ask the Supreme Court to re-
pead the mandatory reporting provision
of the reportmg plan,” DeVault said.

The Board of Gover-
nors originally op-
posed the mandatory
reporting require-
ment, which was pro-
posed as part of the
R pro bono plan drawn
Qup by a joint Bar-
Florida Bar Founda-
tion commission. The
Supreme Court, in a
split decision, ap-
proved the mandatory reporting rule.
Another major part of the plan == the
aspirational goal that lawyers provide
20 hours annuaily of free legad services
to the indigen: or donate $350 to a legd
ad organization = is voluntary

Bar members must, though, report
whether they met the goa on the Bar's
annual fee statement.

After two y ears experience with the
plan, DeVauit sa:id it's time to revisit the

DEVAUL™

reporting rule.

“The Supreme Court opinion, which
adopted the pro bono pian, envisioned 1n
the plan a method to mmitally evaivate
the effectiveness of this plan,” DeVault
said. "We agree with the commission that
in order to evaluate the effectiveness of
iocal (¢ircwt| plana [called for in the rule}
4 reporfing scheme 15 necessary.

‘I believe we now have that informa-
tign; it's well documented, and [ think
there's no need to continue, at least on
an annual basis, to require members of
The Florida Bar to do that reporting”

A

He added, “| think the members would
be extremely supportive, not only of drop
ping 1t but | think they would be giad
t0 voluntarily comply when the informa-
tion 14 next sought by the board or by the
court”

The Bar president said he found wide-
spread dissatisfaction with the reporting
mandate among members during his eiec-
tion CAIMPAEN. That unhappiness Was re-
flected agamn i this year's Bar mem-
bership attitude survey, h e noted.

“This requirement seemed {n be offen-
sive tp more of QUr members than any
other regulation that has been p u t in
place,” DeVault said. “1 dor't thunk it's
because members recent daing pro bono
work; most® them are happy to do that.
They just didn't like being mandated to
do the reporting.”

He emphasized that revisiting the re-
porting requirement does not mean the
Bar 13 backing away from supportng the
pro bono plan or encouraging members
to do pm bono work. He added that the
heart of the plan-and a model for other
pm bono efforts around the country—s
the drawing up of loeal ¢ireuit plans
geared to meet the special needs of each
locality.

Pro Bono Vital

“Particularly i1n these difficult finan-
cd times where the federa government
i3 cutting back on funding, we want to
do everything we can to encourage our
members to give their time and money,”
DeVault smd. ‘We need to do that | a
manper that 19 encouraging rather then
mandatory it nature.”

Boaard of Governors action could come
A4 300N & the group's September 22-23
meeting 1N Ponte Vedra Beach, the presi-
dent said. 1 would hope that we could
get a report from the pm bono committes
and then U possible take it to the appro-
priate board commuttees a n d see if we
can get it presented to the board as early
ap the September meeting,” he smd.

The mandatory reporting rule has been
controversial sinee 1t Was proposed by the
Bar-Bar Foundation commission, which
had rejected another proposal for manda-
tary pro bono.

Opponents 0 f  the reporting require-
ment argued 1t 1 effect made the plan
mandatory pm bono §in¢e lawyers could
he held up to ridicule 1f they reported
they didn't meet the voluntary goals.
They air, claimed the rule was an 1mpo-
811101 on Bar members. and an insuit W

the majority of Liwvers who aiready do
pro bono work.

Supporters of the rule have argued
that it's necessary o measure the atfecs
tiveness of the program and heip the sir-
Cult COMITutiees that oversee the ocal
plans make the maximum use of avail-
able resources

In 1994, the Supreme Court suspended
enforeement of the rule (rmembers are ro-
quired to report, but there will b no en-
jorcement) following a lawswut challeng-
ing the reporting manadate. The suit was
filed by Ft. Lauderdale attorney Thomas
Schwarz.

On August 10, U8 Northern District
Magistrate Judge Witharn C. Sherill, dr.,
ser September 15 as the deadlne for the
Bar Foundation and Chief Justice
Stephen H. Grimes to file a motion for
summary judgment in the smt. (See story
in the September | Bar News.) Schwarz
then has until October 16 to file a re-
sponse and outline what discovery he
thunks 15 needed. The Foundation inter-
vened In the case to protect its nvest-
ment in the pro bono plan.

The defendants will have until October
31 to respond to Schwarz' brief, and Sch-
warz will have until November 11 to re-
ply to that filing. Sherill said the sum-
mary judgment motion will be taken un-
der advisement on November 10 and a
report and recommendation made to
Judge William Stafford on or after that
date.

Schwarz has argued the plan violates
several provisions of the state and fed-
aral constitutions, including depriving
lawvers of property without due process
and the right agamst self-incrimination.
The plan. he sad. requires publication
of lawyers’ private papers. :Mmposes
admimstrative penalties not provided for
bv law and deprives lawvers of liberty
and propertv without due process

In 1993-94. the rirst full Bar vear with
the plan, Florida lawvers reported per-
forming more than 620.000 pro bono
hours and donating $1.25 mullion w0 legal
awd offices. Statisties for the 1994-95 Bar
year are still being tabulated.
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DeVault seeks repeat or
pro bono reporting rule

B [vely debate marks a
commit tee’s considerat |0n of the
proposal tz repeal mandatory
reporting 2° £ro bono work.

Dv Gary Bankenship
Vazoeiede Rt

A commitien nas tabled Florida Bar
President.Jehn DeVault's request to rec-
nmmend a ~s2eal of the mandatory pro
bono reporting rule. But the panel prom-
1sed to make a recommendation by the
end of the year.

The Suprerme Court's Pro Bono Legal
Services Committee heard from DeVault
September 7 when it met during the
Bar's (General Meeting of Committees
and Sections. Former Bar and ABA Presi-
dent Wm. Reece Smith. along with
representatives from several legal ad pro-
grams,,also attended to oppose the rule
change.

The committee voted 6-4 to table the
issue saying they needed more informa-
tian and that they wanted to hear from

sirout pro bono committees, legal aid
providers, Bar members and others be-
fore making a recommendation.

Members then unanimously voted to
refpr the yssue to a subcommittee with
instruetions to seek nput from the vari-
nus groups and report hack by the end
of the year

Board Vote Delayed

DeVault, after the vote, said he was
disappointed at the delav because 1t
would mean the Board of Governors
would not take up the ssue at its Sep-
tember 22.23 meeting. But he aso said
he welcomed the chance for Bar mem-
bers who oppose the mandatory report-
Ing regulation to make their views
known to the pro bono panel.

Besides the reporting issue, which
dominated the meeting, members also
received preliminary numbers on pro
bano work reported by Bar members for
the 1994-95 fiscal year. Kent Spuhler,
who directs the pro bono program, said
the number9 are lower but that may
mean only that lawyers more accurately
filled out the reporting form.

The Supreme Court-approved plan
has just finished its second full year. The

Bar President John DeVault, center, tatks over the reporting rule with First DCA
Judge William YanNortwick, left, and former Bar and ABA President Wm. Reece

Smith.

plan sets an aspiratienal goal or Bar
members to perform 20 hours annuailv
of pro bono work for the indigant, ur con-
tribute $350 to a legal ad office

While the goa is voluntary, the court
required lawyers to report annually on
the Bar fee statement whether they met
it. The mandatory reporting require-
ment was recommended by a jint Bar.
Bar Foundation commission which drew
up the plan, but opposed hy the Bar
Board of Governors which wanted vol-
untary reporting.

The commission was appointed after
a2 group of Florida lawyers petitioned the
court to enact a pro bono plan. Those
lawvers noted an English common law
precedent hinding in Florida could be
read to require attorney9 to accept cases
from the indigent.

Lawyers Unhappy

“The great majority of our members,
those who support the giving of pro bono
services and those who do not. resent
the requirement to report their service’
DeVault told the pro bono committee.
‘We've had two pro bono reporting cy-
cles and | think we've demonstrated
Florida lawyers do an outstanding job
of providing pro bono services.”

He added: “I'm of the opinion if we
ediminate the mandatory nature of the
reportina «e will increase the amount
of pro bei:ervice”

The president gave a couple reasons
for his desire to change the rule. De-
Vault said lawyers he encountered
during his presidential campaign nyer-
whelmingly complained about being
ordered to report their pro bono work.
The resentment is continuing, he added,
noting he gave a speech to the Hillsbor-
ough County Bar Association just before
the pro bono committee meeting and eot
a spontaneous ovation when he called
for changing the reporting rule.

A second reason, he said, is the Bar
faces tremendous challenges from such
things as efforts in Congress to slash
funding to legal services and attempts
in Florida to have the legidature take
oversight of the Bar from the Supreme
Court.

A unified Bar is needed to address
those serious issues, DeVault said. hut
“the main thing that tractionalizes our
Bar mere than anything else 18 having
to do mandatory reporting.”




He also argued that if voiuntary re.
parting dicn ¢t vork, the ceirt could
always returr to mandatory reporting

input Needed

(Cathy Tucker. pro bono coordinatot-
with the Legd Aid Society of Orange
County, said the pro bono rule and re-
porting requirement has produced a
posgitive impact on the amount of pro
bono work in Orange County. She said
other coordinators should have a chance
to report their experiences.

Other local pro bono coordinators ex-
pressed similar sentiments later 10 the
mesting.

Committee member Sharon Langer pro-
posed tabl:irg the issue. She noted
severa comm ttee members were absent
ard many committee members were at
their first mesting and needed more in-
formation befrre making a major change
to the pro bcn ) program.

Her motion o table passi:d six to four,
hut committee members continued to dis
cuss the issue

First District Court of Appea Judge
and committee member William Van-
Nortwick, whe chaired the joint commis-
s1on that drer up the plan, suggested
referring DeVault’s proposal to a sub-
committee chaired by Fifth DCA Judge
Emerson Thompson. He said that panel
has reviewed all other proposed changes
to the plan.

“It seems that's a responsible way to
move it forward,” VanNortwick said.
“I'm just trying to move it aong.”

But 18th Circuit Judge and commit-
tee member Thomas Freeman said the
delay and study weren't needed.

“If we wan: lawyer support [for the
pro bono plan we have to accommodate
the majority »f the lawyers” Freeman
said. ‘“We can’: be so focused on our mis-
sion that we l2ave the lawyers behind.

“When he DeVault] ran for president,
the single :n.ng the lawyers told him
was ‘Look, we don't like this mandatory
reportrng or, 1ow many Pro bono hours
we did,'"” he added.

He warned continuing mandatory re-
porting couid erode lawyer support for
the pro bone program.

Committee member William Douglas
Marsh said '} e mandatory reporting re-
quirement has generated massive Oppo-
sition in nertawest Forida “I will tell
you. as a former chair of a circuit com-
mittee taey do not like mandatory
reporting, tnat it is an impediment to
getting some g help.”

But other -ommittee members said
more study :3 needed.

“The only tairg | hear here is people
want an infyrmed discussion of the is
sues,” commut-ee member Steve Hanlon
said.

“l suppor :€d the motion to table be-
cause | think it 13 clearly inappropriate
to vote on t13 today,” committee mem-

ser Hamilton Cooke noted [ like to
<now the effect of mandatory reporting,
| want to hear from the Tegal aid] coor-
dinators. I'm trying to keep an open
mind of where | would come down.”

Smith Objects

Smith said he decided to attend the
committee meeting after hearing De-
Vault at the Hillsborough bar mesting.
He warned that the Bar dropping the
mandatory reporting requirement would
he seen as a retreat from supporting pro
bono work.

And, he cautioned, combined with con-
gressional efforts to cut support for the
Lega Services Corporation, it would be
seen as a broad retreat from providing
legal assistance to the poor.

“1 think it 18 an obligation for all of
ug in the legal profession to provide le-
gal services to the poor,” Smith said. “I
have difficulty understanding why law-
yers resist reporting that which they

should do . . .. We need to make them
understand why this is part of our obli-
gation.”

Committee member Jm Baxter, who
also served on the joint commisaion
which drafted the pro bono plan, said
many lawyer-a don’t understand the ra-
tionale for the reporting requirement.

Many commission members, he noted,
wanted a mandatory pro bono program,
but instead other members came up
with an alternative that included man-
datory reporting.

“We wanted to get accountability, we
wanted to avoid setting up a new bu-
reaucracy in Tallahassee and we wanted
to make sure it was not mandatory [pro
bono},” he said. “That is the reason you
have this structure today.

“If you're going to pull a major piece
of this program out, | would hope the
proponents of that will come forward
with an aternative that will serve that
function.”

If no aternative is provided, Barter
predicted the pro bono program would
eventualy fail.

Court Jurisdiction

He also noted that the Supreme Court
has retained jurisdiction over and kept
open the pro bono case, and expects re-
ports on how the plan is functioning.

“We have to be very careful before we
start dismantling this program or we're
going to find ourselves before the court
in a very uncomfortable position,”
Baxter warned.

“The development of mandatory report-
ing was in effect a mmpmmiae between
a fairly substantial group who were in
favor of mandatory pm bono and those
of us who were not,” VanNortwick said.
“It wan not a stalking horse [for manda-
tory pm bono], but it was a good faith
attempt to get information we thought
was important”

And despite the initial ¢criticism and
registance to mandatory reporting, Van-
Nortwick said he believes opposition 13
waning, noting, “I think this is gradu-
ally being accepted as part of our
culture.”

Board of Governors and committee
member John Thornton asked what the
effect would be of switching to voluntary
reporting. Spuhler replied that Texas
adopted a voluntary reporting pro bono
program and that effort has been less
effective.

Numbers Down

Spuhler alse passed out preliminary
figures for pro bono work and donations
for the 1994-95 Bar year. Although a
few reports have yet to be tabulated, he
noted the reported pro bono houre
worked and money donated have drasti-
cally declined from the previous year.

But, he added, that doesn’'t mean
fewer hours were donated or |eas money
given. Spuhler noted there was great con-
fusion about what constituted pro bono
work for the poor in the initial year, as
well as uncertainty about how to cor-
rectly fill out the reporting form.

This year, he aaid, the form is better
and clearer and lawyers are more fa
miliar with the program and how it
works.

Spuhler said that in 1993-94, lawyers
reported giving $1.5 million to lega aid
programs under the plan, but various
legal services offices reported receiving
only $750,000.

“Not all valid contributions goes to le-
gal aid programs,” Spuhler added. “The
financial reporting this year looks like
it ig much closer ta what the providers
received . . ”

‘This year is probably the more agcu-
rata year. Last year was a shakeout year
and people were probably not accurately
reporting. Probably this year is the
baseline year.”

With' some reports still to be added,

Spuhler said lawyers reported giving
about $766.000 t; legal aid programs,
as oppoaed to $1.5 million last year. In
time, lawyers reported giving 507,600
hours, compared ty about 800,000 last
year.
Committee Chair Larry Mathews said
the panel will try t¢ make a recommen-
dation on DeVault's proposal as soon as
the subcommittee makes its recommen-
dation. If necessary, he said the commit-
tee would meet before its next scheduled
gathering January 12 during the Bar's
Midyear Meeting.

Bar members who wish to make their
feelings known about the mandatory
rule should write ty Bar President John
DeVault, ¢/o The Flarida Bar, 650
Apalachee Parkway, Tallahassee 32399-
2300.
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Foundation wants pro bono
suit quashed

By Mark D. K l.ian

Assuciare Editor

Chief Justice 3tephen H. Grimes and
the Florida Bar Fo indation recently en-
tered @ motion for summaryv judgment
in the challence to the Florida Supreme
{"nurt’s volurt iry attorney pro bono
plan.

\ttorney Tho~as Rowe Schwarz filed
suit |ast vear 1r rme Northern District
of Florida ags1 st Grimes challenging
the legality n-d constitutionality of the

p r o honoplarind reporting require-
ment.. Schwer: Grimes, TCA 94-
40422

Schwarre sa1 1 -he pro hono plan forces
participation in a tharity chosen hy the
court, and tha- tz mandatory reporting
provision couid ncid lawyers up for ridi-
cule,

The Foundat:on and the Florida At-
torney Generals Office, which repre-
«ents Grimes, said the complaint should
be dismissed tor lack of subject matter
jurisdiction and, assuming the court
does have jurizdiction, “there is no merit
to the plaintiff’s claims.”

‘The Foundation 'ntervened in the case
to protect itS investment in the pro bono
plan. The Foundation initiated and
funded The Flor-da Bar/Florida Bar Foun-
dation Joint C¢ rnmission on the Deliv-
erv of Legal 32rvices to the Indigent
which draftec rules for thke pro bono
plan.

In his suit, 3rhwarz said the pro bono
rule “subjects pantiff to public and pro-
fessional contumely, and further sub+
jects him to t1-eat of license discipline
and depravat o4 nf property unless he
provides privata charity as selected by
the Florida Sup-eme Court, invading his
private paper: and activities.”

The plan set: an aspirational goa for
gacn atorney t> provide 20 hours annu-
aily of legal service to indigents, or a
5350 donation o a legal aid office. It
also directs 2ach circuit to draw up a
plan to help lical lawyers meet that
goal, While tne standard is voluntary,
the court also crdered lawyers to annu-
ally report whether they met the goal.

Failure to cc the work or donate the
funds is not grounds for discipline, but
not reporting iz, under the rule.

After the suit was filed, the court di-
rected the Ber not to initiate discipli-
nary procedcras against lawyers for
failure to repor t cn the 1995 fees state-
ment.

In accordan-ze with a Joint report
adopted by Mazgistrate Judge William C.
Sherrill, Jr., 1 August, Schwarz has un-

til Ortobar 156 to file a response and ar-
guments on whether discovery 1s needed.

Patker ). Thamson, special assistant
attorney general. and Assistant Attor-
ney General Charlie McCoy are repre-
senting Grimes and Randall C. Berg, Jr.,
Peter M Siegel and Alan Sundberg ae
counsel for the Foundation.

The defendants said the voluntary and
aspirational goas of the pro bono rule
do not invade Schwarz’ First Amend-
ment right of nonasseciation. Schwarz
attacked the gods of the pro bono rule
nn their face, they said, and to do that
he must show that under no circum-
stances can the rule be congtitutional.

“Given the voluntary nature of the
rule, that is a showing the plaintiff can-
not make,” the defardants said.

“While plaintiff aleges an impairment
of his First Amendment rights, it is dif-
ficult to understand exactly how the pro
bono rule impairs his rignts to freedom
of speech and freedom of association or
forces him to convey a mossage that he
does not wish to convey,” the defendants
said. “He is smply not required to do
anything.”

Since Florida Bar members have the
“absolute legal right” to decline to pro-
vide any pro bono servica or make any
monetary donation, the rule does not fa-
cially compel an attorney to support or
assoctate with groups serving the legal
needs of the poor or any other group, the
defendants  said.

“Plaintiffs First Amendment clam is
meritless,” the defendants said.

The defendants also said the manda
tory reporting of pro bono activities does
not violate Schwarz’ privacy rights.

Under Rule 4-6.1(d), an attorney must
disclose how many hours (if any) of pro
bono legal service were provided and
how this was done; how much money
was donated and to what agency;
whether that attorney was unable ta pro-
vide pro bono service; or whether that
gervice was deferred. Those exempt from
pro bono service must declare which ex-
emption they claim.

Schwarz claims the disclosures violate
his First Amendment right to privacy.
The defendants, however, said the “re-
cordkeeping requirements would seem to
he an apt regulation of the legal profes-
son.”

“The pro bono rule addresses the ‘free
functioning of Florida's court system;
that is, the courts anility to function
fairly regardless of a civil litigant's
wedlth,” the defendants said. “Not only
are the courts, collectively, one of the
most important gov ernmental institu-

tions; they are the most vuinerable tn
the perception—true or not—that justice
is only for the rich”

The defendants. said the reporting ot
prv: bono sarvice dbnations provides “im-
portant and useful” Information to the
Judiciary and Florida citizens. The re-
ported information reveais the geq-
graphic distribution of pro bono service,
and helps identify olaces where addi-
tional assistance i -needed, the defen-
dants satd. The information alsp pr o -
vides one tneans by which the general
public can better evauate lawvers and
the accessibility of the court system, e
defendants  said.

The A@G's office and the Fnundation
also said the reporting requirements
could not he narrower and still have util.
ity.

The defendants said the rule adso re-
spects attorney-client privilege by not re-
quiring disclosure of individua clients
who are represented pro bono. While re-
cipients of monetary donations must he
identified, the dligibility of such recipi-
ents is aso left to “an attorney’s good.
faith determination,” they said.

“Moreover, plaintiff has never claimed
the reporting requirements were broader
than necessary to achieve their pur-
pose,” the defendants said. “He has a-
ways contested the mere existence af
any reporting requirements.”

The defendants said there 1s no evi-
dence before the court that would sus-
tain Schwarz’ “conjecture of professional

embarrassment through compliance
with the rule”
The defendants also said “not even a

penny” of Schwarz' property Is taken by
the pro bono rule.

“The teking clam must be regected an
very simple grounds,” the defendants
said. “Nothing belonging to plaintiff is
taken.”

The defendants also said becaase un-
der no circumstances can the plantiff
face possible criminal charges for report-
ing that he performed. or did not per-
form, pro bono activities, Schwarz' Fifth
Amendment claim is “totaly devoid of
merit.”

“The pro bono rule does not require
an attorney to open any private records
to the government or the public” the
defendants said. “It requires that a lim-
ited amount of information be distilled
from private records and tersely re-
ported in the annual dues statement.”

While the reporting process may raise
a question about the government's abil-
ity to require disclosure of such Informa-
tion, the defendants said, the pro hono
rule simply does not Implicate the
Fourth Amendment right to be secure
in one's person and papers, against un-
reasonable searches and zeizures.
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lawyers report half a
million pro bono hours

By Mark D. Killian

Associate Ediror

Florida iawyers reported contributing
more than a half million hours and more
+han $1376. X0 wndirect funding to assist
the poor with their legal problems, ac-
cording to tae second annual pre bono
reports filed sch the Bar on lawyers' fees
statements hig summer.

Respond.r.g tg the aspirational goal of
20 pM bone Hgurs OF $350-per-lawyer con-
:nbution o egal aid set by the Supreme
Court tWO yzars ago, Florida lawyers re-
p&d spending 561,351 hours on legal
jervices t& the r. At the median bil-
lable rate of $150 per hour, that equates
1w more than 384 million worth of time
donated to tne poor.

Tt ose numbers, however, are down sig-
nificantly frem last year, when Bar mem-
bers repored more than 620,000 hours
and more than $1.5 million in direct fund-

ing.

Better Numbers

But that doesn’t necessarily mean that
fewer hours were donated or less money
was given, according to Bar President
John DeVault. He said there was a great.
deal of confusion about what quaﬁg ed
as pro bono under the court’s plan in its
initial year, as well a3 uncertainty about
how to correctly fll out the reporting
form.

“I don’'t think itindicates a real decline
in participation,” DeVault said. “I think
it is probably & more accurate reflection
of what our members are doing in terma
of the way p.ro bono is defined in plan.”

Kent Spunler, director of the Bar's ef-
forts with the plan, said last year was a
“shakeout” vear because the reporting re-
quirement was initiated in the middle of
a Bar year and lawyers were asked to
estimate tack what pro bono service they
had provided. He said before the pro bong
rule waa enacted there was no reason for
lawyers w keep track of their pro bono
hours.

Spuhler agreed this year's numbers
give a more accurate picture of the
amount <f pro bono work being per-
formed tha: qualifies under the rule.

“Standing alone, | think these num-
bers are very impressive,” Spuhler said.

The figures were drawn from the an-
nual fees siatements of 22,283 lawyers
who reported they had individually met
the Suprex.e Court's voluntary goals. An-
other 3,608 said they me: the goa
thmugh the provisiou of other services
or through zoliective secvices by their law

Trms. Spuhiler said approximately 20,000
nours were roported tirnugh the collecs
rve sansfaction provision

iy yond those reporting donated hours
or guilars, the remaining reports recerved
by NVews press deadline showed that
11,832 said they were unable to provide
pru bono services last year and another
T.845 said they were deferred from pro-
viding services.

‘Tremendous Participation’

DeVautt said the numbers show that
more than naf of Flonda lawvers are
wither providing direct assistance ar
contributing to @ jegal aud organization.

*1 think it shgws tremendous partici-
pation bv our ‘awvers,” DeVault sad.

Zpunier sawd the clearest exampie that
IM1s VEAD's number are more accurate
inen iast vears s a companson of the
direct funding contributions reported on
the fee statements and the amount of con-
tmbutions [OTA-funded legal md provid-
#rS report receiving.

In 1994-95. lawyers reported @ving
$876,337 tp iegal a1d programs under me
pian, while IOTA grantees reported re-
ceving $879.513 The first year of the
plan, lawyers reported giving $1.5 mil-
lion 1n direct funding, but the legal aid
programs reported recewving only
$750.000.

“That |3 why we think these numbers
are more aceurate,” Spuhler said. “We
knew last year there were contnbutions
reported that we were not able to find
within the system.”

Spuhler said while not all valid contrt-
butions wouid be channeled to an IOTA
funded program, “the vast majority of con-
inbutions would go to those prowiders.”

Organized Services Up

While the bulk of pro bono hours are
stll being performed by lawyers on thewr
awi, Paul Doyle, the Flerida Bar Foun-
dation's director of legal assistance for
the poor grants, said the Foundation's
40 legal aid to the poor grantees report
the number of lawyers providing pro
bono services through their programs mn-
creased between 1993-94 and 1994-95 by
37 percent.

According to the Foundation, 14,170
lawyers performed pm bono through a
legal aid service last year. compared with
i0.349 the year before. Pm bono Jawyers
working through the legal aid offices pro-
vided 140,990 hours in 1994-1995, up
from 112.229 the year before, Doyle said.

“| think this overall demonstrates that
the plan hat was adopted by the court
18 showing some real pro- and sue-
cess and while there may be some sub-
stantzai growth yet 1o be expe_nenced, the
aariv retymma show there has already
been substantial growth.” Doyle said.

Doyle ala’ said the increased number
of iawyers providing services through the
legal aid offices demonstrates that the
$600,000 |n Foundation granty wwo years
ago to 21 legal service program as seed
money L0 assist judicial crcuits \p unple-
menting the pm bono plan has paid off-

Reporting Review

After two years of expenence with the
plan, DeVault has asked the Pm Bono
Legal Services Committee Lo recommend
to the Supreme Court that the manda-
tory reporung feature of the rule be re-
pealed.

TeVault told the commuttee in Septem-

These reporting statistics

confirm what we have long

known, that our profession
gives mare of its time,

energy and resources to

other in the world.’

— John A DeVault 1]

ber that the “great majority of our mem-
bers” resent the requirement to report
their service,

“Wea have had two pro bono reporting
cyeles and | think we have demonstrated
Florida lawyers do an outstanding Job uf
providing pro bono services,” DeVauit
said.

He said since the plan has been :n ef.
fect, Bar members have reported mare
than 1.2 mullion hours of pro bono serv-
e Lo the poor and made direct casn con-
tributions to legal services programs ta-
taling about 32.4 mullion.

“These reporting statisties canfirm
what we have jong known, that our pro-
fession gives more of ita time. cnet vy nnd
resources £o heiping others than any other
1 the world” DeVault said. Neverthe-
less, the mandatory nature af reporting
remaing a source of controversy and .-
tation among our members.”

Sinee he first cailed fur tnie end of man-
datory pro bono reporting ip Sepucmoer.
DeVauit said he has received *gverwheim-
:ng support” for rhe move while visiting
local bar associations

The people there tell rre tiul rney—
and moat of the lawyer5 trey know—-do
pm bono work ana feel It s a orofes-
sional obligation,” DeVault said. Thev
just don’'t want somebody telling them
they have to fill out the report.”

DeVault said the pro bono information
the Ear needs can bhe gathered through
surveys or other volunt.ary methods of
coilecting information.

“! think we can get greater umty in
the Bar and greater participation 1n the
pro bono program by encouragement
rather than mandates.” he said.

The committee expects t0 make a rpg-
ommendation by the end of the year.

Circuit Plans

As part of the pian, the court also
called on each cirtuit to devise localized
plans to provide more services to those
in need.

Spuhler said the eircuit committee has
heen successful in developing programs
that are responsive o iawyers' needs and
are encouraging attorrneys to direct their
prBono setvice toward priority needs,

He also said there has been a lot of
|nteraction between circuil committees.
A workshop for greurt committes leaden
was held 10 June o allow the panels to
shared what programs have worx and
which have not.

Spuhler said the comrmuliees are now
m the process of submytting their second-
vear reports, which shouid go further n
identifying which programs are woriung
well.

Court Challenge

Meanwhle, the pro bone plan 1s being
challenged by attorney Thomas Rowe 3ch-
warz, who tiled gyt last vear jn the North-
em Distnet of Florida against Chief Jus-
tice Stephen (Grimes challenging the le-
gality and constitutionality of the pro
bona PlaN and reporting requirement.

Schwarz said the pro nono plan forces
participation i g charitv chosen by the
court. and that its mandatory reporting
provision could hold jawyers yp for ndi-
cule.

helping others than any
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Magistrate to

By Mare Do Rililan
Aamiaate Kdidor

A federal magistrate in Tallahossee
witl recommend 4 c-allenge o the Flor
sid Aupreme Dourts s voluntary aitorney
pro bono plan oe o1 mussed.

Zaying ne faiiea Lo see how the Narth-
ern Dhistrict Cours Rad jarisdiction, Mag-
wstrawe sudee Wil am . Shermil] sad at
the close of a Novemter U5 hearing he
wil recommend Tne dafanse’s motion for
sumInary Juagmet e rranted.

snertill atso sa d in s view the pro
qanc rule did not v oate the slawnutfs
Zdue srocess and £ ual protection fignis.

“hertiil's recormmencation will o to
Nerthern Districr  udae Wiihham staf-
fora, wha will mak- tre final decision.
Senwary b Gromes, TUA 04230422
Tme suit was fed .ast vear by Lauder-
qill awver Thomas R, Schwarz against
Chief Justice Steafen H Grimes. The
Florida Attorney eneral's Office, whieh
represents (Grimes, anc the Florida Bar
Foundation, wr:ch nwervened in the
case. moved n September 1o have the
case dismissed for lack of subject matter
Jurisdiction.

Schwarz responded 1n October with a
motion for summary udgment Those mo-
tions were argued November 15.

Pro Bono Rule

At issue is Rule +-k.1 of the Rules Regu-
iating The Florida Ear. which sets a goal
for each attorney to crovide 20 hours an-
rually of legal service to indigents, or
make a $350 donation to a legal aid of-
fice. While the stancard is voluntary, the
Supreme Court required lawyers to re-
pert on thewr annua. Bar fees statement
whether they met the goal.

Faslure to do the work or donate the
funds is not grouncs for disciphine. Not
reporting 18, altheugh the eourt has not
enforced that provision during pendancy
of the suit.

Senwurz said he sought federal reiief
after his petition ‘o :he Florida Supreme
Court asking tha: ne rule be declared
uncenstitutional wss not accepted.

‘I was hoping tnai they would kill their
own snakes” Schwarz sad at the hear-
ng. “They did not.”

Schwarz said Rule 1-12, which governs
amenaments W Bar ruies, denied him ac-
cess o Florida's ccusts, in violation of hig
equal protection and aue process rights.

Asked by Judge Saermili why he didn't
LaKke the case dire:tlyv to the U.S. Su-
preme Court, Schwarz said there was no
record to present e the Court.

Access v. Compliznce

“four argument s vou came in one
door and were kucked cut the other and
that denied vou axess to the Florida
courts.” Sherrill sa:d.

“Yes, that den.ed me equal protection
and due process, Scnwarz said. “1 would
have preferred the 3upreme Court han-
dle the petition.”

Farker D. Thomsaon, special asmstant
attorney general representing the chief

sastice, sand Bar Hule 12 requires at
‘cast G0 Bar members to sign a )
seekang a rule change and that Grimes
directed the clerk not w accept Schwarz’
tion witnout 49 more syznatures.

Thomson said Schwarz had an oppor-
tanity o try to amend the rule, but he
did not comply with the proviswons of
Hule 1-12.

“He abandoned the process,” Thomson
said, adding that the attack on Rule 1-12
was not properly before the court and
should not be conswdered

Schwarz said Rule 4.8.1 provides that
it1s a lawyer's “professionai responsibii-
ity to provide free legal services to the
poor. He sad the rule violates nis egual
protection  rights by “Carbicrarnly
exempting” designated groups of lawyers
from fulfiiling that responsibility and
‘rom publicly reporting «f they had com-
plied with the rule.

The rule says the obligation does not
apply to “members of the judiciary or
their Staffs or to government iawyers who
are prohsbited from performing legal serv-
icet by constitutional, statutory, rule or
regulatory prohibitions.” The rule aiso
does not apply to members of the Bar
who are retired, inactive or suspended

Schwarz argued that regardless of
their employment. judges, state attorneva
and othen exempt under the ruie could
fulfill their pro bono obligation by the
contribution of money to a lega aid or-
ganization.

They can't provide direct services, but
on the other hand, | have not been able
to find anything that prohibits judges
and states attorneys fmm sontributing
3350 tolegd aid Schwarz sad “My com=
plaint 18 that the exemptions are arbi-
trary”

Schware sard beeause there 13 no “logi-
cal connection” between the exemptions
and the ability to pay $350. tht rule s
capricious and should be thrown out.

Ty

Coercive Provisions

Schwarz also argued that since the re-
porting requrement 13 pubiic record.
those Who choose net to provide pro bono
services will be labeied “professionally ir-
responsible”

Schwarz said there 1§ no “legal or ra-
tional policy, or ethical basis, for the dis-
crimmatory and coercive aspects” con-
tamed 1n Rule 4-6 1.

Thomson said Schwarz' argument that
the rule 13 arbitrary because it exempts
judges and other government lawyers
who are prohibited from providing free
services to the poor 13 without merit,

Thomson said judges and othen were
exempt “because they can't do what the
court 13 requesting the privauwe bar g do:’
which s perform direct legal services to
the poor.

He said the deferred ¢lassifications ac
“clearly rational and necessary.”

Thomson also said those reporting that
they did not meet the aspirational goajs
of the plan are not exposed to “ridicule
or contempt.”

*There 15 nothing in the opinion to sug-
gest that,” Thomson said.

He smid the only reason the court ad-
ded the reporting reguirement to tne vol-
antary rule was 0 gauge how weil the
program 15 working.

Thomson noted the commentary o the
rule states: “The reporting requirement
15 designed to provide a sound basis ior
evajuating the results achieved by this
rule, reveal the strengths and weakness
of the pro bono plan, and to remind .aw-
vers of thewr professwonal responsibility
under this ruje”

recommend pro bono challenge be dismissed

The Jelendants sd the meporting W0
pro bono service donations provides
nortant and tseful” avcemanon
coticary and Flonda aitizens, Thuinsen
sad the reported information reveals e
geograpiuc drstribulion uf nro BONO Berv-
e and nelps wdentdy places where add:-
vonal assistance 15 needed. The in-
rmatinn 2080 provides gne means
which the general pubhc can e
ate tawvers and the aocess:

court svitem, Thamson sand
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ABC: End

B A committee endorsed the
mandatory p*C Cono reporting
rule, but the 4 | Bar Conference
opposed 1t

By Gary Blank2nship

Assnciate Ediar

A key cnommiitee is recommending
that the rlor 11 Supreme Court not
change the req 1rement that Bar mem-
bers annually be required to report how
muck, pro hono wark they do for the poor.

The Pro Bor. 7 Legal Services Commii-
tee, which adv-s23 the court about the
plan it ordered in 1993, voted 9-6 Janu-
ary 10 not to recommend changing the
reporting requi:tement. The vote came
after more thar * wo hours of debate and
taking testimon, and aso after the All
Bar Conference v 1ted 73-58 earlier in the
day that the mandatory requirement
should be lifted.

The confererce vote followed a debate
on the issue hv former Bar presidents
Ben Hill and Pat Seitz, and discussion
from conference djelegates that included
a comment from Supreme Court Justice
Gerdd Kogan.

The Bar Board of Governors is sched-
uled to review tne rule at its January 26-
27 meeting in Talahassee

DeVault Wants Repeal

The pro borc committee discussion
was run by Fifth District Court of Ap-
peal Judge Emerson Thompson. Bar
President John eVault and President-
elect John Frost -ailed for lifting the re-
porting mandaze, whiie Seitz urged the
panel to recommend keeping the rule.

“There's no r ther single issue that Rar
members arouna the state react so dra-
matically to, as1 the feeing when you

reporting

;et Sut nta the nnterlandsd 13 ogvers
wnetming,” DeVawt said. “The rank-ana-
Ale member who won't come o the Ajl
3ar Conference, who won't come to the
Annuai Meeting, who 3 struggling to
make a buck, resents 1aving to make thus
report.

“They teil me. | 4o pro hono work, [
dg it regulariy and I do it because [ feel
tke [ gught o But they just don't itke

naving to xeep recoras. The intensity of

sneir ‘seling 13 incredible.”

Both he and Frost said Bar members
waouid e more itkely to join circuitt pro
hono plans if the mandatory reporting
requirement were lifted. Both pledged
tney would lead the recrurtment erforta
Lo improve lawyers' involvement in pro
hono work.

Trost alSO said lawvers h€'s talked to
are afraid their reporting records will be
used against them. ana he questioned
whether the requirement has generating
vahid numbers. neting they showed a
iarge dMp 1n service and donations to
legal aid offices from 1934 t5 (395,

‘| think it puts a chiiling effect on a
lot of lawyars who are going to do (pro
“onol, but not report 1t,” he said.

Seitz said lawyers are naturally inde-
pendent and therefore resant being told
what to do. even if for a good cause, She
noted lawvers had n the past opposed
mandatory continuing legal education
and being required CO UK recycled paper
tor court filings, athough those are NOw
accepted.

“The reality 18 the system that has
exigted 11 providing legal services
[through the federally funded Lega Ser-
vices Corporation| s going bye-bye, and
we don’'t have a long lead time to address
meeting the obligations,” Seitz said. “Le-
ga Services funding 13 gone. That's §17
million. We don't have § prainting press
it our basement to make that up. We
need to get ahead of the curve to come
up with solutions,

“No pne has come up with g better plan
than the pro bono package. The report-
ing cequirement 13 pat of that package.
It 15 away that wa do not put the antire
onus of providing pm bono work on the
leadership. It 13 4 way that each mem-
ber ofthe Bar sys ‘| an doing my share,
that | make 3 voluntary commitment to
get it done.’ *

More Lawyers Involvad

Stephen E. Day. president-elect of th.
Flonda Bar Foundation ahd a member
of the Fourth Cireuit pro bono commit-
tee, presented figures indicating that
voluntary service Incressed since the
plan began.

He showed the committes figures
gather by the Foundation that showed
in 1992, before the pro bono program,
10.349 Bar members volunteered to pro-
vide pro bono work through lega aid
agencies. In 1994, the first year of the
program, that number ro8e to 14.174, or
nea'I%/ a 40 percent increase, he said.

Those attorneys provided 108.000
hours 1n 1992. and that inereased to
nearly 141.000 in 1934, the first report-
ing year of the pm bono plan. Day said.
And 1n 19932, lawyers donated 1395.150
to lega aid offices. In 1394, that 1n-
creased to $936.000.

The oro pono plan sers  an
aspirational goal of providing 20 hours
of service to the poor ar donating 3350 to
a legal aid office. While the service is
valuntary, lawyers must report how
much work they did or what they do-
nated,)

Debate and tesumony generally fol
lowed those hnes. Proponents of manda-
tory reporting, which neluded
representatives 'rom {egal aid programs,
sard it had encouraged mare inwvers to
partinipate and resuited in more Segal
assistance for the poor, who otherwise
would not have access Lo the courts

They also said the requirement nniv
asked lawyers to report wnat they nad
sworn to do when they joined the Bar,
and the reporting rule was not anerous
hut served as a reminder or 1 “tckler”
that lawyers have an obligation to heip
the poor.

Opponents said circuit plans—not just
the reparting requirement—encouraged
the merrased particigatien ~of rier
some lawyers protested mandatory re-
porting by either not reporting pro bono
work they did or not participating in cir-
cuit plans.

Figures Available .

They also saud satisfactory figures on
lavyer participation 1y pro bono are
available from reports of legal aid offices
and from Bat surveys. But supporters of
reportang said the Bar figures don't qive
enough detail tb help cirguit plans and
legal aid figures don't include lawyers
who provide the work on thesr own.

Committee member and former Su-
preme Court Justice Raymond Ehriich
expressed skepticiam that pro bono work
would ncrease if the mandatory rule
were revoked. but ne said 1n deference
to DeVault he would suppoert the repeal.

But he warned if the reporting be
comes voluntary and pm beno work falls
off. the court “might be inclined to make
it {pra bono work] mandatory.*

Ehrlich also noted -=ar lawyers gb-
jected to many changes . ir¢ ngw con-
sidered & routine part :: rgal practice,
including mandatory CLE. mandatory
IOTA participation, using recycled paper
for court filings and changing from 14-
inch to 11-inch paper For al court filings.
The latter change, Ehriich said, generated
more controversy than any other item in
his years on the court.

Committee Chair Larry Mathews said
he didn't think any lawyer would ever be
disciplined for failling to report nis or her
pro bono service, and consequently the
rule was unenforcesble and shouid be
changed “I rue the day the court would
disbar or put 1nty Southern Second some-
one who did not check a box.” he said.

Thompson said he was less concerned
with what lawyers want than the neces-
aity Of providing legal services 3 the poor.
He also said relying on lawyers good will
was insufficient, noting 1t wai the “goes
wiil* Of Floridians that kept segregated
achools and the courts that overrode that
will and integrated schools and other 11t-
stitutions.

‘Law brings order to a chaotic society,
yet thousands of people have na access
to the courts because they have no law-
yen to asgst them.” Thompson said. “We
have a large number of people who are
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IITmMutles I00K Lwn vitey (0 tne
“r3., members unanimousiy voted that
reuirtng should stll be done on the Bar's
i 1 fee statement. In the second, they
=4 3.5 against deopping the manda-
ATV ragurement for the reporting.
“iinews noted the committee is pre-
v s recommendations for the court for
Latatevear reyview of the pro bono olan.
a2 woll 2onsuder ather 133ups besides
rmardatosy reperting. Those could in-
Cuze e 4and, ways for guvernment iaw-
Jr7 a7 tne Judigary o provide pro bono
serac g

LAttt Aftor the cameniiee Meeting,
urii2C oy the vote. He added that he feit
sne Al Bar Conference vote was more
representative of the Bar membership as
a wno.e. He said the issue would sull go to
the *rygram Evaluation Committee and
tnen 2 the Board of Governors at its
Tailahassee meeting.

T e Soard met after this News went
1> 5 *esd. 118 action, :fany, will be reportad
121 Faoruary 15 edition))

Ali Bar Debate

il and Seitz depate at the All Bar
(Corference proved to be an ampiified
versien of the commutiee’s debate later
tha. .ay. Representatives at the All Bar
alse rade several comments, as did Jus-
tice F.ogan.

11 | sa1d there 1s no disagreement over
whether awyers should provide pro bone
work on.y over whether mandatory re-
porirg of asmstance to the poor 13 an
affect:ve method of reaching that goal.

“We have a duty as professionals to
see . it that legal aervices are indeed
available to everyone,” he said.

‘fandatory reporting was done, he
3aid, Jecause it was felt it would encour-
age lawyers ta do more pro bono for the
needv and it would provide a public rela-
tigns bonanza for the legal profession.

T would submit to you the records as
~e have them now demonatrate neither
of “hose two objectives are esifectively
beig met,” Hill argued. He noted law-
vsers reported doing much less pro bouo
~ork :n 1995 than they had ' 1994-—
dowr. {rom 806,000 hours to 561,000
houra—and donations to legal service
agen:ies were also lower.

“Ta image of the legal profession cer-
taitlv nas not improved because of pro
boro reporting,” Hill added. “If we want
to rarove the image of the legal profes-
3101, we need to address the examples of
s:ommercialism that each of us can ee
aver. day {in lawyer advertising].”

He a.30 said the reporting require-
men: undermines the idealism and com-
muiment lawyers bring to pro bone work,
o1 g most Bar members feel they have
4 prufessional abligation to provide such

1TV C8,

! vm always been concerned about the
pe ~san Who goes around teiling everyone
how good they are” Hill said. ‘1 don't
tt ni wa need ta go put and teil the worid
how zood we ae. | think if wa do our job,
:f ¢ acdress :he 135ues that are there,
ther we will get the recognition that
raye we should receive.”

t e said lawyers—committed to pro
e we rk-have expressed resentment
1o t! e reporting requirement (| letters.

* Yhat atmkes me when | raview these
le1tz r119the sincenity wath which you say
I lc prc bono work. because 1t makes me
‘sal good. [ do pro bono work because |
»1r: o0 | do pro bono work because 1t's
par of what we should do as i member
1 ob.r profession,’ ' Hill said. “These same
la aversge on and say. ‘| don’t need to be
saq.irad LO teliyou I‘m gowng to do
A, work, " )

['e said information gained by the Bar

‘l don’t think we need to
go out and tell the world
how good we are. | think
= We address the issues
that are there, then we will
get the recognition.

— Ben Hill

provide the 1nlormation acw garnered
from the required reporung.

Reporting Defended

Sertz contended that a majority of Bar
members support the reporting requires
ment and demonstrate that support by
zompliance with t h e ruie without com-
plaining or wnuing letters.

Members support 1t, she said, because
they yee the coming cutbacks 1 ipend-
ing for legal aid programs that [J §. Rep.
Bill McCollym, R.Fla., warned about n
another liscussion during the All Bar
Conference. (See story i this News. ) And
whiie MeCotlum urged lawyers Lo ook to
corporations for private funding for le-
gal services, Sextz said that wag uniikely
to happen.

The reporting provides an essential
managgmenl 100l for the court ordered
plan. Seitz said, noting the court orderd
the pian the dry before she was 3worn in
as Bar president 1n Juno 1993.

I-hat plan cajls for local circuit com-
mittees t) design programs to meat their
local needs and recruit local Bar mem-
bers to meet those needs. Thanks tethat
effort. local plans found creative ways to
nvolve more Bar members in pro bon”
afforts. Seitz said.

“Lawyers are very ¢reative, bur 1if wa
don't knew what people are doing and we
don't have concrete data. we are opersat.
ing 1 an unrealistic world.” Seitz saud.

“And last but not least, [ believe that
it does make a difference 1n put 1mage to
the public,” she said. ‘| have sa¢n a sensa
of enthusiasm among lawyers as they
say,'| am proud of the oath that | took, [
want tg work together with all of my fal-
low members in a plan that recognizas
my finite resources.™

She concluded, “Don’t cripple the com-
prehenaive pro bono plan that we have
just inatituted, uniess you can come up
with (na today g replace it.”

Questions

Caryn Carvn, representing the Florida
Assgociation Of Women Lawvers asked
why the plan didn't allow reporting of all
oro hono Work. instead of being limited
:a help for the poor.

Hill noted he had pushed for a wider

‘Don’t cripple the
comprehensive pro bono
plan that we have just
instituted unless you can
come up with one today to
repiace it

--Pat Seitz

defimition of what could be counted un-
der the plan. ‘Our ooiigations as g law-
yer by wvirtue of gur tratning, and our
requirement for public service 1§ far
greater than simply serving potr peopie
under a defined plan.” he said.

“The 1gsue 18 part of the oath we took
18 not to neglect the defenseiess or the
oppressed,” Seitz sad. “My heiping the
Miami City Ballet doas not quite fail into
that category.”

The same question later prompted
Kogan to comment. “We do know that
lawyery do contribute a sreat deal of time
and money to charitable causes,” he said.
“The 1ssue that thrs addresses 11 legal
services to the poor, and that 13 what this
cor.centretes on and that 13 what the
court 1§ focusing on.”

Evan Marks, president of the North
Dade Bar Azaociation and who coordi-
nates t he Famiiy Law Jection’s mentor
program for volunteer attorneys. rmti-
cized the rule.

The reporung requirement casty a
chilling effect on individual lawyers' pn-
vacy, he said. adding programs should
report pro bono data instead of lawyers.

Day presented his F.ndation figures
snowing increasad service and donations
after the plan, but Hill suggested that
might have ¢omea about because of pub-
licity about the effort and from the cir-
cuit plans.

“T believe that when you put inta
place the plans thar have Been put into
place in the circuits, that accounts for a
ot of giyccess we' ve had in pm bono work.”
he said. *I don’t want tn say 1t § ail [from])
reporting.”

Seitz agreed. but said reporting also
helps by reminding lawyers they have an
obligation to help those without access
to the courts.

The debate ended with the members
voting 73-58 that mandatory reporting
should be abolished.

The conference participants were also
asked if they favored mandatory pro
bono. Twenty-mine said yes while 90 op-
posed that. Eleven said providing legal
aid tn the poor war only attorneys re-
sponsibility, whtia 1G7 sawd L wias & wider
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Pro bono reporting vote delayed

By Gary B.ankenship

Associate Editer

Bar Presicent John DeVault has ap-
pointed a specia, committee tO study the
mandatory »ro bono reporting rule and
find a possin e alternate reporting gys-
rem.

DeVault announced at the Hoard of
Governors’ January 26-27 meeting in
Tallahassee that he was appointing the
committee instead Of seeking a board vote
on a change in the rule.

“I am pers aded that it would be pre-
mature dur;ng this meeting to brin‘g up
for discussip1 end a vote the issue of
mandatory pra ‘bono reporting,” the presi-
dent said.

He noted " hat on January 25, board
members had atiended the Tobias Simon
pro bono au a rds at the Supreme Court,
and heard reiterated warnings that le-
gd ad programs face a crisis because of
areduction and threatened cutoff of fed-
eral funds. Dc Vault said it could send the
wrong message for the board to follow
that warning py seeking a change in the
pro bono ruie which might be seen as a
further reduction in legd help for the
poor.

He named Miami board member John
Thornton to chair the committee. Also
named were board members James
Fenaom, Dr ‘Wilhelmena Mack, Martin
Garcia, Joh1 Cardillo, Manpv Moraes,
Larry Matkews and Hank Coxe. Kent.
Spuhler, who helped the Bar set up the
statewide pro bono program. was named
s-aff for the ranal.

After the meetuing, DeVault said that
“several of t 1€ members prior to the
meeting exy ressed to me their view that
the uming -f this vote was of some ¢on-
cern to therr. They did not want, nor do |
want. anvor.e to feel that the vote on this
Issue signals any attempt to lessen our
recognition ' the responsibility of mem-
ners of Tht Florida Rar to provide pro
nono service o the poor.”

He reiter 1@ ed his belief that lifting the
reporting req sirement would encourage
more lawver: L) provide pro bono ser-
vices. But 1 added that “I felt it was
important taat we have in place a plan
tnat would ;i ve the Supreme Court. and
the public tr € data necessary to show the
nature and t pe of work that was being
done by Fleri {a lawyers before we voted
onthis issu»

He said 3 s00n as the special com-
mittee repor 5 “we will go forward and
take a vore ) 1 this 1ssue.

“I continue to be committed to the jdea
1 nat mandatcry pro bono reporting is not
1ne best w1 t3yobtain the services of

e

PAST PRESIDENT Pat Seitz discusses the pro bono reporting requirement with former

board member Don (iford. Seitz addressed the board on behalf of 14 past Bar presidents

who support keeping the reporting requirement.

Florida lawyers and will go forward to
bring that 15sue to the board and the
Supreme Court of Florida,” DeVault said.

Former Presidents

The creation of the committee won the
praise of former Bar President Pat Seitz,
who has supported the mandatory report-
ing rule. She presented the board with a
letter signed by a dozen former Bar presi-
dents urging the board to support the
mandatory reporting requirement.

Seitz agreed that the reporting rule
is controversial, noting, “We were con-
cerned this was going to tear the Bar
apart, and we were going to abandon the
challenge we have from our public oath
to preserve equal access to Justice”

The letter presented by Seitz noted the
reporting alows accurate compiling of
lawyers pro bono work and that the fed-
eral government wants to shift Jegal ad
work from tne federal government to
states and local bars.

“Constructive leadership requires that
the board propose effective aternatives
in this effort before it recommends the
abolishment. ofreporting,” the letter said.

The letter was signed by former presi-
dents Chesterfield Smith, Marshall
Criser, BurtonYoung, Wm. Reece Smith,
Robert Floyd, L. David Shear, Sam
Smith, James Rinaman, William O.E.
Henry, James Fox Miller, Alan Dimond
and Seitz. She adso sad former pres-
dents Joe Reiter and Steve Zack asked
that their names be added to the letter.

The action at the board came two
weeks after the All Bar Conference voted
73-58 to support, repeal of the mandatory
reporting rule. But later that day, the Pro
Bono Legal Services Committee voted to
recommend to the Supreme Court, which
is expected tg conduct a twn-vear review
of the pro bono program, that the report-
ing rule be retained.

DeVault has said that he's found the
mandawry reportmg requirement 1 the
court-ordered pro bono plan to he the
greatest source of resentment among
members toward the Bar, and that he
would like to see the mandatory require-
ment dropped.
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Panel to make pro bono reporting
recommendation in May

A special coT mittee studying the Bar
rue requirirg annual reporting of pro
bono service :s maving toward making a
recommendat yn by the Board of Gover-
nors’ May 17.0 % meeting in Key West.

Committee char John Thornton re-
ported at the ! oard's March meeting the
group is cons dering three options but
hasn't made any final recommendation.

One proprs s[ from Bar President John
DeVault wou c er d the reporting require-
ment, but inch.¢e a tear-off section to the
Bar's annua ce statement. Bar mem-
bers could veluntarily use that section to
511 bmit their r ames to their loca circuit
pro bono corrmittee if they are willing to
participate i1 ccal pro bono efforts.

Thornton said that provision would
protect 1awyers privacy while providing
the circuit pre bono committees with a
list of lawyer: available to help in pro
bono programs.

Another op:ion, he said, is leaving the
reporting on tne fees form, but make fill-
ing it out opt:c nai. “The language [on the
form] would say the amount and type of
pro bono service g a persona choice and
a lawyer is er titled to privacy in that,
Thornton sa.d

‘The last option 13 to leave the report-
g requirement untouched.

Thornton said committee members
have reviewed the two Florida Supreme
Court opinions that set up the pro bono
plan, pending federal litigetion challeng-
ing the plan and related issues. He said
committee members discussed the op-
tions during a March 5 conference call
meeting.

The Supreme Court is due to review
the operation of the pro bono plan, which
sets anaspirational goa for each lawyer
of 20 hours annualy helping the poor
with legal problems or donating $350 to
a lega ad office. While the goa is vol-
untary, lawyers must report each year
whether they met it.

DeVault has said he's found the report-
ing requirement the most divisve issue
among Bar members, and diminating it
would unify me.nbers at a time when the
Bar faces challenges to its existence in
the legidature.

The president has argued doing away
with the requirement would end lawyer
resistance to the pro bono work and re-
sult in more legal assistance for the poor.

But the Pro Bono Legal Services Com-

mittee, which advises the court nn the
plan, voted earlier this year to recom-
mend keeping the reporting requirement.
They noted that legal aid programs have
reported more donations and assistance
from lawyers since the pro bono plan
started.

A Jegal challenge to the reporting re-
quirement is pending in the Northern
District federal court. aithough a magis-
trate has recommended that the case be
dismissed. The Supreme Court has sys-
pended enforcement of the reporting rule
-athough not the requirement to report
itself-while that challenge 13 pending.

Thornton indicated it could be a close
vote on the gpecial committee. ‘Some
people felt the rule should remain the
same,” he said. “About an equal numhcr
felt it [reporting] should become volun-
tary.”




June 1, 1996 .« Vol. 23, No., 11

By one-vote margin

Bar asks court for
voluntary reporting

By Gary Blanxenship
Associate Editor

The Bar Boa*d of Governors has voted
to ask the Sus-eme Court to no longer
require lawvers to annually report
whether they romply wrth the court's
voluntary pro bono plan.

The pian, s2t out at rules 4-6.1 and 4-
6.5 »f tk=» Rulas Regulating The Florida
Bar, asks lawvers to donate 20 hours or
$350 to the provision of lega ad to the
poor. Rule 4-6 | d} requires the tiling of
the certificate . w appearing on the Bar's
annual fees Otaement.

At its May 17 meeting in Key West,
the board approved a specia committee
proposal to recemmend switching to vol-
untary reporting. Two board committees
had earlier suggested dropping any an-
nual reporting, vniuntary or mandatory.

Bar Presidert John DeVault, who has
pushed for abeli tion of mandatory report-
ing since assumring office, cast the decid-
ing vote after -t e board deadlocked 21-21
on the issue. Tte president usualy votes
onty when the soard i8 tied.

The board ajso voted to ask the court
to review its request as an emergency
rules change. President-elect John Frogt,
who made the motion, said including it
in the annua rules package next Janu-
ary would leave too little time to change
the June 1397 annual fee form if the
court approved the voluntary reporting.
Members report their pro bono work on
that form.

Responsive Board

“The board's action shows the lawyers
of Florida trat we are responding to
them,” DeVaul: said after the vote. “T'm
pleased that tnis was approved by the
board. 1 thinx the committee’9 decision
was a reasonable compromise that will
still  permit us o obtain the information
about what lawyers do without the over-
lay that is SO trirublesome to SO many law-
yers.”

DeVault nyted tha the specia com-
mittee was fcrmed to try to find a com-
promise on the reporting issue. Earlier
this year, the Pro Bono Legd Services
Committee vo:ed to recommend to the
court, which 3 expected to review the
operation of ta¢ pro bono plan, that it
make no change to the mandatory report-

ing requirement.

The board’'s Program Evaluation and
Rules committees, though, both voted to
recommend that any reporting require-
ment be dropped.

The mandatory reporting rule was
proposed by a joint Bar/Bar Foundatron
commission, and the Board of Governors
voted to ask the court to 1mpose volun-
tary reporting Instead. In its ruling, two
justices said they were ready to go to
mandatory pro bono, three said they sup-
ported mandatory reporting only and two
said mandatory reporting went too far.

The court also kept open the case,
promising to review the plan after a
couple of years of operation.

Argument9 by board members fol-
lowed debate9 in other committees, with
supporters of mandatory reporting say-
ing 1t has boosted pro bono work and op-
ponents saying it's too intrusive into Bar
members  activities.

Pro Bono Boosted

Board member Rick Fernandez noted
that 1n Hillsborough County, Bay Area
Legd Searvices was getting about $10,000
ayear in donations from lawyers and had
500 lawyers volunteering to handle pro
bono cases before the pro bono rule. Af-
ter the rule, donations rose to $100.000
and 1,200 attorneys working with the
agency’s  programs.

‘We are a the point where we have to
lead,” he said. Fernandez added that
while many Bar members have com-
plained about mandatory reporting, ‘dur-
ing the same time those complaints were

' being voiced, we increased our pro bono

in quantum leaps.”

“This 15 not so onerous that you can't
take the time to do the pro bono and,
hopefully, report it,” board member Skip
Campbell said. ‘From a purely publicity
and premotion standpoint, | think it
helps the profession. | don’'t see it as a
major problem.*

But while Campbell said he hasn't had
Broward County lawyers complain to
nim about reporting, fellow 17th Circuit
board members John Hume and David

‘My members do five hours
of pro bono work a month,
if not a week. They cannot
stand having people
looking over their shoulder!
-~James Fensom
|

Welch said they have encountered much
resentment. “This 15 an 1ssue that’s popu-
lar with lawyers right now,” Welch sad.
‘| think what has been worked out by the
special comittee is reasonable”

Board member James Fensom said hrs
Panhandle constituents ‘do five hours of
pro bono a month, if not a week. They
cannot stand having people looking over
their  shoulder.”

He said voluntary reporting has never
been tried and could work as well as
mandatory reporting for encouraging
lawyers and providing necessary infor-
mation.
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Pro bono challenge dismissed

By Mark D. Killian

Aspociaie Editor

A federui judge adeptes 2 magistrate's
~ecommendation disruss.ng a chailenge
1w tne Flomda Supreme (o ar 3 voluntary
attorney pro bono plan A gust B

Magistrate Judge Wi inm Shermill rec-
smmended granting a c=finse moton for
SUMUMArY judgroent, Sndiog tae plan, in-
ciuding 1ts Teporting recu.recent, consd-
sutional. Judge William 3-arford adopted
the report. Schwarz v. Fames, TCA 94
40422,

At 1ssue was Rule 4-€ 1 of the Rules
Regulating The Flonda har, which asks
pacn attorney to provice S0 rours annu-
atiy of legal sermnce Lo tae pocr or Mmake 8
£350 donation to a lega. &1d ¢ ffice. While
ne standard is voluntars, the Supreme
Tourt requires lawyers w report on their
annual Bar fees statemert wnether they
mat the goal.

Failure 10 do the wurs or donate the
fiinds 18 not grounds [ur disaipline. Not
reporting is, although he court has not
enforced that provis on while the
Schwarz 8ULL WAS PENCILE.

“The goal is nothing rew,” the federal
court said. “It came witk his privilege to
serve s an advocate for sthera within
the judicial branch of government.”

Raports Needed

The court also said that the collection
of data is necesasry “or determinung to
what extent the aspirational goal “as
heen achieved and to what extent unmet
legal needs of the poer still exst.

The suit was filed in .94 by Lauderhill
lawver Thomas R. Schwarz againast then-
Chief Justice Stephen Grimes. The Florida
Attorney General's QOffice, which repre-
sented Grines, and the Forida Bar Foun-
dation, which intervered .o the case,
maved last year to have te suit dismssed
for Iack of subject matter jursdicton.

Schwarz sought federai rehef after his
petition to the Flomaa Supreme Court
asitng taat the rule pe leciared uncon-
atitutional was not acceoted.

Wrile the swt waa per.ding, the Florida
Bar Board of Governors voted to ask the
Flonca Supreme Court tc maxe the annual
reports voluntary. The sourt sall 18 consid-
ening that request.

Privacy Claim

Schwarz ciaimed having to report
whether he met the zoal could damage
his reputation, would require him to in-
criminate himself under threat of quam-
judicial discipline in vic.ation of the Fifth
Amendment, and invaae fus rights to be
secure in hus person ard property under
:he Fourth Amendment. He also argued
that exemption of certain Bar members
from the rule was arb.t-ary and discrimi-
natory in violation ¢f nis equal protee-
tion nghts,

Schwarz also saig toe rule 1s & legin-
lative enactment oLtside the scope of
autherity vested in the Florida Supreme
Court.

The Ruling

The federal eourt ‘o.und the legitimate
state 1nterest in col.ecting pro bono in-
formation outweighed the threat to pn-
vacy interssts, calliag the requirement
“minimally ntrusive.”

“A Bar member who has not provided
legai service, but who is not deferred,
oniy has to0 indicate ~/es” next to the state-
ment ‘] have been uanole to provide pro
bona legal services ) L.ae poor this year,”

tne court said. “Na explanation is re-
Juited a8 to why service was nol pro-
wided.”

The court said there are a number of
conceivable reasons why a member would
be unable to provide pro bono service in a
given year and lawyers do not have 1o say
./hy they were unable to meet the goal.

The court aino said Schwarz’ interest
in privacy is conaiderably diminianed, “if
not extinguished, by the fact that the dis-
closure ia a consequence of the close regu-
lation of hia profesmon consistent with
historie understandings of the profes-
sional responsibilities of a lawyer.”

The court said regulation of Florida
lawyers is exclugively vested in the
Florida Supreme Court under Art.V, §15
of the Florida Constitution.

“Indeed, the Florida Supreme Court
determined 46 years ago that it had in-
herent authority to regulate the pracuce
of law and the discipline of persons so
admitted to practice.” the court said, cit-
ing Petition of the State Bar Associahion,
40 So. 2d 902 (Fla. 1949). “The court rea-
soned that ‘the law practice is so inti-
mately connected with the exercise of
judicial power in the administration of
justice that the right to define and regu-
iate the practice naturally and logically
belongs to the judicial department of gov-
ernment.”

Thus, the court said, the suthonty
conferred by the Florida Constitution and
inherent in the Florida Supreme Court
to discipline lawyers inciudes authonty
to say what are and what are not the
atandards of practice, including defining
professional responsibility.

Professional Responsibility

The court said providing pro bono has
long been 2 fundamental aspect of &
lawyer's professional responsibility and
an applicant for admission to practice
“may justly be desmed to be aware of the
traditons of the profession which he is
joining, and to know that one of these
traditions is that a lawyer ia an officer of
the court obligated to represent indigents
for little or no compensation upon court
order.”

The court also said the pro bono rule
addresses the court system's ability to
function fairly regardless of a civil
htigant's wealth.

“The ruls does nothing more than re-
state that which has historicaily besn
thought to be fundamental to the profes-
sional responsibility of a lawyer,” the
court said. “The mimimal public disclo-
sure, that plaintiff was ‘unable’ to fulfill
the aspirational goal, invades no area to
which he had any significant expectation
of privaey.®

The court said thers are so many con-
ceivable reasons justifying inability to
serve that it negates Schwarz' claim that
requiring a lawyer to disclose he was
unable to contribute or serve necessanly
has an adverss effect on his professional
reputation.

“Moreover, even if the implication
were negative, ‘absent exceptional cir-
cumsatances, reputational interests alone
cannot justify the proscription of truth-
ful apeech,™ the court noted.

The court aaid ever if there is a mini-
mal privacy mnterest, the balancing test
tips markedly in favor of the Supreme
Court.

“The Bar has an interest i tracking
the pro bono service provided by 1ts mem-

bers in order wo determine the effective-
ness of the aspirationai goal and o see
whether there i an unmet need,” the
court saud. “There is no other effective
way to gather the data.”

The court also said disclosure to the
public is a consequence of  “significant,
long-standing public pouicy” in Florida
that governmental records not be hidden
from the people.

“The only way that disclosure would
not have occurred would have been to
have no reporting requirement at all.
which would heve entirely defeated the
interest tn obtaining comprehensive
dats,” the court said. “Thus, plaiptifT’s
privacy ¢laim fails.”

Defamation

The court ajso said Schwarz was not
entitled to relief based on his claam that
the rule could damage his reputation.

“Disclosure in this instance does not
oceur incrdent to termination of emplay-
ment, and damage to reputation alone,
even if shown, is not a constitutional
claim,” the court said.

Restating the argument as an uncon-
stitutional taking of a lawyer's reputa-
tion without due process likewise ments
no reiief, the court smd, because it does
not result in the taking of liberty or prop-
erty protactad from deprivation without
due process.

Nonassociation

Schwarz' claim that the pro bono rule
violates his right to nonzssociation by
compelling him to disclose his views on a
public 1ssue also iz without merit, the
eourt said.

“Bar members are not required to as-
sociate themselves with any particular
association or cause, or Lo support a par-
ucular one,” the court said. “This 18 not a
case where members are required to sup-
port ideclogical or political activities un-
related to the legal profession.”

The court asid Schwarz has not shown
that the reporting requirement compels
him to associate with, affirm, or support
the aspirational goal itseif or any of &
intended recipients, "and he therefor
fails to demonstrate a First Amendment
violation.”

"The court also said the maintenance of
records by Bar does not violate the Fourth
Amendment rights of its members, because
in making the records for 18 own purposes
the Bar “neither searches nor seizes
records.”

Seif-incrimination

Schwarz also argued that requiring
him to repert on the fees statement thrt
he has not complied with the aspirational
goal~—and is not *defa.red” from the re-
quirement-—requires him to in¢riminate
himself becauss it requires him to state
that he is “professionally irresponsibla.”

The court said while a report is com-
pelled in the pro bono rule aad failure 1o
report is a basis for disciplinary sanc-
tions, the disciogure must also be incrimi-
nating for the privilege to apply.

“The central standard for the privi-
jege's application has been whether the
ciaimant is confronted by substantial and
‘real,’ and not merely trifling or imagi-
nary, hazards of incnmination,” the court
aaid. "A lawyer’s failure to provide pro
bono servics or make a donation to legal
aid is not a criminal offense, and does not
result in discipline or any other sanction
by the Bar.*




Equal Protection

Schwar? arserted :hat the rule «o-
jates equal protection and substantive
due process DEcAuse thers 1s no ranonal
basis for deferring or exempting from tha
“buy-put” provision those members who
are unable to proviae pro bono servica.

He argued that there 18 no reason why
Judges and other members who are de-
ferred from the pro bono requirement
shouid not at least be required to donate
£350.

Since Schwarz chailenged a rule cre-
ated by the Flonida Supreme Court, the
court said 1t reviewec the rule using the
rational basis test.

“The issue 18 whetaer there 18 a con-
celvable legitimate purpose and a con-
ceivable rational basis for the legisiative
enactment.” the court said.

The court said Supreme Court had an
“entirely reasouabis nams for codifying
this principle as an asmrauonal goai and
for mandating that data reiating to
impiementation of :t.e goal be reportad
in the manner choser.”

The narrower wssue, the court said, is
whether there is a conceivable rational
basis for deferring c#tain Bar members
from the iegal services goal and from the
buywut altarnative.”

The rule itaelf, anc the opinions of the
Florida Supreme Court in promulgaung
it, set forth the neecer ratonal basis, the
court said.

“As to the deferra. of some from the
aspirational goal, i ajopuing the rule the
Florida Supreme (ourt recognized the
‘umique dilemma’ faced by judicial offic-
ers and governunent enpioyees in provid-
ing legal services ta 1ne Door,” tha court
said. “While it is sosable for some of
thess lawyers to prcv- de some sort of ser-
vice relating to the gual, the court chose
not to expand the ce/intion of pro bono
service so that it would include a wider
range of charitable ~orus, believing ‘a
narrow definition of ro bono services is
necessary to ensure Lhat the purposes
behind the implemen:ation of these rules
are in accordance wiih our authority.™

The Supreme Court encourages par-
ticipation in allowed activities and davel-
opment of programs to [oster limited
particaipation by exempted members, but
held, at least for now, that they should
be deferred from participating 1o the pro-
gram, the federal court said.

“The decision, sherefore, to exempt
judicial officers and their staff lawyers.
and government lawvers prohibited from
providing such services from the
aspirational obligat:on to provide pro
bono services to the poor was not irratio-
nal.” the court saic.

The buy-out provision for non-deferred
member's was more controversial, the
court smad, *and it is at the heart of
plaintiff's suit in tlos court as reflectad
in his motion for summary judgment.”

in the Report of The Florida Bar/
Florida Bar Founaaden Joint Commis-
sign on the Delivery of Lagal Services to
the Indigent in Flor.da, specifically rec-
ommendaton 24 stled “Voluntary Pro
Bono Legal Services” (prior to adoption
of 4-6.1), the Joint Commission recog-
nized that while soms obyected to the buy-
out provision as demeaning to the pro-
fesmon, there would be practical diffi-
culties for some lawyers and pro bono
programs in utilizing services. It was also
noted that while higher doilar amounts
had been considered. the amount should
not be so high that voluntary contribu.
tiona would be discouraged.

“1t 5 reasonabie w conclyae that #wth-
sul Lhe option, some awvers wouid be
unable or iawilling w provide any pro
sono service and therefore wouid not
particpzts at all” the court seid. “Thia
sort of negiect to participate could gen-
erata greatar antipathy to the voluntary
gual. Since a voluntary goal. unlike a
mandatdd program, depends entirsly
spon the good will of all of the Bar, the
sompromise had a conceivable reason-
able sasis.”

Finally, the court said, there s the 1s-
sue of whether it was irrational oot to
mandate that those deferred from the
Zoal should at least pay $350 annually.

“This decigion likewise has a conceiv-
able ratiopal basis,” the court said. *If
those members who are legally or ethi-
cally constrained from providing services
were reqitired to pay the 3350 to meet
their professional responsibility, at least
for them the buy-out would not be an al-
ternative at all.”

Access

Schwarz also claimed he was denied
acceas to a Florida court in his attemptad
challenge to Rule 4-6.1, saying a petition
he filed with the Florida Supreme Court
was demed.

The federal court, however, said the
claum is not ripe for review.

“All that plaintff has alleged is that
Chief Justice Grimes conatrued this pe-
tition as an attempt to invoke the court’s
legislative jurisdiction,” the court said.
“It is entirely speculative at this point
whether the Florida Supreme Court
would rule that plaintiff has no judicial
remedy under Florida law. Since there is
no case or controversy pending, this court
lacks jurisdiction on this claim.”
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November 4, 1996

Mr. John A. DeVault, III

The 3edell Building

1C1 Zast Adams Street
Jacksonville, Florida 32202

Re: Lawyer Regulation Statistics

Dezr Mr. DeVault:

Ir response to your request regarding pro bono reporting, budget
arc disciplinary case statistics I advise you:

tctal lawyer regulation budget FY 95-96 $5,620,015

nurkber of Florida bar members who were
sent a dues gstatement FY 95-96 58,126

nurbar of Florida bar members who reported pro bono
involvement for 95-96 51,409

tctal lawyer disciplinary files opened FY 95-96 8,839

nurber of lawyer disciplinary files closed by staft
95-96 5,778

nunbar of lawyer disciplinary files closed by
grievance committees 95-96 1,720

actual cases prosecuted FY 95-96 565

I am advised that our records indicate that the rate of pro bono
reporting has always been 89% or better.

Duiing the 1995-1996 fiscal year the bar spent over $5.6 million
forr its disciplinary programs. During that same time 1t




processed 8,839 disciplinary files, though only 965 resulted in
actual prosecutions.

Sincerely,

Yooy

John T. Berry
Staff Counsel
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