IN THE STIPREME COURT OF FLORIDA
CASE NUMBER 88-646

THE FLORIDA BAR, RE
AMENDMENTS TO RULES
REGULATING THE FLORIDA
BAR - 4-6.1 PRO BONO PUBLIC
SERVICE

P R N

RESPONSE TO THE REPLY BRIEF
OF TIIE FLORIDA BAR

Contrary to Petitioner's Reply Brief, the issue beforc the Court is not “Professonaism
and Personal Responsibility.”! No, indeed. The issue is access to judtice for al Foridians.
Reporting is a tool, dbet an absolutely vital tool, that lcts not only the Court and The Bar, but
also the public, measure how well we dl live up to our professed professondism and persond
respongbility.  The Bar's total focus on the narrow, parochid interests of some of its members,
does a grave dissarvice to the Court and the rest of us who belicve that mesting the needs of the
public is the far more important god.

Respondents  also take exception to the magor premises of The Bar's argument. The
Ba's argument that the 89% rcporting ratc, despitc the moraorium on disciplinary action,
demondrates the lack of need for mandatory reporting, is tota suppostion, beied by the
experience of other dates The Bar glosses over the fact that in Forida, despite the current
absence of disciplinary consequences, reporting remains mandatory. The annual dues statement,
wiich has not changed despite the moratorium, dates “Each member is required to report on

the annud Horida Bar fee statement whether or not pro bono legd services were performed

1. Reply Brief, page 3.




during The Bar fiscd year which is (rdevant year). Falure to report this informaion shall
conditute a disciplinary offense under these rules.” (Emphess in origind). Thus it is not
urprisng that the overwheming mgority of lawyers choose to comply.

In dates where lawyers clearly understand that reporting is voluntary, the cxpcricnec is
far different. In Texas, which adopted a voluntary pro_bono reporting provison in 1993, only
24% of the attorneys reported the firdt year, Inits sccond year and third year, when reporting
became part of the annua ducs’ statcment, the number of reporting attorneys increased to only
39%. [awaii’s voluntary reporting rate is even more dismad, amounting to only 10% for the
firs year. While the percentage of Ilorida attorneys who would report on a voluntary bess is
totally unknown, the Texas and Hawan experience counsd againgt a voluntary system.

The Bar’s argument that the disciplinary proccss would he overwhelmed is truly
disingenuous.  Firs, The Bar’'s argumcnt that thousands of attorneys would need to be
prosecuted for failure to report, is premised on the number of reporting forms returned without
completion of the pro bono section. left out is the fact that many dues statements undoubtedly
come in incomplete for reasons totally unrelated to a conscious decision not to report pro bono
activities.2 The non-response rate is well within an cxpected range, paticulaly for a new rule
that has yet to be inditutiondized a many firms. A normd follow-up notice, much like thet
issucd for latc ducs payments, would surdly suffice to bring most attorneys into compliance.

Sccond, The Bar does not pursue those who fail to respond or respond improperly to the

trust account questions on the dues statcment. Instead, it Smply keeps track of those lawyers

2. Mogt incomplete dues statements seem to be the result of law firm secretaries or bookkeepers
being told to return the form with a check.




who improperly respond. If there is a subsequent Bar prosecution for some other Rule
infraction, The Bar adds the falure to properly respond to the list of charges. Probably, The
Bar would dso adopt this approach for thosc who fal to meet the pro bono reporting
requirement.

Third, assuming The Bar decided it needed to pursue non-responders, the time and
cxpenscs would he minimal. If a routine follow-up Ictter faled, The Bar's Legd Divison could
merdly send out a boiler plate Order to Show Cause, which would redidticaly result in
subgantialy total compliance. Assuming a few attorneys 4ill faled to report and disciplinary
hearings were required, those attorncys would be required to pay dl costs if disciplined. As a
resuit, The Bar's expenses would be minima and the actua numbers of bar members requiring
presecution would be very smdl, if any.  After dl, the intent here is not to punish. The intcnt
IS to provide accurate reporting, and to motivate and remind attorneys of the need to provide pro
bono services.

Despite The Ba's atachment of a variety of Bar News articles, The Bar is unablc to
point to any type of sudy, let done an “extensive Sudy” (Brief, p. 7), or any factua bass,
which provides judification for its effort to diminate mandatory reporting. Its contention that
“voluntary reporting will ¢ncourage grester paticipaion in pro bono attivities’ (Bricf, p. §) is
totally unsupported. The fact is that some lawyers, and cventually the Board of Governors, by
a majority of one, moved to rcpeal the mandatory reporting rule solely because some lawyers
didike having to report.

Since Respondents filed their Response in Oppostion to The Horida Bar's Petition, the

Standing Committee on Pro Bono Services has issued its second Report (hereinafter referred to




as “Report™) to (he Court. Respondents filed the Report with the Court with a service date of
December 13, 1996. The Report evidences the continuing success of the pro bono plan.
Overdl, specid pro bono projects increased by 32%, with the Fourth, Sixth, Thirteenth,
Fourteenth and Sixtcenth Circuits reporting subgtantia increases in the number of projects as
wel | as the number of clients being served

Unlike The Bar’s unsupported suppositions, the leadership of the Circuit Committees, and
the Chief Judges and Judges of the various judicid didtricts, are in the best postion to evaluate
the reporting mandate as it impacts of the provison of pro bono services Their support for
mandatory reporting spesks volumes. TFor cxamplc, Dale Ross, Chief Judge and Chair for 17th
Judicid Circuit, stated:

1 apprcciatc that somc members of the bar view the reporting
requirement as an intruson into their privae afars. 1 sympathizc
with these feelings.

Despite these views, | think reporting hes a beneficid datigtical
purposc. It dlows the loca committee to track and account for
paticipation levels. It helps us andyze areas of weskness in our
loca campaign, and afords us an opportunity to motivate partici-
pation, in an atempt to equdize the same. Additiondly, it dlows
us an opportunity to identify persons who have madc great
sacrifices in providing their sarvices, so that we can recognize
them.

Report, Appendix .
Smilarly, Lucy Brown, Circuit Judge and Chair for 15th Judicid Circuit, Stated:

1 an generdly opposed to the dimination of the Suprcmc Court-
mandated reporting requircment, because in PAm Beach County
(a jurigdiction in which the commitment of the Bar to voluntary
pro bono sarvice has aways been strong) we have, nevertheless,
found an increase in pro bono paticipaion snce the inditution of
mandatory reporting. We have found that the number of attorncys
providing scrvices and making contributions to the legd ad




organizations has increcased and a dgnificant number of attorncys
have come forward to join the effort specificaly motivated by the
reporting requirement. Some of these attorneys have reported to
me persondly that they have found the cxperience rewarding, and
that they had smply not been motivated to step forward and offer
service in the past . . .

Report, Appendix J.
Patricia Seitz, a Past Presdent of The Horida Bar, long involved in efforts to promote
pro bono activitics, stated:

| must disagree with the proposd to delete the reporting feature of
the Supreme Court’s pro hono rules for pragmatic, political, policy
and lcadership rcasons. | am concerned it is a losc-losc propos-
tion which will severdy undermine (the Ba’s) god of member
unification.

The purposc of the reporting feature was to give the judicid
branch the most accurate, annud figures of Florida Bar members
commitments and efforts to address a societd, not just a legd,
responsibility of providing equal access to the justice system. The
revised reporting mechanism on Bar members annual dues
datement provides the simplest, |cast intrusve way of doing <o.
These numbers give the Supreme Court, on behalf of the jusiice
sysem, and (The Bar), on behdf of dl Bar members, concrete,
reliable data, rather than a datistical sample number based on a
member survey which less than 2,700 of our 53,000 members
answer only every two years.

Based on my experience, it is a very vocd, and misunderstanding,
minority which urged a change. The mechanism is very easy, and
vary hdpful, persondly, professondly and politicdly. 1 found
that once lawyers had the opportunity to understand the purpose
and henefits, they were very supportive of it.

Report, Appendix |,
Al Hadccd, County Attorney for Flagler County, and formerly Exccutive Director of

So athern Legal Counscel, stated:




Reporting is a minor inconvenience compared to its benefits. It is
an anud reminder of duty. It quantifies in one fell swoop our
good will to the community a large. And, it stimulatcs our sense
of stewardship for our sysem of justice that has no equal in the
world.
| agree with Reece Smith's observetion that a repeal of reporting
would signd a broad retreat from providing legal assistancc to the
poor. This is not the time for rctrcat.
Renort, Appendix L
Concluson
The minimaly intrusve impact of mandatory reporting is far outweighed by the benefit
to the public. Lawyers, with their state-sanctioned monopoly, must be held accountablec. This
Court, the public, the media, the other branches of government, and yes, even The Florida Bar,
deserve to know how well we meet our professona obligations. Your Rcspondents arc at a loss
to understand how The Bar can take the postion that pro hono is part of a lawvyer's responsbil-
ity and that rcporting “plays an important role in encouraging and assessing the success of
Horidas atorneys in fulfilling tha respongbility,” but then conclude that mandatory reporting
“will not lead to a serious degradation of the sgnificance of qudity of data” (Brief, p. 6) The
Bar’s pogdtion defies common sense and logic.

Whercfore, respondents respectfully request that the petition submitted by The Horida

Bar be digmissed with prejudice.




On Behalf of the Following Members of The Florida Bar

Jecqueline  Allee
Duane Anderson
Elizabeth S. Baker
Martha Barnctt
Eunice T. Baros

Hii arie Bass

James A. Haxtcr
Robert J. Beckham
Robert A. Bertisch
B ruce B, Blackwel
Daryl M. Bloodworth
Tom W. Brown

J. Shepard Bryan, J.
Mark Buchbinder
L. Kinder Cannon, Il
Rusdl E. Calide
Nc 11 Chonin

Kenddl B. Coffey
Dean ¢ . Colson
A. Hamilton Cooke
Marcia K. Cypen
Talbot D’Alemberte
Howard L. Dde
Stephen E. Day
Alan T. Dimond
Ava K. Doppelt
Davisson F. Dunlap
Rashad El-Amin
Archur J England, Jr.
Robert L. Feagin, Il
Renee K. Fechr
Robert L. Hoyd

Rosemary Frankd Furman

William S Graessle
Lymii H. Grasecuose
Dcuglas M. Halsey
Stephen F. Hanlon

Williamn O.E. Henry
Bruce R. Jacob

John Arthur Jones
Richard T. Jones
Theodore Klan

Judith M. Korchin
Krigine E, Knah
Andrew M. O’Mallcy
Ameia Rea Maguirc
Rusdl McCaughan
Marybeth McDondd
Howel W. Mdton, J.
Enid Duany Mcndoza
Donadd M. Middiebrooks
William M. Midyette, Il
James Fox Miller
Stephen B. Moss
Chandler K. Muller
Dolores Norlcy

Jarret C. Ocltjcn
Danid S. Pearson
Ray H. Pearson
Thomas G. Pdham
Natasha W. Permaul
Jean S. Perwin
Roderick N. Pctrcy
Roosevelt Randolph
Robert M. Rhodes
James C . Rinaman, J.
Gerdd F. Richman
Florence Snyder Rivas
Robert Rivas

Cari L. Roth
Fredcrick M . Rothenherg
Hetcher G. Rush
James M. Russ
Terencc RusHl

l.eon St John Il
George E. Schultz, Jr.
Patricia A. Scitz

1,. David Shear
Chegtefidd H, Smith
John Edward Smith
Samud S. Smith
William Reece Smith, J.
Ned R. Sonnctt
Charles R. Stepter Jr.




David {J. Strawn Richard C. Woltmann

Sidney A. Stubbs Frank Wotitzky
Janet R. Studley Tco Wotitzky

Eli Subin Arthur G. Wroble
William L. Thompson J. Burton Young

H. RusHl Troutman
Denmnis R. Turner

Respectfully  submitted,

Randdl C. Berg Jr., Fsq.
Peter M, Siegel, Esq.
David Weintraub, Esq.

Horida Judtice Inditute Inc.

2870 Firsg Union Financid Center
200 South Biscayne Boulevard
Miami, Florida 33131-2310
305-358-2081

305-358-0910 (FAX)

Attorneys for Respondents

"I_S;V: David Weintraub, Esg.
Florida Bar No. 078042

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing document has been

sent to the foiiowing by firs cdass United States mal on December 23, 1996:

John F. Harkness, Jr.

Exccutive Director

The Horida Bar

650 Apalachee Pkwy
Tallahassce, Florida 32399-2300

Thomas Rowc Schwarz, Esq
4561 N.W. 79th Avenue
Lauderhill, FL 33351




Joseph W. Little, Esg.
3731 N.W. 13th Place
Ganesville, IF] , 32605

Harvey M. Alper, Esg.

Massey, Alper & Waden, PA.
112 West Citrus Strect

Altamonte Springs, Forida 32714

Janz E. Hendricks, Esq.
3161 Cora Way # 115
Miami . Florida 33 145

Bruce Levine, President

Florida Pro Bono Coordinators Association
123 N.W. 1st Avcnuc

Miami. Forida 33 128

Geadd Williams, Esg.

Gengrd Counsd, Nationd Bar Association
Dade County School Board

Legislative and Labor Reations, Suite 562
1450 N.E. 2nd Avenue

Miami, Florida 33132

Wm. Reece Smith, J., Esg.
Carlton, Ficlds, e 4d.

P.O Box 3239

Tampa, Florida 33601-3239

Alar, C. Sundberg, Esg.
Carlion, Fidds, ct 4d.

P.() Box 190

Tallahassee, Florida 32302-0190

Tdbot “Sandy” D’Alemberte, Tisq.
President

Florida State University

Wescott Building

Tallahassce. Florida 32304

By: David Waentraub

PBR R.ply.fin
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