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CORRECTED OPINION
PER CURIAM.

The Florida Bar (the Bar) petitions this
Court for entry ol an order amending rule 4-
0.1 ol the Rules Regulating the Florida Bar.
We have jurisdiction. Art. V, § 15, Fla. Const.
We aeny the petition.

The Bar sccks to amend rule 4-6.1 to
climinate the mandatory annual reporting
provision that currently requires all members
of the Bar to report whether and how they
have satislied their prolessional responsibility
of providing pro bono legal services to the
poor. The proposcd amendment would make
slight. but crucial, changes to wording in the
reporting requirements in scetion 4-6.1(d). It
would replace the "shalls” with "shoulds™ and
would climinate the last scntence, which
currently reads:  "The fatlure to report this
information shall constitute a disciplinary
offense under these rules.”  In short, the
proposed amendment would  substitute  a
voluntary annual reporting process lor the
current mandatory onc.

Proponents of the amendment argue the
foltowing: The public interest is not served by
thc  mandatory reporting — requircment;

cnforcement of the mandatory reporting
requircment  would infringe  upon rights
guarantced by the state and  [ederal
constitutions; the current rule violates the
separation of powers principle because it is a
legislative undertaking: the current rule 1s an
avoidance technique to prevent (ederal review
of political activity; and [inally, the Florida
Supreme Court should not operate as a bully
pulpit {or public relations and cncouraging
charitable activity. We disagree with these
asscssments,

At the time this Court adopted the pro
bono rules in 1993, we explained our authority
and reason for so doing:

The authority and rcsl-)()nsihili[y of*
this Court to adopt rules on the issuc
ol pro bono Iegal services to the poor
under our constitutional rule-making
nnd administrative authority has been
[ully addressed in prior opinions. We
need not readdress that issue here, We
do rciterate. however, that this Court,
as the administrative head o f the
judicial branch. has the responsibility
lo cnsure that access lo the courts is
provided for all scgments of our
socicty. Given the number of reports
presented to this Court that document
the legal needs of the poor, we find it
necessary to mmplement the attached
rules. Justice is not truly justice 1f only
the rich ¢an afford counsel and gan
access to the courts.  Consequently,




these rules are being implemented in
the hopes that they will act as a
maotivating force for the provision of
legal scrvices to the poor by the
members ol this
profcssion.

state’s  legal

Amcndments to Rules Regulating The Florida
Bar 1.3.1(a), 630 So. 2d 501, 502 (Fla. 1993),

W explained the need for the mandatory
reporting requirement:

[Wic do expect members of the Bar,
through the simplified report form that
will be made a part of the annual dues
statement, to report how they have
assisted in addressing the lTegal needs
of the poor, We believe that accurale
renorting is essential {or evaluating this
program and for determining what
scrvices are being provided under the
program. This, in turn, will allow us
ta determine the arcas mm which the
i>zal needs of the poor arc or arc not
being met. Because we find that
renorting 18 essential, failure (o report
will constitute an offense subject to
discipline.

Id. at 302-03.

As the opponents of the amendment point
oul, there have been no fundamental changes
in the circumstances surrounding this 1ssuc
since the Court first determined that accurate
reporting is ¢ssential  for cvaluating the
delivery of Tegal serviees (o the poor and for
determining where such services are not being
provided. There 1s no more cffcctive way to
saugc the suceess of lawyers in meeting therr
obligation to represent the poor--an obligation
cvery member ol the Bar swears (o undertake,

Lawyers have been granted a special boon
by the State of Florida--they in effect have a

g

monopoly on the public justice system.  In
return, lawyers arc cthically bound to help the
State’s poor gain access to that system. The
mandatory reporting requircment is essential
to guaraniceing that lawyers do their part o
provide equal justice,

Bascd on the foregoing, we deny the
petition.

It is so ordered.

KOGAN, C.J..,and SHAW and ANSTEAD,

JJ., concur.

QOVERTON, J., concurs with an opinion, in

w hich HARDING and ANSTEAD, JJ.,
coneur.

HARDING, J.. concurs in part and dissents i

part with an opinion.

WELLS, 1., concurs in part and dissents in

part with an opinion.

GRIMES, J.. dissents with an opinion.

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTION AND, If
FILED, DETERMINED.

OVERTON. J., concurring.

I concur. | write scparately to emphasize
two distinct points. First, the rule has been
cffective.  Second, there arc no material
changes in circumstances that would justily the
abandonment of this relatively new reporting
requirement. In 1993, we developed our pro
bono rule in response to the glaring deliciency
in the availability ol legal services to the poor.
The result reached in 1993 was a compromise
solution to a debate between proponents ol
two extreme positions. Some people argued
that the Court had no authonty to cstablish pro
bono guidelines. At the same time, others
belicved that the rule should be mandatory
rather than aspirational. This Court approved
a carclully crafted compromise that kept the
pro bono rule aspirational while creating a




mechanism with which 1o gauge the amount of’
pro bono work actually being provided in
Florida. T concur today both because the
currerit rule has been effective and becausce |
sce no compelling reason to disturb  the
compromisce solution rcached less than five
years ago.

There can be no doubt that the reporting
requirement has been cffective.  Accurate
statist.cs are now available as to the number of
pro beno legal hours being provided in Florida
cach ycar, These statistics can be used by this
Court to analyzc the extent to which the
constitutional mandate of court aceess is being
mel, Additional resources can then be directed
intetligently to arcas of nced. Without the
reporting requirenient, such evaluations would
be made with incomplete information,
[urther, a positive side effcet of our pro bono
rule 1~ that both pro bono legal services and
contributions to legal services have increasced.
While the rule was not developed to force
attorneys to provide pro bono legal scrvices,
the fact that the rule has raised consciousness
and thercby mcresed the performance of such
services does not disturb me.

Second, the very rcasons forwarded i this
casc for abolishing the reporting requirement
were addressed in our 1993 opinion. There
we stated:

Some responses we have received
arguc that a reporting requirement
makes this program mandatory
rather than aspirational. We reject
that contention.  Granted, some
peer pressure may exist as a result
of the reporting  requirement.
However, given that the reporting
requirement 1s the only true way (0
svaluate how the legal needs of the
poor arc being met, we lind that

the  merits of  the  reporting

requirement greatly outweigh any
pereeived pressure to participate,
indeed, i I peer pressure mot tvales
tawyers to participate, WC [ind that
such pressure may be beneficial in
this instance.

Amcndinents to Rules Regulating the IFla, Bar,

630 So. 2d 501, 505 (Fla. 1993). The rule
neither requires lawyers to provide pro bono

legal scrvices nor requires them to contribute
$350. The rulc is clearly aspirational. The
sole requirement is thal a lawyer report what
hc or she doces. The oath that cacti of us takes
as a lawyer in this statc includes the words, “I

will never reject, from any consideration
personal to myscll, the cause of the delenseless
or oppressed.”  Some people have asserted
that this language should be used lo mandate
the provision of pro bono lcgal scrvices. The
compromise cralted in 1993 stops short of that
measurc. The reporting requircment, when
viewed in light ol the cited scetion of the oath.
is a minimal (and thoroughly rcasonable)
imposition on the professionals of the bar.

The reporting requirement is an important part
ol the solution o the challenge of making the
law accessible 1o all Floridians.  The
chimination of this rcporting requircment
would ¢reale a public pcrccplion throughout
Florida that the courts arc only f{or the rich and

that the prolession is restricting its pro bono
clforts. I would also be perceived as a giant
step backwards ip the cflort to make real the
constitutional mandate that all Floridians,
regardless o f
guaraniced aceess to their courts. While some
people might argue that such would only be a
pereeption, | belicve that it would most
certainly be a fact.

I TARDING and ANSTEAD, 1., concur.

{inancial rcsources, arc



HARDING, J.,
dissenting in part.

concurring in - part  and

I realize that the issue confronting the
Court tn this casc 15 complex and a subject on
whick persons of good will and sound
Judgment differ. However, Fmust concur with
the majority opinion that the reporting
requiremicnt of Rule Regulating the Florida
Bar -4-6.1 should remain mandatory,

The proponents of the rule change arguc
that lawyvers themscelves, in the exercise of their
honor and good will. are the primary control
on the profession, Thus, they urge the Court
to remove the mandatory reporting provision
ol the rule.

There seems to be little dispute that the
Court should set aspirational goals [or pro
bono service by members ol the Bar. 1f it is
nceessary and good lor the Court o sct such
aspirational standards for pro bono service,
then 1t 1s equally necessary and good (or Bar
members  to report  whether they  have
performed this service and. if so, how much
SCrvice.

in wrestling with this 1ssuc, I was reminded
of the words of Alexander Hamilton in The
Federalist:

H'men were angels, no government
would be necessary, I angels
were 1o govern men,  neither
2xternal nor internal controls on
government would be necessary.
I framing a government, which is
‘0 be administered by men over
men, the great difficulty lics in this:
You must [irst  cnable  the
aovernment  to - control  the
soverned: and in the next place,
oblige it to control itsclf. A
dependence on the people is, no
doubt, the primm‘y control on the

_4-

Government: hul cxpcricnee has
taught mankind the necessity of
auxiliary precautions.

The Federalist No. 5 1, al 286 (Alexander
Hamilton) (E.I1. Scott ¢d., 1898).

Whi le most lawyers arc honorable and (ul |
of good will. fow of us would [(all within the
ranks ol "angels." Accordingly, in Hamilion’s
words, "expericnce  has taught  the
necessity of auxiliary precautions.” 1 conclude
that the mandatory pro bono service reporting
requircment  is a4 necessary  auxiliary
precaution.

However, | sharc Justice Wells™ concern
that the Bar and its members should know
what will be expected in regard lo enforcement
of this rulc. Thus, | suggest that any
disciplinary action rclated to mandatory
reporting be deferred until a procedure for
cnforcement is established. The Court should
rcquest the Bar t o submit a procedure [on
cnforcement and allord Bar members an
opportunity to comment on the proposed
procedure. Then this court can  delermine the
appropriate manner in which 1o proceed.

WIELLS, J., concurring in part and dissenting
in part,

| concur with all that is said in the majority
and concuring opinions concerning a lawyer’s
obligation to provide pro bono scrviccs.
Howcver, 1dissent [rom the decision rejecting
The Florida Bar’s petition because the
majorily’s opinion is without any specilics as
to how the Bar is to cnforce this rule.

I was a member of the voluntary Orange
County Bar Association (or my twenty-nince
years of practice. A condition of membership
in this association is that its members provide
the services or contributions required by Rule
Regulating the Florida Bar 4-6. | My
cxpcricnce is that the association’s rule




worked to the benefit of the association, the
community, and the mdividual lawyer. [know
that tae legal work [ did in the guardian ad
[item program was to mc so personally
rewar.ding that [ count it at the very top of my
professional experiences. | urge every lawyer
to sharc that experience. 1 also urge cvery
voluntary bar association to adopt a condition
of membership similar to that of the Orange
County Bar Associalion.

Unlike membership in the Orange County
Bar Association, membership in The Florida
Bar (-he regulatory enforcement arm of this
Court) 1s distinctly dilferent because it is
mandatory. Conscquently, when this Court
cnacts a rule stating that the failure to report
whether the pro bono goals have been met
shall constitute a disciplinary offense, this rule
must de read to mean that The Florida Bar will
prosceute through the disciplinary process
lawyers who [ail to report. | eertainly read it
that way. To do otherwise and not ¢nloree
this rule will relegate what is adopted as a
disciplinary rule to a mere charade which
regulates only those who by their good faith
and loyalty 1o the law choose to comply. The
ultimate discipline 1s, ol course, not the loss of
membership in a voluntary association but 1s
the foss of the privilege to be a lawyer in
Florida,

Ir 113 petition, The Florida Bar asscrts that
in the 1995-1996 reporting year, nearly 6,700
lawvers declined to report their pro bono
imvolvement on the dues form. 1t s probable
that muny of these lawyers failed to report
because of the moratorium on reporting or
because of oversight. Howcever, The Florida

"There has been a moratorium on reporting during
the pendency of a federal tawsuit challenging the rule’s
constitutionality. In August 1996, the federal district
court upheld the constitutionality of the mandatory
reporting rule. Schwarz v. Kogan, TCA 94-40422 (N.D.
Fla., Aug. 9. 1996) (Order Dirccting Untry of Judgment).

Bar mamtains that it a substantial number of
those lawyers continue not t o report i n
violation of rulc 4-6.1, proscculing these
attorneys will require the diversion of scarce
bar rcsources {rom other programs such as
professionalism, unauthorized practice, the
client sccurity [und, and continuing legal
cducation.

The majority should not just dismiss The
Florida Ear's concemns about the gricvance
process without cven addressing the problem.
Attorney disciplineis uniquely the provinee of
tis Court, See art. V, §1 5, Fla. Const. This
Court should not just ignore the admonitions
of thoset o whomw ¢ have delegated
disciplinary enforcement responsibility nn d
lcave it to them to shoulder the problems they
lorecast the rule will cause. 1f wc are not
going to [ollow the Bar’s lcadership’s advice
and replace the rule’s "shalls" with "shoulds,"
then [woutd continue the moratorium on the
mandatory parto the Fulc until the impact on
the disciplinary function ol The Florida Bar is
understood a nd addressed.  As part ol
addressing this 1ssu¢, | behieve this Court has
an obligation to tell lawyers exactly what the
discipline will be il the lawyer (ails to report.

In 1 993, we adopted what Justice Overton
t¢lers 1o in his concurring opinion in this ¢ase
as 4 "compromise solution”:  making the
violation of the reporting requirement a
punishablc offense, At that time, however, the
practical ramifications of this solution wcrg not
addressed.  Although not noted by the
majority, there has been a moratorium on the
enforcement of the rule almost entirely since
that time. At the very least, proper regulation
o The Florida Bar requires that we state when
cnlorcement is o begin, what is to be done (o
make lawyers awarc that this reporting
requirement is now in [act mandatory, and
what the sanction will be for failing to report.




Though [ support the aspirational goal, |
cannot support imposing this as a rule of
discip ine on members of The Florida Bar
against the advice ol the leadership of The
Florida Bar without addressing the practical
ranmi{ications and working out cnforcement
proc: lures. It 1s only afler these practical
ram::rzations arce confronted and enforcement
procadures are evaluated that a Gur weighing
can b. made ol whether the violation of a
reporting requirement to foster an aspirational
goal s10uld be an oflense subject to discipline.
tmposing disciplinary sanctions for such a
violation 1s uncharted waters into which Tam
unwilling to sail without a better compass.

GRIMIES, J., dissenting,

[ fully agree that a lawyer ghould provide
pro bono legal services to those who cannot
alford them.  Thercfore. 1 applaud the
aspirational goals of rulc 4-6.1 ol the Rules
Regulating The Florida Bar.  Tlowever, |
believe the coercion which 1s imphicit in the
mandatory  reporting requirement s
mapp-opriate if not counterproductive for the
reasons sct forth in my opmmn in M

Bar. 598 So. 2d 41,
concuiting in part, dissenting in part). | would
grant the petition of The Florida Bar.

4(I|a 1992) (Grimces, J..

Original Proceeding - Rules Regulating I'he
Flor: da Bar

John W. Frost, H, President, Bartow,
Flonca: Edward R. Blamberg, President-clect,
Miani, TFlorida; John A. DcVault, 1L
Immcediate Past-president,  Jacksonville,
Flor ¢a: John [P, llarkness, Jr., ixccutive
Direcior, Paul I'. THI, General Counsel and
Johr A, Boggs. Dircctor of Lawyer
Regu.auon, Tallahassee, Florida; Joseph W,
Little. Gainesville, Florida; Harvey M. Alper of

-b-

Masscy, Alper & Walden, Altamonte Springs,
Florida; Thomas Rowe Schwarg, Laudcrhi |1,
Florida; and Janc E. Hendricks, Miami,
Florida.

for Pctitioner

lalbot D’Alemberte, Tal lahassce, Florida,
Alan (., Sundberg of Carlton, Fields, ¢f A,
Tallahassce. Florida , and Randall (. Berg, Jr,,
Peter M. Sicgel and David Weintraub of
Florida Justice Institute. Inc.. Miami, Florida;
Wm. Recee Smith, Jr., Tampa, Florida: Lynn
Whitfield, President. and Gerald Williams,
General Counscl, Florida Chapter of The
National Bar Association. West Palm Beach.
I lornda: Bruce Levine, President of the Florida
Pro Bono Coordinators Association, Miami,
Florida; and Miyoshi [). Smith. Miami, Florida,

in Opposition to the Petition




