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STATEMENT OF THE CASE

This matter cones before this Court upon a request for opinion
submtted by the Attorney General on August 14, 1996, in accordance
wth the provisions of Article 1V, Section 10, Fl ori da
Constitution, and Section 16.061, Florida Statutes. This brief is
submtted on behalf of the Florida Audubon Society in response to
the Order of this Court and is in opposition to a finding of
validity of two proposed anendments entitled "Property Rights:
Conpensation for Unfair Value Loss Caused by Governnental Use
Restrictions on Real Property,” and "People's Property R ghts
Amrendnents Providing Conpensation for Restricting Real Property Use
May Cover Miltiple Subjects." "Property Rights" proposes to anmend
the Florida Constitution to create a private right of action
agai nst governnment and a jury trial for full conpensation for
governnent actions which restrict real property. The provisions
are a substantial change in inverse condemation |aw and takings
claims now brought pursuant to the Fifth Amendnment to the United
States Constitution. "People's Property Rights" attenpts to carve
out an exception to the Single Subject Rule of the Florida
Constitution to allow such a far reaching proposal as "Property
R ghts." The protected interests of the Florida Audubon Society

are substantially affected by the proposed constitutional

amendments and it files this brief in opposition to the proposals.




STATEMENT OF THE FACTS

The proposed property rights amendnents to the Florida
Constitution (hereinafter referred to as "amendments") conme before
the Court following a nunmber of Draconian attenpts to expand
protection of private property rights which have been rejected by
the Florida Legislature and this Court. The purpose of these
proposals is to create aright of action and jury trial for full
conpensation for government action which is far less than a Taking
as contenplated by the Fifth Amendment to the United States
Constitution. A nunber of bills were introduced in the 1993
Legislative Session' and a bill creating a Study Conmi ssion was
vetoed by the Governor. Thereafter, the Governor appointed the
Governor's Property Rights Study Commi ssion Il which issued a
report on the issue. A bill simlar to the recommendations of the
Covernor's Conmission, as well as other bills were introduced in
the 1994 Legislative Sessgion.? Thereafter, the Tax Cap Committee
circulated petitions to amend the constitution to greatly expand
property rights. That proposed constitutional anendnent  was

rejected by this Court in Advisorv Opinion to Attorney Ceneral re

'Tax Limtation, (Tax Linmtation I) 644 So. 2d 486 (Fla. 1994). The

amendnent was rejected because it had a substantial effect on
multiple branches of government and was violative of the single

subject rule. In 1995, the Florida Legislature spent a

1 See Fla. HB 1437 (1993) and SB 1000 (1993).

2 See Fla. H8 485 (1994), Fla. SB 630 (1994), and Fla. HJR
1953 (1994).




consi derabl e anmpunt of time on the issue of property rights

resulting in the passage of a bill now codified as Chapter 70,

Florida Statutes, Relief From Burdens on Real Property Rights. The

Tax Cap Committee, not happy with the new act, has noved again to
seek amendnent to the constitution. The proposed anendments would
greatly expand the notion of ©property rights and create an
exenption to the single subject rule in order to expand property
rights. The records of the Florida Secretary of State denonstrate
that this effort is prinmarily funded and supported by  sugar
I nterests.

The Florida Audubon Society is a non-profit conservation
organi zation whose nain purpose is to help protect, preserve and
manage the natural resources of the state on behalf of the
organi zation and its nenbers. Fl ori da Audubon Society believes
that the property rights anmendment would be in direct conflict with
Article 11 Section 7 of the Florida Constitution which declares,
"It shall be the policy of the state to conserve and protect its
natural resources and scenic beauty.” Audubon believes that if
the amendnments were to take effect the units of state, regional,
and | ocal governnents would be powerless to undertake growth
managenment or environmental protection. A literal interpretation
of the amendnments would be to require the state of Florida to pay

pol luters to stop polluting.




SUMMARY OF ARGUMENT
The proposed Property Rights Amendment before the Court fails

to comply with the provisions of Article XlI, Section 3 of the
Florida Constitution and Section 101.161, Florida Statutes (1993).
Al though the Court stated its reasons for rejecting the proposed
1994 property rights anendnment, the new anendment does not overcone
those reasons for rejection. The proposal violates the single
subject rule and ballot title and summary requirements. It is a
classic exanple of overbroadness, overkill, subterfuge and
unanticipated effect, conmbined into a single, short anendnent to
the Constitution. The ultimate effect would be to change 200 years
of property rights |aw and shut down governnent at all |evels.
Clearly, the ballot title and summary do not reflect this inpact.
The fact that the Property R ghts Anendment still violates the
single subject rule is accentuated by the proponents' attenpt to
anmend this very rule in the Florida Constitution with the People's
Property Rights Amendnent. Apart from highlighting the Property
Rights Amendnent deficiencies, this new attenpt by the Tax Cap
Committee to anend Article X, Section 3 is equally flawed. First,
the People's Property Rights initiative inproperly inpacts
functions of the judicial branch by carving out an overly broad
exception to the single subject rule which will inpact every
branch, function and level of Florida' s governnent. Second, the
i npact and collateral effects of this initiative are not and cannot
be known by the-public. Third, the entire anmendment is confusing

and msleading to the voter who is presuned to understand phrases
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li ke "common | aw nuisances" and "which in fairness should be borne
by the public." Finally, the two amendments together are nutually
dependent upon one another for any nmeaningful application and

cannot stand al one.




ARGUMENT

Under Article 1V, Section 10 of the Florida Constitution, this
Court, in an advisory opinion, nust consider the validity of an
initiative placed before the Court based on the standard set forth
in Article XI, Section 3. The questions before the Court are: (1)
whether the initiative "embrace[s] but one subject and matter
directly connected therewith,” and (2) whether the initiative has
a ballot summary and title that is legally sufficient under Section
101.161(1), Florida Statutes. Section 16.061, Florida Statutes;

gee In re Advisory Opinion to the Attornev General - Restricts Laws

Related to Discrimnation, 632 So. 2d 1018, 1019 (Fla. 1994).

THE PROPCSED PECPLE'S PROPERTY RI GHTS CONSTI TUTI ONAL AMVENDMENT
SHOULD BE REJECTED BY THE COURT BECAUSE | T | MPROPERLY
| NTERFERES W TH THE SI NGLE SUBJECT RULE, AFFECTS MULTI PLE
BRANCHES OF GOVERNMENT, AND | TS BALLOT SUMVARY | S CONFUSI NG
AND M SLEADI NG

A The single subject requirenent of Article X, Section 3
of the Florida Constitution.

In its current form Article XI, Section 3 provides that
"[t]he power to propose the revision or anendnent of any portion or
portions of this constitution by initiative is reserved to the
peopl e, provided that, any such revision or anendnment, except for

those limting the power of governnment to raise revenue, shall




enbrace but one subject and matter directly connected therewith."?
The single subject rule has been explained by this Court as "a rule
of restraint designed to insulate Florida's organic |law from

preci pitous and cataclysnmc change.” In re Advisory Qpinion to the

Attorney Ceneral - Save Qur Everglades Trust Fund, 636 So. 2d 1336,

1339 (Fla. 1994).

As this Court has explained it, the single subject rule
operates to prevent log-rolling, a situation where voters are
forced to "accept part of an initiative proposal which they oppose
in order to obtain a change in the constitution which they

support. " Tax Limtation I, 644 So. 2d at 490 (quoting Fine v

Firestone, 448 So. 2d 984, 988 (Fla. 1984); Floridians Asainst

Casi no Takeover v, Let's felp Florida, 363 So. 2d 337, 339 (Fla.

1978). Log-rolling requires the voters to "ecast an all-or-nothing
vote on a proposal that affects multiple functions or entities of

gover nnent . " Tax Limtation I, 644 So. 2d at 490; Advisorv Opinion

to the Attornev CGeneral - Limted Marine Net Fishing, 620 So. 2d

997, 999 (Fla. 1993). The single subject requirenment is also

i mportant because of the lack of a "legislative filtering process"

Article XI, Section 3 has been tw ce anended. The first, in
1972, allowed initiatives to amend nore than one section.
Previously, an initiative creating a unicaneral |egislature was
struck as defective because it affected several sections. Adans V.
Qunter, 238 So. 2d 824 (Fla. 1970). The 1972 anendnent allowed the
amendnent of several subjects and added the single subject
requirenent.

Most recently, in 1994, a limted exception from the single

subject rule was established for initiatives "limting the power of
government to raise revenue." See Tax Limtation I, 644 So. 2d at
495- 96.

7




inherent in an initiative anmendment that does not allow for public
hearing and debate in the drafting of a proposal. Save Qur
Eversl ades Trust Fund, 636 So. 2d at 1339 (quoting Fine, 448 So. 2d
at 988); Evans v. Firestone, 457 So. 2d 1351, 1355 (Fla. 1984)

(Overton, J., concurring). The standard is "strict conpliance with
the single-subject rule in the initiative process for
constitutional change because our constitution is the basic
docurment that controls our governmental functions." Fine, 448 So.
2d at 989.

The People's Property Rights Amendments initiative perforns
functions of the judicial branch. Revi ewi ng conpliance with
Article X, Section 3, the Court wll determ ne whether the
initiative perforns, alters or substantially affects multiple,
di stinct governnmental functions, as opposed to only a single

function. Save Qur Eversl ades Trust Fund, 636 So. 2d at 1340:;

Restricts laws Related to Discrimnation, 632 So. 2d at 1020;

Evans, 457 So. 24 at 1354 (when an amendnent "changes nore than one
government function, it is clearly nulti-subject"); Fine, 448 So.
2d at 990. In this analysis, the Court |ooks to whether the
amendnent affects a function of nore than one branch of governnent,
whet her it affects nultiple functions of a single branch, or
whether it affects a function perforned by nultiple |evels of

government, e.g., state, county, nunicipal. See Advisorv Qpinion

to the Attornev General re rFunding for Crimnal Justice, 639 So. 2d

972, 973 (Fla. 1994); Save Qur Everglades Trust Fund, 636 So. 24 at




1340; Restricts Laws Related to Discrimnation, 632 So. 2d at 1020

(citing Fine, 448 So. 2d at 990).

By definition, an exception to the single-subject rule
requires the Supreme Court at a future time to make a judgnment on
a conbination of topics. It co-opts the Court as arbiter of the
application and definition of the exception for future anmendnents,
This is especially the case as, unlike the relatively sinple tax
issue dealt with in the Revenue Limts Initiative, anmendments
dealing with the conpensation for possible inpacts on private
property are broad and conplex, inpacting literally every branch,

function and level of Florida s governnent.

This Court has also said that it wll consider whether the
amendnent w ll cause substantial inpact on other sections of the
constitution, Tax Limtation |, 644 So. at 490; Restricts lLaws

Related to Discrimnation. 632 So. 24 at 1019; Fine., 448 So. 2d at

990. This Court has stated that it is inportant to identify parts

of the constitution which are substantially affected by the

propogsed initiative, both to inform the public of the changes and

to avoid anmbiguity as to the amendnent's effects. Tax
Limtation |, 644 So. 2d at 490; Fine, 448 So. 2d at 989. The

Court has noted that the single subject test is a functional, not
a locational test, however, and the focus of the Court's review is
an anmendnent's effect on governnental functions. Save OQur

Eversl ades Trust Fund, 636 So. 24 at 13404 (quoting Evans, 357 So.

2d at 1354). " [Tlhe possibility that an anmendnent mght interact

with other parts of the Florida Constitution is not sufficient




reason to invalidate the proposed anendment."” Advisorv Qpinion to

Attorney Ceneral Re Limted Casinos, 644 So. 2d 71 (Fla. 1994)

(citing Advisorv Qpinion to Attornev Ceneral Enslish - The Oficial

Lansuase of Florida, 520 So. 2d 11, 12-13 (Fla. 1988)).

The inpacts of the People's Property R ghts Anendnents
initiative are as yet unknown, Therefore, the public is inevitably
asked to grant a blank check to proposers of future property rights
anendnments or, nore properly, to proposers of future anmendments

which may relate to property rights, to allow them to incorporate

policies as yet unknown into a property rights amendment. How can

the public be expected to know the inpact of such pre-approved
| ogrol ling?

In the People's Property R ghts Amendments initiative, this
Court is confronted with a proposal that co-opts the judiciary into
its very structure. The initiative exenpts fromits coverage
"common |aw nuisances" (determined by the judiciary) and further
contains two elenents which are essentially judicial in nature: the
loss in fair market value due to government restriction of land use
and the enigmatic clause "which in fairness should be borne by the
public." These clauses mght be acceptable in the amendnents which
limt government regulation of property or require conpensation,
but to introduce these two novel concepts into Article XI, Section
3, introducing this distinction for certain types of citizen
initiatives, anounts to a drastic change in the requirement for

citizen initiatives.

10




This feature distinguishes People's Property Rights Anendnents

fromits sister Revenue Limts which this Court approved in 1994.

See Tax Limtation |, 644 So. 2d at 495-96. That anmendnent

introduced the limted and readily understandable exception to the
single subject rule for initiative anmendments "limting the power
of government to raise revenue." Id. Revenue Limits needed no

further and onqoing judicial clarification and explanation, unlike

the instant amendnent.
People's Property Rights Amendments, on the other hand,

represents an attenpt not just to circumvent the protections

provided to voters by the single subject amendnent, but to also
involve this Court in an unknown mnefield of new potential
initiative litigation. Who shall decide that the costs of
government regulation vin fairness should be borne by the public?"
This Court, obviously, will be the arbiter in such cases. Likew se
for initiatives which may or may not affect "common |aw nui sances.”
In sum and in contrast to Revenue Limts, this anmendnent
substantially affects the judicial functions and this Court's own
role in scrutinizing initiative anendnents.

This Court has said that it will inquire as to whether an
amendnment will have nmultiple wunanticipated collateral effects on
areas or topics renmoved from the stated subject of the initiative.

Restricts Laws Related to Discrimnation, 632 So. 2d at 1022 n.6

(Kogan, J., concurring); Fine. 448 So. 2d at 995 (MDonald, J.,
concurring). The existence of such disguised effects may well

result in voters being asked to vote on an anendnent "whose

11




consequences may not be readily apparent or desirable to the

voters." Restricts Laws Related to Discrimnation, 632 So. 2d at

1023 (Kogan, J., concurring). The initiative process is designed
to work a limted, single change, and thus cannot be used to
substantially alter "part of Florida's legal machinery regardless
of the consequences to the rest of our governnental system." Id.
at 1022 (Kogan, J., concurring). An anendnment's collateral effects
cannot be allowed to seriously disrupt other inportant functions of
Florida' s governnent and |law. Id4. at 1024 (Kogan, J., concurring).

The People's Property Rights Amendnents initiative exhibits
just those unknown, indeed unknowable collateral effects which
render an initiative invalid. To quote Justice Kogan, concurring

in Restricts Laws Related to Discrimnnation:

It is beyond question that the initiative process does
not exist as a method for yanking away or substantially
altering part of Florida's legal machinery regardl ess of
the consequences to the rest of our governnental system
The various parts of the Constitution require a harnony
of purpose both internally and within the broader context
of the American federal system and Florida law itself.
Any initiative that tends to undermi ne that harnony nost
probably will violate the single-subject and ballot

sunmary requirenents, because the initiative is proposing

to do sonmething that may have a broad and unstated

"domno effect.”

632 So. 2d at 1022 (Kogan, J., concurring).

Worst of all, the People's Property Rights Amrendnents
initiative itself amounts to logrolling. "The voter should never
be put in a position of voting on sonmething that, while perhaps
appearing to do only one thing, actually also result in other
consequences that may not be readily apparent or desirable to the
voters. That would be a classic violation of the single subject

12




requirement." Restricts Laws Related to Discrinination, 632 So. 2d

at 1023 (Kogan, J., concurring). The instant anendnent, conbining
several subjects under the term "conpensation for restricting real
property uge" indulges in this inpernissible 1logrolling. The
amendment will open the door for requiring conpensation for vast
degrees of government action, whether local land use and zoning
| aws, or state agency rules or enforcenents, or potential emergency
actions. Voters mght legitimately wish to have this additional
protection at the state agency level, while maintaining the
existing system at the local level, or vice versa. They are not
given a choice, but nmust accept all or nothing.

The two proposals sponsored by the Tax Cap Commttee are
inter-related and connected. The sponsors of the People's Property
Rights Amendnents initiative are also the sponsors of a Property
Rights initiative anendment. |ndeed, the crafting of an exception

to the single subject rule for these amendnents is only neaningful

when acconpanied by a petition that will benefit from the created

exception. In other words, the two amendnents are nutually
dependent upon one another for any neaningful application and have
no separate existence. Strike the People's Property Rights

Amendnents initiative and the whole, delicately constructed edifice
crunmbles. The true Property Rights initiative, one which patently
and purposefully involves several subjects, fall. Sinilarly, such
an intricate exception to the single subject rule has no meaning

unl ess acconpani ed by another anmendnment to give it application.

Neither petition has any meaningful existence wthout the other.

13




Significantly, the Tax Cap Conmttee, sponsor of these two
initiative petitions, has a record that denonstrates this pattern.
The sponsor of these two amendnents has used this strategy before
to great effect. In 1994, it sponsored two such related
amendments, Tax Limtation and Revenue Limts. The Court, in Tax

Limtation I, 644 So. 2d 486 (Fla. 1994) found the Tax Limtation

amendment violated the single subject rule, while allowing the
Revenue Limts (which created an exception to the single subject
rule for initiatives which limted the power of governnent to raise
revenue). In 1995, this sponsor re-subnmitted the original Tax
Limtation amendment, which now benefitted from the exception

created in 1994, Advi sory Opinion to Attorney General re Tax

Limtation, (Tax Limtation 11), 673 So. 2d 864 (Fla. 1996). The

Tax Cap Conmittee engages in a persistent policy of renoving ever
greater areas of law from the Supreme Court's initiative scrutiny
as originally established under Article Xl, Section 3. This
practice is unwise and nust be halted.
B. The People's Property Rights Amendnent Is M sleading
The title and summary for the proposed People's Property
Rights Anendments initiative are clearly defective under the

standard of Section 101.161, Florida Statutes. Sinply put, both

title and summary m sl ead the voters. Under the bold slogan
"People's Property Rights Anendnents,” the initiative uses
rhetorical devices not to inform but to seduce voters. Promi si ng

to "expand the people's rights,” the title and summary mask the

full truth: this amendnent wll take away the people's protection

14




fromlogrolling by creating a broad, cunbersone and vaguely defined

exception to the single subject rule for initiative amendnments.
This Court reviews title and sunmary to ensure that rthe

electorate is advised of the true neaning, and ramfications of an

amendnent . " Tax Limtation |, 644 So. 2d at 4904; Askew V.

Firestone, 421 So. 24 151, 156 (Fla. 1982). A voter "must be able

to conprehend the sweep of each proposal from a fair notification
in the proposition itself that it is neither less nor nore

extensive than it appears to be." Askew, 421 So, 2d at 155

(quoting Smathers v. Smith, 338 So. 2d 825, 829 (Fla. 1976)).

The title "People’s Property R ghts Amendments" immediately
prom ses nore than this amendment wll deliver, playing upon the
I nherent respect for the sanctity of private property felt by nost
voters. Conmbining this slogan with the summary's promse to
"expand the people's rights" is just the sort of subjective,

enotion-1aden |anguage decried by this Court in Save Qur Eversl ades

Trust Fund, 636 So. 2d at 13414 (noting that the text of the

unsuccessful Save Qur Everglades initiative stated that its purpose

was t0 "restore" the Everglades, while the "enotional |anguage of

the title" mght mslead voters that the purpose was to n"gave" the
Evergl ades); cf. Evans, 457 So. 2d at 1355. The title and summary
are defective for weaving a web of deceit around the true changes
wrought to the Constitution. The sunmary of the People's Property
Rights Anendnents initiative is akin to that condemmed in Fine,
where vnthe proponents' sinplistic explanation reveals only the tip

of the iceberg." 448 So. 2d at 995 (MDonald, J., concurring).

15




A further problem with the summary is the reliance it places
upon a sophisticated legal know edge to be intelligible. Voters
are not stupid, and there is a presunption that they have vy

certain amunt of common sense and knowl edge." Tax Linmitation |I,

673 So. 2d at 868. However, this commobn sense andexperiential

know edge which, in Tax Limtation Il, allows one to assume that

voters understand that majorities prevail in elections are vastly
different from the sophisticated know edge demanded of a reader of
the instant amendment. Such topics as "common |aw nuisances" may
not be comonly understood, nor will the phrase "which in fairness
should be borne by the public," borrowed from takings and em nent
domain | aw.

The breadth of the People's Property R ghts Arendnents
initiative is not fully disclosed to the voters. The voters are
not told that local zoning |aws, energency |aws, agency enforcenent
actions of any sort mght be affected. The voters are not advised,
nor does the anendnent say how fair market value is to be
determ ned and whether the existing system as used in takings cases
or emnent domain litigation will be used. In short, the title and
sumary fail to m"give the electorate fair notice" of the effects of
the initiative. Fine, 448 So. 24 at 995 (MDonald, J.,
concurring) . This Court should hold that the title and summary for
the People's Property R ghts Amendments initiative fail to conply
with the standards of Section 101.161, Florida Statutes.

16




11.

THE PROPOSED PROPERTY RIGHTS CONSTI TUTI ONAL  AMENDVENT  SHOULD
BE REJECTED BY THE COURT BECAUSE | T VIOLATES THE SI NGLE
SUBJECT RULE, AFFECTS MULTI PLE BRANCHES OF GOVERNMENT, AND | TS
BALLOT STIMVARY |'S M SLEADI NG

The Tax Cap Committee has failed to correct the problens in

its 1994 Property Rights Anendnments which was rejected by this

Court. In 1994, the Tax Cap Commi ttee proposed the follow ng
amendnent to Article I, Section 2:
Any exercise of the police power, excepting the

adm nistration and enforcement of crimnal [aws, which
damages the value of a vested private property right, or
any interest therein, shall entitle the owner to ful
conpensation determned by jury trial with a jury of not
fewer than six persons and w thout prior resort to
adm nistrative renedies. This anendnent shall take effect
the day after approval by the voters.

Tax Cap proposed a new Property Rights Amendnent for 1996. | t

is a proposed anmendnent to Article X but it is a restatement of the

subject matter rejected in 1994. The proposal is as follows:

Section () - Property Rights: Conmpensation for Unfair
Val ue Loss Caused by Governnental Use Restrictions on
Real Property. VWhen any action or regulation by the
state, its agencies or political subdivisions restricts

the use (other than nuisances at common |aw) of part or
all of private real property causing a loss in the fair
mar ket value of the affected real property for the public
good, which in fairness should be borne by the public as
a whole, full conpensation shall be paid to the owner
thereof. Al issues shall be determined by jury trial in
circuit court without prior resort to adm nistrative
renedi es, This provision shall apply to actions taken
and regul ations enacted after the effective date of this
amendnent as well as to applications after the effective
date of this anmendnment of regulations enacted on or
before the effective date of this anmendment w thout
abrogating any other remedy lawfully avail able.

Al though the 1996 proposal is drafted in an attenpt to be nore

particular than the 1994 proposal, it is in fact nore broad in its

effect. The 1996 anendnent affects "any action or regulation" which
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is broader than the "any exercise of police power" phrase in the
rejected 1994 anendnent. The 1996 anendnent affects “part or all
of private real property"” which is nuch broader than the phrase
"vested private property right" in the rejected 1994 anendnent.
The 1996 anendnent is triggered by a "logs in fair market wvalue"
rather than "damages" in the 1994 proposal. The 1994 proposal
which was rejected is narrower in time because it was applied only
prospectively. The 1996 proposal reaches back in time to apply to
the current enforcenent of previously enacted regulations.

The 1996 proposal is very simlar to the 1994 proposal. The
gravamen of the proposal is to grant a private right of action

agai nst government and a trial by jury to grant full conpensation

when a regulation causes a loss in fair market value to real

property. The cause of action created by this proposal is
sonething | ess than an inverse condemation claimor a takings
claim under the Fifth Amendment to the United States Constitution.
The test under federal Constitutional law is that the regulation
must deprive the owner of practically all use of the property,

Lucas v, South Carolina Coastal Commission, 112 S8.Ct. 2886 (1992).

This is a fact-driven exercise where the Court nust consider many

factors other than |loss of fair market val ue. Reahard v. Lee

County, 968 F.2d 1131 (1ith Gr. 1992)

In exam ning the 1994 Property Rights proposal, the Court
rejected it because it violated the single subject rule. Therein,
it stated:

"We find that the 'Property Rights' initiative violates
the single-subject requirement because it substantially
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alters the functions of nultiple branches of government
... This initiative not only substantially alters the
functions of the executive and |egislative branches of
state governnent, it also has a very distinct and
substantial affect on eachlocal governmentalentity. The
ability to enact zoning laws, to require devel opnent
plans, to have conprehensive plans for a community, to
have uni form i ngress and egress al ong maj or
t hor oughf ar es, to protect the public from diseased
animal s or diseased plants, to control and nanage water
rights, and to control or manage stormwater drainage and
flood waters, all would be substantially affected by this
provision. . . . . W also note that the initiative
transfers all admnistrative remedies for police power
actions that damage private property interests from the
executive branch to the judicial branch. Gven this

substantial effect on the executive, |legislative, and
| ocal branches of governnent, we find that the 'Property
Ri ghts' initiative vi ol ates the si ngl e- subj ect

requi renent.”

(Ctation omtted) Tax Limtation I, 644 So. 2d 486 at 494-495.

The 1996 proposal does not cure the defects identified in the
1994 proposal . The 1994 proposal was also found to be defective
because it violated the requirement that ballot title and sunmary
nmust give the true nmeaning and ramifications of the amendnent. In
1994 the Court found:

"The 'Property Rights' ballot title and summary does not
properly advise the voters, and it is not accurate and
informative. This proposal would result in a major change
in the function of governnent because it would require
all entities of government to provide conpensation from
tax revenue to owners or businesses for danmages allegedly
caused to their property by the governnent's exercise of
its police powers. Because nobst true police power actions
of government are not now conpensable, the fiscal inpact
of this proposal would be substantial. The proponents of
the initiative acknow edge that the police powers

affected by this initiative are broad and, in their
words, 'take any nunber of forms, such as flooding,
deprivation of access, envi ronnent al regul ation and

permtting, zoning ordinances, and devel opnent exactions,
anong others.' The ballot title and summary are devoid of
any mention of these consequences.”

Tax Limtation |, 644 So. 2d 486 at 495.
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Simlarly, the 1996 proposal does not explain the
consequences of its action. It is anbi guous because the new
clauses in the proposal are unclear.

--* \What does " restricts the use" nean? Could it be stretched to
include the restriction on an industrial use in a residential area?
-m Wiat is a "nuisance at comDn law?" Does that nmean that
governnent can only prohibit nuisances?

"* \What is the effect of the phrase "part or all of private real
property.” Does that mean that a government restriction on
devel oping wetlands on one acre of a 100-acre parcel would give
rise to a civil action for full conpensation for the loss of the
one acre?

-m \What does the phrase "for the public good, which in fairness
should be borne by the public as a whole"™ mean? Does this abrogate
the police powers concept of "health, safety, and norals of the
communi ty?" Isn"t this really political rhetoric which this Court
failed to condone in previous initiatives? See Save

Qur Everglades Trust Fund, 636 So. 2d 1336, 1342 (rla. 1994).

--m What does the clause "without prior resort to admnistrative
renedi es" nmean? Does it nean that government will not be given an
opportunity to correct or nodify the alleged egregious actions?
Al'l of these questions reveal that this amendnent is in fact
confusing and m sl eading.

The nost troubl esone aspect of the proposed anendment is its
attenpt to reach back and be applicable to all governnment

regul ations currently in effect. This is a naked attenpt to undo
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a generation of growh managenment and environnental regulations at
the state and regional level and all zoning and planning
regulations in every area of Florida. The ballot summary does not
convey to the average voter the sinple fact that to adopt this
change in the constitution would conpletely emasculate governnent
attenpts to control growh and protect the natural resources of
this state. It is hard to inmagine a single constitutional

provision that would so change the present law and inpact so nany
different facets of our society. The Property Rights proposa

ignores the sinple fact that our system of growth managenent,

envi ronment al protection, and local zoning regulation is what
protects real property. For nost people, the ownership of a home
is the greatest single investnent that hard working people make.

That investnment is protected by rules that prevent adverse uses

from being built next door. Those rules deriving from the police

power and Article 11 Section 7 of the Florida Constitution
general |y keep  unsavory interests from  building adul t
entertainment, intense industrial uses, high-rise condom niuns,
landfills, hazardous waste facilities, or |livestock operations

next door to your hone. The proposed amendment gives no notice to
the voters that the real hidden effect of the initiative is to
usurp all of these essential and necessary governnenta

regul ations.
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CONCLUSI ON

The proposed Property Rights Amendnent and its conpani on
People's Property Rights anendnment do not neet the required tests
for a proper ballot initiative. They both contain nultiple subject
matters as they substantially affect multiple branches of
gover nnent . The ballot summaries for both anendnments are
m sl eading. The Property R ghts summary does not inform the voters
of its chief effect and msleads because it does not notify the
voter of its principal goal to elimnate government's ability to
protect the state's natural resources. The People's Property
Rights summary is cunbersonme and confusing to a typical voter as it
uses terns |ike "common |aw nui sance" and "which in fairness should
be borne by the public.” Voters will nost certainly be asking
themsel ves, "What does this mean?" For all these reasons the

amendnents should not be permitted on the ballot.
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REQUEST FOR ORAL ARGUMENT

Flori da Audubon Society as an interested party, requests ora

argument in this proceeding.
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Respectfully submtted,

WA QD

CLAY HENDERSON
Florida Bar No. 296112
1331 Palnmetto Avenue

Wnter Park, Florida 327

Ar

Attorneys for Florida Audubon
Soci ety




CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy has been furnished to
ROBERT BUTTERWORTH, O fice of the Attorney GCeneral, The Capitol,
Pl aza Level -01, Tallahassee, Florida 32399-1963, by U.S. Mail, this
16th day of Septenber, 1996.

CLAY I-IENDERSO
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