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ARGUVENT

TEE I NI'TI ATI VE CLAUSE OF THE FLORIDA
CONSTI TUTION IS NOT A PROPER AVENUE FOR A

PROGRAM OF SWEEPI NG CONSTI TUTI ONAL REFORM OF
THE SORT SOUGHT BY THE TAX CAP COW TTEE

The Tax Cap Commttee, sponsors of the proposed People's
Property Rights Amendments (Multiple Subjects) initiative and the
Property Rights initiative, seeks drastic changes in Florida's
governnental process. Convinced that no sufficient protection is
afforded to private property owners, the sponsors propose dual
initiative amendments. The first, People's Property Rights
Amendrments, wll bulldoze a path through the existing initiative
process of Article X, Section 3, and the second, nulti-subject
proposal wll benefit from this newy created exception and bring
reformto all areas of state and |ocal governnment which touch
private property rights. Regardless of the purpose or worth of
this reform package, the nmechani sm chosen by sponsors, popul ar
initiative anmendment, is highly inappropriate, given the sweeping
changes these amendnents would bring to Florida's constitutional
structure and in the balance of governmental authority between the
branches.

The Florida Constitution contains five methods whereby it may
be revised or anmended. The Legislature has broad powers to propose
the "[a]mendment of a section or revision of one or nore articles,
or the whole of this constitution." Fla. const. art. X, § 1. The
constitution revision commssion |ikew se has broad authority to

propose revisions to the Constitution, as does the taxation and



budget reform comm ssion with regard to the state's tax and budget
process. Fla. Const. art. X, §§ 2 & 6. The del egates to a
constitutional convention called by the people nmay also propose
revision of any part or all of the Constitution. Fla. Const. art.
X, § 4. Only in the case of initiative anendnents are the
sponsors constrained to limt their proposals to one single
subj ect .’

The existence of the single subject rule prevents the
initiative power from being hijacked by special interests intent on

working a largescale revision of Florida's Constitution. Eeg an s

v. Firestone, 457 So. 2d 1351, 1358 (Fla. 1984) (MDonald, J.,

concurring). Witing for the Court in Save Qur Everglades Trust

Fund, Justice Shaw described the single subject rule as "a rule of

restraint designed to insulate Florida's organic law from

preci pitous and cataclysmc change." In re Advisory Qainion to the

Attorney Ceneral - Save Qur Everglades Trust Fund, 636 So. 2d 1336,
1339 (Fla. 1994).

sponsors of the two proposed anendnents mscharacterize the
nature of this Court's review when they claim great deference and
cite the "clearly and conclusively defective" standard for
initiatives. Brief of Sponsors, Property Rights, at 4. That

highly deferential standard has, since 1984, only been applicable

IThe passage of the Revenue Limts initiative in 1994 nodified
this only with regard to those anendnents "limting the power of
government to raise revenue." Fla. Const. art. X, § 3; Advisory
Qpinion to the Attorney General Re Tax Limtation [Tax Limtation

I], 644 So. 2d 486, 495-96 (Fla. 1994).
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to review of ballot summary and title.? Far from sinply deferring
to sponsors of initiative proposals, this Court has insisted on
wstrict conpliance" wth the single subject rule. Fi ne v.

Firestone, 448 So. 2d 984, 989 (Fla. 1984). This interpretation is

in keeping with the advisory opinion process, established by
Article IV, Section 10.

The two instant amendments should rightly be considered part
of a single reform package, and one wth profound and disturbing
implications for alnmst every aspect of Florida governance. The
link between the two anendnents is obvious because of the sponsor's
behavi or since 1994, In 1994, the Tax Cap Conmittee sponsored a
simlar property rights amendnent, which this Court struck down as

violative of the single subject rule. See Tax Linmtation |, 644

so. 2d at 494-95. Tax Cap al so sponsored the first, limted
exception to the single subject rule in the Revenue Lints
amendnent, which was permtted by this Court and becanme part of
Article X, Section 3. Id. at 495-96. Subsequently, Tax Cap re-

i ntroduced another failed amendnent, Tax Limtation, whi ch

benefitted from the newly created exception. Tax Limtation I,
673 So. 2d at 866.

Sponsors have chosen the wong path to bring about the reforns

t hey seek. Trying to fit these far-reaching reforns into two
’The sponsors cite the Court's 1996 Tax Linitation Il opinion
for the “elearly and concl usively defective standard." In re

Advisorv_Qpinion to the Attornev General Re Tax Limtation [Tax
Limtation Il1], 673 So. 2d 864, 867 (Fla. 1996). The Court's
review in that case dealt only wth the anmendnment’'s ballot summary
and title. Id., at 866-67.




awkwar dl y-crafted and cunbersome initiative amendments, the
sponsors are unable, in either proposal, to present the voters wth
a single subject, as required by Article X, Section 3.
Furthernmore, the ballot summary and title for both proposals are
drafted so as to mslead and confuse the voters, and are clearly
and conclusively defective. Accordingly, this Court should not

permt the proposed anendnments on the ballot.

II. THE PEOPLE'S  PROPERTY  RIGHTS ( MULTI PLE
SUBJECTS) AMENDMENT | TSELF PRESENTS MULTI PLE

SUBJECTS TO THE VOTERS, AND THE BALLOT SUMMARY
AND TITLE WLL BOTH M SLEAD AND CONFUSE VOTERS

A People's property Rights Amendnents initiative
contains multiple subjects conbining an exception to the
Si n%le subject rule for future property rights anendnents

the perfornmance of a judicial function, and is
d| sti ngui shabl e from the narrow exception creat ed by the
Revenue Limts amendment

Sponsors rest conplacently on the precedent accorded by the
Revenue Limts amendnent. Brief of Sponsors, People's Property

Rights Anmendnments, at 5 (citing Tax Limtation I, 644 So. 2d at

496).  Apparently, sponsors assume that all review is foreclosed,
and see that limted nodification in the single subject rule
allowed by this Court in 1994 as a conplete licence to drastically
curtail the protections accorded by the single subject rule and to
except vast and undefined areas fromthis Court's Article X,
Section 3 scrutiny.

This is a bold, perhaps even rash assunption. Wi l e the
simple "logical and natural oneness of purpose" explanation of the

single subject test may be generally useful to describe the rule,



it is nore accurate to inquire as to whether a proposed anendment
perforns, alters or substantially affects only a single function of
government, as opposed to nultiple, distinct functions. Save CQur

Everqgl ades Trust Fund, 636 So. 2d at 1340 (quoting Fine, 448 So. 2d

at  990).

The People's Property Rights Anendments initiative is
di stingui shable from the Revenue Limts proposal. True, People's
Property R ghts Arendnents nodifies the initiative function of
Article X, Section 3. To this point, it follows the precedent

established by Revenue Limts. gee Tax Limitation I, 644 So. 24 at

496. However, the sponsors rejected the sinplicity characterized
by the Revenue Linits proposals. |n creating an exception to the
single subject requirement, they seek also to create an exception
to that exception (for so-called "common |aw nuisances"). Strictly
construed, this proposal already has twice nodified the initiative
function. However the sponsors did not stop there. They further
introduce |anguage from traditional Fifth Anendnent takings
jurisprudence "which in fairness should be borne by the public."
See, e.q., Dolan v. Tigard, 512 U.S. --, 114 S. C. 2309, 2316, 129
L.Ed.2d 304 (1994) (quoting Arnmstrons v. United States, 364 U.S.
40, 49, 80 S. O. 1563, 1569, 4 L.Ed.2d 1554 (1960)); cf. Fla.

Stat. § 70.001(3)(e) (Florida's private property rights protection
act). The People's Property Rights Amendnent initiative
predeterm nes the standard of conpensation any such future
amendnent nmay set, the "fair market walue" standard, borrowed from

takings and em nent domain jurisprudence. Introducing these
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judicial standards as further nodifiers for the newy created
exception perforns a further judicial function. Cf. gave Qur

Everglades Trust Fund, 636 So. 2d at 1340.

The exception created by the Revenue Limts initiative is
instantly di stinguishable from the instant proposal. That
exception dealt with a conceptually sinple and readily definable

subject: limting governnent power to raise revenue. Tax

Limtation I, 644 So. 2d at 496. The People's Property Rights

Amendnents  initiative, on the other hand, is cunbersone and

flagrantly deals with several subjects, intruding on multiple

functions.

B. The title and sunmmary of the People's Property

Rights Anendments initiative fall short of the standard

of Section 101.161, Florida Statutes, because they are

confusing in their use of technical legal termnology and

msleading in their use of rhetorical |anguage

The sponsors of these two initiatives have a difficult task in
squeezing the entirety of their property rights reform package into
two ballot title and summary sets. |n yet another sign that the
initiative function cannot properly be used for such drastic reform
of Florida's constitutional structure, the sponsors fall awkwardly
short of the standard set by Section 101.161, Florida Statutes.

The ballot title and summary of the proposed People's Property
Rights Anendnents initiative are defective both for what they say,
and for what they do not tell the voters. Under the guise of
"expand(ing] the people's rights to initiate constitutional

changes" and providing "fairness, » the summary cynically woos the



voter with rhetorical devices. Cf. Save Qur Everglades Trust Fund,

636 So. 2d at 1342; Evans, 451 So. 2d at 1355. Furt hernmore, the

anmendnment is msleading in that it inplies that no nechani sm
currently exists whereby owners of real property may receive
conmpensation for |osses sustained due to government action. The
Sponsors obviously believe these nechanisns to be flawed or
insufficient, but that is vastly different from suggesting to the
public that they do not exist.

Responding to the concerns raised by the Attorney Ceneral
about the use of technical |egal termnology, especially the term
"common | aw nui sance," sponsors attenpt to obfuscate by citing this
Court's approval of other amendnments which used such words as
"incunbent, " "honestead property, " "ad valorem taxation," "pardon,"
"clemency," "parole," "fee" and "abatement." Brief of Sponsors,
People's Property Rights Anendnents, at 7-8. Yes, as this Court
stated nost recently in Tax Limtation Il, voters have "a certain
amount of common sense and know edge. " 673 So. 2d at 868.
However, this common sense and know edge certainly does not reach
to the understanding of such technical legal terms as "common |aw
nui sance" or even the nodifier "which in fairness should be borne
by the public.”" Another of this Court's roles is that of guardian
of the practice of |aw. Fla. Const. art. V, § 15. Far from
presum ng everyone to be aware of the intricacies of the law of
real property, takings and emnent domain |law, the Court and the
Bar recognize that this is a specialized field of know edge.

I ndeed, Sponsors admt that understanding of the terns "“common




| aw nuisance" and "which in fairness should be borne by the public"
requires a famliarity with the "established case law." See Brief
of Sponsors, People's Property Rights Amendnents, at 9. This is
likew se true for the fairness standard, which the Sponsors
describe as an "operative legal standard' or a "judicially created
one, well recognized by federal and Florida courts." Brief of
Sponsors, People's Property Rights Amendments, at 11-12 (conceding
that the fairness standard is unpredictable"). Witing their
amendnents for federal and Florida courts is all very well, but the
ballot summary and title are witten to a different, | ess
sophi sticated audience: the general public. No voter who has not
sat through the first year of |aw school wll be able to "cast an
intelligent and infornmed ballet"™ on this initiative anmendnent.

Advisorv _Qpinion to the Attorney General - Fee On Everslades Sugar

Production, 21 Fla. L. Wekly S394, S395 (Fla., Sept. 27, 1996)

(citing Advisory pinion to the Attorney General re Stop Early
Rel ease of Prisoners, 661 So. 2d 1204, 1206 (Fla. 1995)).

Yet for all their promse of fairness, conpensation and
expanded rights, the ballot title and sunmary of the proposed
People's Property Rights Amendnents initiative never clearly and
unambi guously state the major purpose and true ramfications of the
amendnent: to circunvent the protection afforded by the single
subject rule of Article XI, Section 3 and to legitimze logrolling
for future anmendments that may deal with private property rights.

Askew v. Firestone, 421 So. 2d 151, 156 (Fla. 1982). The title and

summary do not informthe voters what the Sponsors really want from



them a blank cheque for future constitutional anmendnents which,
given the two Property Rights anmendments proposed by Tax Cap in
1994 and 1996, would drastically and negatively inpact every |evel
of governance in Florida. Cf. Tax Limtation I, 644 So. 2d at 494-

95 (detailing the harnful effects of the 1994 Property Rights
proposal ). This Court should find that the title and summary of
the proposed People's Property R ghts anendnent initiative are

def ecti ve.

1l THE PROPERTY RIGHTS [INTIATIVE  AMENDVENT
SUBSTANTI ALLY EFFECTS MULTIPLE  GOVERNMENT
FUNCTIONS AND SECTIONS OF THE FLORI DA
CONSTITUTION, AND ITS TI TLE AND SUMVARY ARE
PATENTLY M SLEADI NG
The second of Tax Cap's proposed anendnents, Property Rights,
is even nore obviously flawed under the single subject analysis.®
Targeted at "any action or regulation by the state, its agencies,
or political subdivisions, » this amendment substantially affects
the functions of all levels of Florida government, and all three
branches of governnent. Such a far-reaching amendment clearly
contains nmultiple subjects. Save Qur Everglades Trust Fund, 636

so. 2d at 1340; Fine, 448 so. 2d at 990.

The anmendment requires full conpensation to be paid for any
loss in fair market value due to such regulation, and requires a
jury trial in circuit court without prior resort to any prior

admnistrative renedies. On its face, therefore, the proposal

Sthis is, of course, why the sponsors find it necessary to
change the rules for initiatives laid out in Article X, Section 3.

9




clearly affects executive agency and |ocal government functions,
and actually perforns |egislative and judicial functions of
creating a remedy and prescribing trial procedure. As this Court
wote of the 1994 Property Rights proposal:

[tlhis initiative not only substantially alters the
functions of the executive and |egislative branches of
state governnent, it also has a very distinct and
substantial affect on each local governmental entity.
The ability to enact zoning laws, to require devel opnent
lans, to have conprehensive plans for a community, to
ave uniform  ingress an egress al ong maj or
t hor oughf ar es, to protect the public from diseased
animals or diseased plants, to control and manage water
rights, and to control or nanage stormwater drainage and
flood waters, all would be substantially affected by this
provision. W agree with the opponents of the initiative
that the ability of the legislature to comply with the
directive in article Il, section 7 . , . is substantially
affected. W also note that the initiative transfers all
admnistrative renedies . . . from the executive branch
to the judicial branch. Gven this substantial effect on
t he executi ve, | egi sl ati ve, and local branches of
governnent, we find that the "Property Rights" initiative
violates the single-subject requirement.

Tax Limtation |, 644 So. 2d at 494-95. This statement is no |ess

true of the instant proposal.

Par adoxi cal |y, though the text of the Property R ghts
initiative would suggest that the drafters were otherw se
unfamiliar with the 1994 decision, they did appear to read portions
of Justice oOverton’s footnote noting that the 1994 proposal failed
to give notice of provisions of the Constitution substantially

af f ect ed. Tax Limtation |, 644 So. 2d at 495 n.3 (citing EiLne,

448 So. 2d at 989). Accordingly, the intent [anguage of the
anendnent, as well as the summary, state that the amendnent has a
"substantial affect [sic] on constitutional provisions, including
Article 11, Section 7.,"

10




The Sponsors backpeddl e from this apparently damming adm ssion
by first claimng that the 1994 decision found a substantial effect
only on Article Il, Section 7. PBrief of Sponsors, Property Rights,
at 10. This is inaccurate, and, though Article Il, Section 7 is
the only specific clause nentioned in the text of the opinion, the
footnote makes clear that the 1994 proposal substantially affected

"nunerous provisions of the constitution." Tax Linmitation |, 644

So. 2d at 495 n.3. This was true in 1994, and is true in 1996

Any proposal, like this one, which so dramatically affects the
powers and functions of the executive (Article V), legislative

(Article I'l'l) and local governnent (Article VIII), wll

substantially affect nultiple constitutional provisions. The
"including" | anguage contained in the proposal's intent clause and
summary inmplicitly recognize these broad effects. However, the
Sponsors cannot rely upon this Court = or nuch less the voters ~ to
do all of their research for them The reason it remains inportant
to identify provisions substantially affected, is "to enable the
public to conprehend the contenplated changes in the constitution
and to avoid leaving to this Court the responsibility of
interpreting the initiative proposal to determ ne what sections and
articles are substantially affected by the proposal.” Fine, 448
so. 2d at 989. This is a far cry from the sponsor's claim that
they invite the voters to “congider Wwhether other provisions are

substantially affected in casting their ballot." Brief of

Sponsors, Property Rights, at 11.




The Property Rights initiative is nmost easily conpared to the

initiatives disapproved by this Court in Fine v. Firestone, 448 So.

2d at 984, and Advisory Opinion to the Attorney Ceneral = Restricts

Laws Related to Discrimnation, 632 So. 2d 1018 (Fla. 1994), both

of which sought to present broad, multiple functions and subjects
under one general heading. The Fine initiative cloaked, under the
general term of revenue limts, limts on state or |ocal governnent
ability to tax, levy user fees, and funding through revenue bonds.
448 So. 2d at 990-91. The Court found this to be at least three
subjects. Likewse, the Laws Related to Discrimnation initiative
used the broad term "discrimination" to cloak both basic civil
rights, and limts on the power of all other state or | ocal
governmental entities, encroaching on home rule powers, executive

rul emaking authority and the judiciary. Restricts Laws Related to

Discrimnation, 632 So. 2d at 1020. Because the Property Rights

initiative proposal, under the broad general heading of "Property
Rights" substantially alters or perforns |egislative, executive,
judicial and local governnent functions, this Court should find
that it does not conply with the single subject rule of Article X,
Section 3. Cf. Evans, 457 so. 2d at 1353 ("enfolding disparate
subjects within the cloak of a broad generality does not satisfy
the single-subject requirement").

As with the People's Property R ghts Amendnents proposal
di scussed above, the ballot title and sunmmary of the Property
Rights initiative fail to conmply with the requirenents of Section

101. 161, Florida Statutes. That statute dictates that the

12



"substance of the amendment . . . shall be printed in clear and
unanbi guous | anguage on the ballot . . .* 1d. [enphasis added].
This Court has stated that the title and summary should "clearly
comruni cate what the elector is being asked to vote wupon," w thout

requiring the voter to infer meanings or consequences which are not

described in the summary. Smith v. American Airlines, 606 So. 2d

618, 621 (Fla. 1992). The ballot summary nust al so "specify
exactly what [is] being changed" so as to avoid confusing voters.
Florida Leacrue of Cties v. Smth, 607 So. 2d 397, 399 (Fla. 1992).

1992) .

Far from accurately informng voters of the true effects of
the anmendnent, the summary misleads and confuses the voters, and,
as wWth the summary for the People's Property Rights Anmendments
initiative, requires a sophisticated |egal know edge to accurately
understand the termnology enployed by the summary.

The title and summary of the Property Rights initiative
proposal are defective for omtting how exactly passage of the
anmendnment will change the law.  Takings law, eninent domain |aw,
Florida's private property protection |egislation, and agency rules
all provide various nmeans whereby owners are conpensated for
certain governnent restrictions on the use of property, a point
made clear by the borrowing of nuch of the |anguage of the
anendnent from taki ngs and em nent donain | aw. Yet the voter
reading the title and summary of the Property Rights initiative

m ght well believe that no such mechanisns exist.

13



The omssion of the likely collateral effects of the Property

Rights amendment is also material. As with the amendnment stricken

in Restricts Laws Related to Discrimnation, which failed to state

t hat passage of the anendnent would entail repeal of nultiple
inconsistent |aws, rules and regulations, so both summary and title
are silent as to the likely effects of the proposed anmendnent on
all levels of government (saving only the reference to Article 11,

Section 7). c¢f. Restricts Laws Related to Discrimination, 632 So.

2d at 1021. Such om ssions |leave Florida voters unaware of the
likely far-reaching effects of the proposal and render the ball ot

title and sunmary of the Property Rights amendnent defective.

CONCLUSI ON

This Court should reject the clunsy attenmpt of the Tax Cap
Committee to inplement a conplete reform of Florida property rights
law through the initiative process. The first of these proposals,
People's Property Rights Amendments, will in effect destroy any
protection fromlog-rolling amendnents, and the second, having
benefitted from the newy created exception, wll then reach to
permanently unsettle every aspect and |evel of governance. A
reform schene so large and so far-reaching should not be foisted on
t he people through the undistilled, undebated nmechani sm of the
popular initiative. If such reformis necessary or desirable, nore
proper nechanisms exist for it to be debated and brought forward.

Both proposed anendnents contain nultiple subjects and affect

multiple functions of state and |ocal governnent. Peopl e' s

14



Property R ghts Arendnents works two changes in the initiative
function, while also performng a judicial function, and should be
invalidated for performng multiple functions. The ballot title
and sunmery are nisleading and confusing, requiring of the voters
a sophisticated legal know edge to understand the effects of the

amendnent, leaving undisclosed substantial collateral effects

adoption of the amendment will have on the initiative function.

The second proposal, Property Rights, contains the same flaws
of the 1994 proposal invalidated by this Court. It would create
new judicial renedies for governnent actions by the legislature,
executive and |ocal governnent entities. The proposal fails to
disclose serious likely effects on multiple sections of the Florida
Constitution, and should be invalidated as containing nultiple
subj ects. The ballot title and summary of the Property Rights
proposal are msleading and fail to conply with the requirenments of
Section 101.161, Florida Statutes.

For these reasons, this Court should invalidate both these

proposed amendnents.

Respectful ly submtted,

-"'.f/r«-rjt‘-z‘-(z/}-/ . /,///_-"[_le:'/«\.«.,l/h.,,_‘_‘___ 74;‘/
CLAY HENDERSON

Florida Bar No. 296112

1331 Pal nmetto Avenue

Wnter Park, Florida 32789

Attorney for Florida Audubon
Soci ety and National Audubon
soci ety
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