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STATEMENT OF THE CASE

The State generally accepts WIllianms' rendition of the Case as
put forth in his initial brief as the "Procedural Progress of the
Case,” subject to the following additions and/or clarifications.'
On February 2, 1995, the State filed a notion to transcribe G and
Jury testinmony (| 43-44).2 The notion was granted by the trial
court that same day, and filed for the record on February 3rd (I
49). Over a year later, My 1, 1996, WIlians, by notion,
requested release of the grand jury transcripts (Il 382). The
trial court granted this nmotion on My 6, 1996 (Il 383). Bot h
WIllianms' notion and the order were filed on May 8th (11 38283)

On May 13, 1996, a hearing was held on over 50 notions

"Appellant was the Defendant in the trial court below
Appel |l ee, THE STATE OF FLORIDA, was the prosecution. Henceforth,
Appel lant will be identified as "WIlianms" or Defendant. Appellee

will be identified as the "State". The Record and Transcript of
this case are contained in 14 vol unes. Therefore, the reference
"Il 366-68" is to pages 366 to 368, located in volume II. There is
one volume of Supplenmental Record. The reference "S/I 22" is to
page 22, located in supplenental volume |I. "p" designates pages of
Wlliams' brief. Al'l enphasis is supplied unless otherw se
I ndi cat ed.

’The significance of the Grand Jury transcripts relates to the
menory |apses of 8 State w tnesses who had previously provided key
evidence relating to WIllians and circunstances surrounding the
nmurder of 64-year-old Bobby Burke. See testinmony of Erin Davis
(M1l 382-85); Paula WIlcox (VIIlI 390); Tommy Alford (VIII 397-
400) ; Bryan Pate (IX 481-87, 490); Kenneth Bembo (|X 495-501, 504-
05, 506-07) ; Gearlnette Johnson (IX 518, 521-22); Nate Morer (IX
546-77, 588-98) ; Ceraldine Hutchinson (IX 607). At the Gand Jury,
at least four witnesses divulged that they had been threatened by
Wlliams or his famly, which explains the nenory |osses, and is
the reason for including said matters in the State's rendition of
the Case.



submtted by WIliams. At the conclusion of this hearing, the

prosecutor remarked that neither side had yet received the G and
Jury Transcripts (S/I 50). The trial court remarked that it was
its "understanding the transcripts [were] ready or alnost ready"
(Sl 50-51).

The first witness at the Gand Jury hearing begun on January
26, 1995, to reveal that he had been threatened, was Clinton
Dowl i ng:

GRAND JUROR:  When he told you that he did it [shot
M. Burke], did he say it sarcastically like, you
know, sure. Did he sound like he really had done
it, you know?

Alt was just his -- he knew | was scared.

Q So he could have been sarcastic |ike, or course,
| shot hinf

A Ri ght.

MR MJRRAY [Prosecutor]: Ckay. Did you believe
hi n?

MR, DOWLI NG | did, and | believe it to be true.
And | nean, |ike you know, | was telling the
I nvestigator before when all this was going on in
my life. | told himit was tinme | told the truth.
[It nade] nme feel a lot better. | maybe should
have cone forward earlier, but | was scared of him
Hs famly's threatened ne. |'ve been harassed to
the point of, | mean, to | have just -- until all
this is over, | want my nother to nove away. My
nother has a heart condition, | nmean, this is --
|'ve been harassed. I'm sick of it.

GRAND JUROR:  Are you still being harassed?




MR DOMING Fromtime to tine by his mother.® She
tried to stop ne the other day and I was at the

stop sign by nmy house and | wouldn't stop. She
said, we haven't forgot. We’ll get you one day.
And then they sent nmessages through ny friends
saying they are going to get nme and stuff. But |
have police protection that if | wuld ever need
t he police department they know what for. (111
587- 88)

At trial, Dowing testified that WIllians told him in July, 1994
[the nurder occurred Septenber 27, 1994] that he was involved in a

gang in the Crestview area (X 656-57). WIllians further related to
Dowing that to belong to the gang you had to "shoot soneone," and

"steal something of value" (X 657)
Tommy Alford testified:
QI nean is, is that the truth?
A Yes, six, that's the truth.
QI nean is that what Darren told you?
A That's what Darren told you?

Q But that's not what you just got through telling
us just here a mnute ago.

A I'"'m really not all there. | got junped on
out si de. (11 597)

Darren Smth was 14-years-old at the tine of the nurder, and when

he testified before the Gand Jury:

By the tinme of WIllianms' trial, his mother was in the
Ckal oosa County Jail . Earlier, Dowing testified that after
Wl liams admtted shooting M. Burke, WIllians said he did not want
to hear about it again or he would beat his “f***ing ass" (11|
577). Further, WIliams had pulled "a gun on [hin] in August" (Il
578)




Q Yo had sone reason for not going w t the
police that night and telling them what you saw, |
mean, sonething was going through your head, tell
the menbers of the grand jury.

A First of all, | was scared, you know, if they
didn'"t catch Sam and | told that Sam did it, he
woul d be after me, wanting to kill me. So first of
all I was terrified and the police, when the police
came and got nme, they said they were going to put
me in jail for nurder. | asked them why. They
sai d, well, you got wtnesses all .the people
telling me that | nurdered M. Burke, so | just
said, well | would be willing to take lie detector
test and see what cones up. Even though | failed
the test, a day after that |1 told them what
happened and what | saw.

Q Al right. Let's talk about that. In other

words, when you first were interviewed by the
police, you didn't tell them that you had seen Sam
shoot M. Burke did you?

A No, sir.

Q Then you failed the polygraph test?

A Yes, sir.

Q And then it was after that you admtted to the =
-~ to Lt. Worley that you had actually seen Sam
shoot the man.

A Yes, sir.

Qls that correct?

A Yes, sir.

So, it doesn't cone as any surprise to you that
you failed that test, does it?

A No, sir.

Q And is what you're telling the grand jury is
that you were afraid to tell the police what it is
that you saw because of what Sam might do to you?




A Yes, sir, I'mstill scared now

Q Well, sSam’s in jail.

A Yes.

0 Wat is it you have to be scared about right
now?

A Well his brothers, you know, we don't get along
for some reason we don't get along. They al ways
want to fight ne and stuff and so | just -- so go
ahead | don't want no trouble for nobody. (1V 644-
45)

Finally, Nate Morer ["Tezzie"] testified:

Q Have you talked to him since you' ve been in
jail?

A No, | haven't talked to him[WIIlians]
personal |y, but he send [sic] a nessage |ike
telling ne he want to talk and stuff |ike that.

Q You need to tell the nenmbers of the grand jury
about this nessage.

A He said don't talk. (I 709-09)

Q Ckay. Was that a nessage that sonebody relayed
to you by speaking to you or was that a nessage
that you got in witten forn®

A No, relayed message.

Q Sonebody came up and said -- told you Sam says
don't talk? *

A Yes.

Q Wo was the person that relayed that nessage to
you?

A Bryan Pate. (1vV 708-09)

Nate Moorer was a key witness for the State who coul dn't




remenber

anything significant at trial (1x 546-77, 588-98).

Bef or e

his cross-exam nation, the court conducted a small hearing in

chambers

Ver

, the purpose of which was as follows:

COURT: We're on the record. The record should
reflect that we are in chanbers. The defendant is
present, his counsel are present, along wth
counsel for the state. During our last break the
Court was notified by the bailiff that two
spectators, two audience spectators, reported to
the bailiff during the last break that a particular
individual in the audience identified as a black
mal e, heavy set, with a sweatshirt that has "Duke"
on the front of it, has been going out of the
courtroom and comunicating wth wtnesses in the
case, advising those witnesses to testify that they

do not renenber. At the time | was notified of
that situation by the bailiff, | brought counsel
into chanmbers, advi sed them of that fact, and

therefore, we have this hearing that's been
convened in chanbers for the purpose of finding out
the information directly and taking whatever action

is appropriate. Bailiff, you may call the first
person in here, please, that reported that to you,
one at a tine. Ma'am if you would be seated
there, please, and raise you right hand. (Ix 580)

onica Holloway testified she was "the victims daughter's

niece by marriage" (IX 581). She further testified:

... when counsel was at the bench, | stepped out for
a second to go get a drink of water, and | just
heard, | don't know who the young man was talking
to, | just him heard him say, they're saying ‘I
don't renmenber." | don't know who he was talking
to, | didn't |ook.

COURT: He said to soneone, they're saying they
don't renenber. Did you hear him tell anyone to
testify that they don't renenber?

MS. HOLLOMAY: No, sir. (1 X 581)

Bobby Burke's son, Lewis Burke, testified that his sister had



conveyed to him that Ms. Holloway had said the unidentified black
male was telling wtnesses not to renmenmber (IX 583). When the
trial court advised him of what M. Holloway had just said, Lews
testified he "probably msunderstood" (I1X 583).

The prosecutor pointed out that "it's still a problemin the
sense that it's a violation of the rule of sequestration” (IX 584).
The Court rejoined: "Not if he's not talking to witnesses (IX
584) .” The prosecutor further noted that there were other
"witnesses out there" (IX 584). The Bailiff reported “...there is
another lady out there that said she heard the same thing-the girl
heard (11X 584).” M. Contarek, one of WIIlians' counsel remarked
"this is getting out of hand now' (IX 584). The prosecutor
suggested the trial court address the audience in the courtroom not
to communicate with w tnesses outside (IX 585-86). The Court
adnoni shed the audience:

...1f you are going to discuss the nature of any

testinony in this case, you must do so outside the

confines of the courthouse prem ses. That neans if

you want to talk about this case to soneone el se,

then you need to do it across the street or

somewhere other than on the courthouse prem ses.
(1X 588)

The State filed WIlians Rule Notices regarding incidents
involving various individuals, including Jerry Cain (Il 399-400;
11 401-06, 419-20). A hearing on said notices was conducted
during the trial (X 746-67). At the hearing, the State announced

It wanted to elicit testinmony from two wi tnesses from Loui siana who



were victine of two of the “150r 20 [arnmed] robbery cases that
went out as a package," when WIllianms was sentenced to the
Loui siana Training Institution [LTI], from which he escaped (X 747-
54; X1l 1098-99). The trial court granted WIllians' notion in
[imne as to the two Louisiana cases," thereby excluding them from
evidence (X 760-61).%* However, the trial court found as follows
regarding the Jerry Cain shooting:
As to the Crestview case involving M. Cain, the
Court finds that the simlarities as to the
material aspects of that case are quite striking to
the case at issue. The Court finds that the
simlarities considered by the Court are that the
all eged incident occurred within a very short tine
period of the case at issue here. The Court also
finds that the incident also involved a shooting
with a .22 caliber weapon. The incident occurred
in Crestview at approximately the same tine of
evening, nighttine. (X 761)
Despite the trial court's finding of admssibility regarding the
Jerry Cain shooting, the State announced later ™,..we’re not going
to nove forward with the WIIliams Rule evidence" (X 766-67).
Any other natters pertaining to the Case will be provided as

they relate to WIlianms' specific issues on appeal.

‘Lt. Worley, GCrestview Police Departnent, traveled to
Loui siana and showed these two victinms photo |ineups which included
W/l liams photograph (X 754). M. GContarek, on WIlians' behalf,
argued that both victims said photo #4 |ooked famliar (X 754).
Wlliams was photo #3,



STATEMENT OF THE FACTS

| Guilt Phase

The State will delineate the facts as they were presented
bel ow. Bobby Burke's wife, Freddie, testified her husband, around
10:20, 10:25 p.m, took out the garbage and some cat food scraps
(Vi1 308-09). She went to their bedroom and turned down their
bedspread, when she heard what she thought were firecrackers (VI
310). She went to the front to neet Bobby, and saw sonething in
the road (MII 310). The street light directly in front of their
house "was very bright" (VI11 309-10). She realized it was Bobby,
and thought maybe he had a heart attack (MII 310-11). Wuen she
stepped out on the porch she could see the "red blood across" his
white T-shirt and "blood going down the side of his body into the
ditch" (V11 311). She called 911 and told the dispatcher Bobby
had been shot (VIII 311). The police responded within a mnute
(VI 311).° She was nmet on the porch by an officer who told her
not to conme out (VIIl 311). She never saw her husband alive after
he took out the garbage (VIIl 311). Under cross-exam nation, Ms.
Burke testified that her husband did not have his wallet on him
when he took the garbage out (VIII 314).

Sergeant [Sgt.] Grandstaff testified he responded to a

shooting call at 10:22 p.m (VIII 317). He observed "a white male

°A review of the diagram of the area contained in the Court
exhibits denonstrates the police station was very close to the
Bur kes' hone.




lying on his back with his feet at the curb and his head |ike
towards the mddle of the road (VIII 317). Wen he went up to the

victim he "noticed a hole in the right side of his chest," and he

"could hear gurgling, like his lungs were filling up with blood"
(VI 317). The victim"nmoved a little bit . . . shortly after that
rescue had arrived" (VIIl 317). Sgt. Gandstaff tried to find a

pul se, but could not find one (VIII 317). He cut his shirt off
with a knife, and that's when he "noticed four holes in his chest
and one in his throat" (VIIl 317). At the time of the murder there
was a trail that canme off Savage Street "went down, across the
railroad (RR] tracks and up the other side" (VIII 325). This "dirt
path" was on the south side of the victims house (VIII 325). The
area where the victim was lying "was enough to see" (VIII 327).

Jody Smallwood, Fire Rescue, responded to the shooting at
approximately 10:26 p.m (VI 334). He observed a "gentleman
laying in the mddle of the street face up with multiple gunshot
wounds (VI 334).~ The victim"was unconscious and unresponsive,"
and had a "weak, shallow pulse" (VIII 334). There was a "street
'ight probably 20 feet away. It was anple enough light for [him
to do what [he] needed to do (VIII 335).” Under cross-exam nation,
Jody testified the victims front pockets were not turned out (VIII
336) .

Laura Rousseau, Senior Crime Lab Analyst for FDLE, testified

she did an on-scene investigation and went to the hospital (VIII

10




337-39). She testified she found 13 shell casings in the street
(VI11 347-49). The street light in front of the victim s hone
allowed her to see details at the crine scene (VIII 349). She
W t nessed the autopsy and observed 3 bullets renoved from M. Burke
(VI1I  349-50).

Dr. McConnell, Medical Exam ner, testified: "M. Burke had:'8
bul l et wounds to the body (M1l 371).” The 7 wounds to the chest
were all potentially lethal (Ml 372). 2 of the 7 bullet wounds
to the chest were lethal as they penetrated the heart and vena
cava, "which caused nassive bleeding into the chest and around the
heart" (VI 371-72).

Erin Davis® was at Paula WIlcox's residence the night of the
murder along with Paula, Darren Snmith, and Tomy Alford (VIII 379-
80) . She “was seeing” Darren Smth at the tine, while Paula was
“seeing” Tommy Alford (VIII 380). Wlliams walked up around 10
p.m (VI 380). She had known him only 2 weeks (VIII 380). He
spoke with them “[flor just a mnute" (VIII 381). She did not
remenber WIllians making any statenents when he left (VIII 382).
In fact, on Septenber 29, 1994, two days after the nurder, she gave
a sworn statenent at the State Attorney's O fice, in which she

related that WIllians "said he had to go because he had to take

®Erin is one of the 8 witnesses that had a nenory |apse as to
events the night of the nurder. Her name, along with those of the
other forgetful witnesses, have been italicized to alert this Court
to that fact.

11




care of business" (v 382). She testified she did not remenber
saying that, "but if that's what it says, |I'msure | said that
(Vi 385). When WIllians left, he headed up Savage (VIII 385).
The last time she saw WIllians was at the top of the hill (VIII
386) . Tommy and Darren left after WlIlliams (VIII 386). Under
cross-exam nation, she testified she did not see WIIlians carrying
a firearm (Vi1 387).

Paula Wlcox testified that on the night of the nurder she was
with Erin, Tommy and Darren at her place, when WIIlianms showed up
around 10 p.m (VIIl 389). Before that, she had only spoken wth
Wllians twice (VII1 389) She then testified she did not renenber
when WIllianms arrived at her place, but then remarked "it was still
daylight" (M1l 390). WIlliams was at her place a few mnutes and
then wal ked off on Savage Street. 5 to 10 mnutes after he left,
Tommy and Darren left (VIIIl 391).

Tomy Alford testified he was at Paula WIlcox's place along
with Darren, Erin and Paula around 10 p.m the night of the nurder
when WIIlianms stopped by for about 5 or 10 mnutes (VIII 396). The

only thing Alford remenbered was that WIllians said "he had some

busi ness to take care of" (MIIl 397). Alford deni ed seeing
Wlliams with a firearm (VIII1 397). Before the Grand Jury he
testified: “I can't really describe the gun, what kind it was.

The only thing | seen was the handle (VIII 398).” Aalford denied

any nenory of saying this or that he said the handle "l ooked bl ack"

12



(M1 398). He did not remenber that he told the Gand Jury: “It
was a pistol™ (VIIl 398). At his deposition given on August 25,
1995, Alford said: “...that sanme night | seen a gun inside his
britches. | seen the handle part of it . . . at Paula's house (VIII
399) .~ He did not renmenber at the deposition stating he knew
Wllianms had a gun, “[b]lecause | can tell by the handle of it. He
had a hand gun is what he had" (VIII 400). He testified WIIlians
left Paula's place and went straight up Savage, up to the top of
the hill (V11 400).

Alford further testified he and Darren Smth left 5 mnutes
after Wlliams did (1X 403). \Wen they got to the top of the hill,
Alford ran back to get his cigarettes at Paula's, which took “[n]ot
even 5 mnutes" (11X 403). As he returned to the top of the hill,
Darren came running towards him (I X 404). Darren was "scared" and

"acted weird" (IX 404). Darren told Alford: "Sam shot a guy."

(I X 405) Under cross-exam nation, Alford testified Darren was not
wearing. his glasses (11X 410). Alford told Lt. Worley at an
interview Cctober 6, 1994, that he did not see Wllians with a gun
the night of the nurder (IX 407-08). He told Lt. Wrley he did not
hear gunshots after he retrieved his cigarettes from Paula s (IX
408) . Before the Gand Jury, Alford testified he heard gunshots
after he picked up his cigarettes (I1X 411-12).

Darren Smth testified he knew of the dirt path people used to

cross the RR tracks and had seen WIllians use this path several

13



tines (IX 414). On the night of the nurder he was at Paula's al ong

with Paula, Tommy Alford, and Erin when WIlians stopped by

“[albout 10:00, 10:15" (I X 414-16). WIlliams "had a handgun . . . in
the waistline of his pants covered with his shirt" (1X 416). I't
was a “.22 or 25" (I1X 416). Darren admtted he was "Kkind of

upset” with WIlians because the latter "had sex with [his] girl
friend" (IX 41'6-17). WIllians was at Paula's about 10 mnutes and
then headed "up Savage, up to the top of the hill" (11X 417).
Wlliams was headed "towards the path on Savage," towards the RR
tracks (I1X 418).

After Wlliams |eft, about 10 or 15 minutes later, Darren and
Tommy Alford wal ked up the hill on Savage (I X 419).”7 At the top of
the hill, Alford stopped and returned to Paula's place to get his
cigarettes (1X 419). As Darren vvai.ted for Alford, he saw WIlians
“[a]bout a block and a half" in front of him (11X 420). WIllians
"was wal king and passed M. Burke, .., walked into the trail and he
stepped back out” (11X 420). After WIllianms stepped back out from
the trail, Darren saw WIllianms pull out a gun, fire, and M. Burke
fell (1X 421-22). Darren heard "several" shots (IX 422). Darren
took off (11X 422). He "was shocked, scared nore than anything el se

when [he] ran" (11X 422). He was one and a half blocks away from

'They were going to Chris Mathis’ house to get a board gane
(423). After the nurder, they attenpted to get the gane, but
never did because Chris was asleep (IX 424).

14




WIlians when the nurder took place (IX 422). Darren wears gl asses
on occasion, but he did not have them on that night (IX 422-23).

Yet, he was positive it was WIlians he sawshoot M. Burke (IX
422-23). After the shooting he ran back down the hill where he net

Alford (1X 422). Both of them ran back to Paula's place (IX 423).

Under cross-exam nation Darren admtted he did not tell

O ficer Arnold on Septenber 28, 1994, that WIlianms had shot Mr.
Burke (11X 426). Darren explained he did not say anything because
he “was scared"” (IX 426). Defense counsel pointed out various
inconsistencies in statenents Darren had nade about the night of
the murder (11X 426-36). He also elicited that Darren was "near-
sighted" (I1X 437). On redirect, Darren testified that from
Septenber 28, 1994 to Cctober 1, 1994, he denied any know edge of
the shooting (IX 440). It was only when he was interviewed by
Assistant State Attorney Chris Golden on COctober 7, 1994, that he
began to reveal what he knew about the nurder (I1X 440). Darren
again testified that he was sure WIlIliams was the one he saw step
out of the trail and shoot M. Burke (IX 444). He further
testified that he was not scared |like he was the day after the
murder, when he was only 1l4-years-old (I|X 445).

Barry Brooke, Investigator [lnv.] for the State Attorney's

Office, testified he was called to investigate the Bobby Burke
murder, and that he visited the crinme scene “[m]any, many tines

over the course of the next couple of weeks," after the nurder (IX
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456) . There was a street light in front of M. Burke's home, and
all of the area in front of the pole was "well illumnated" (IX
458) . "M. Burke's house [was] at the end of Savage Street next to
the RR track . .." (I1X 460). Savage Street dead ends at the tracks,

then picks up on the other side (IX 461). However, "there was a
trail that crossed through some vegetation . . . down onto the tracks
and up the other side of the tracks," near where Savage Street dead

ends (IX 461). The tracks were |ower than Savage Street "by
several feet,"” and if you were standing on them you could not see
the street (I1X 462). There is a hill on Savage Street between the
public housing project known as "Pensacola HIl" and the RR tracks
(1X 464).

Inv. Brooke, during the course of his investigation, had been
on Savage Street at night several tines (11X 465). Ten days after
the nurder, OGCctober 7th, at 10:30 p.m, he stood on Savage Street
where the hill peaks "and viewed the area towards M. Burke's hone"
(1 X 465).° Even though that particular evening was "rainy, |ow
visibility, 1|ow nmoonlight, very dark," Inv. Brooke was able to

observe an individual standing where M. Burke was nmurdered (IX

465) .° Inv. Brooke testified that the nurder weapon was never

"This was l4-year-old Darren Smth's vantage point when he
w tnessed WIliams nmurder M. Burke (I1X 403-05, 419-22)

"Under cross-exam nation Brooke testified the individual he
observed that night was a fellow investigator, white nale, over 6
feet tall and weighing over 200 pounds (IX 475).
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recovered, but he obtained a Smith & Wsson .422 pistol and
phot ographed it, which became State Exhibit #6 (11X 468-69). Thi s
particul ar weapon was a sem -automatic 'with a magazi ne which holds
twelve ,22 caliber rounds, and one round can be chanbered, making
it a thirteen round pistol (11X 469-70). Inv. Brooke further
testified that this weapon is a "pretty good sized pistol" (IX
470).

Bryan David Pate testified he saw Wlliams in possession of a
firearm during the summer of 1994 at a party at Toya More's in
Sunset Village (1X 479-80). He did not renmenber if Kenny Benbo was
there (IX 480). Pate told the Gand Jury that he saw Wlliams wth
a gun at Benbo's birthday party at Benbo's house (IX 482). Pat e
also saw WIlliams with a gun outside "Rachel's Bar" (IX 482). At
trial, Pate testified the gun was a revolver (IX 483). Before the
Gand Jury, he testified it was a "sem -automatic" (11X 483).
WIllians' gun was |oaded by a "clip in the bottonm (IX 484). In

April of 1995, Pate wote a letter to Assistant State Attorney

Elmore, in which he clained to have seen WIllians in possession of
a weapon "on two occasions” (IX 485). Pate offered an unsolicited
explanation that he was pressured into witing the letter (IX

485) .2 However, he adnitted the letter was in his handwiting, and

YUnder cross-examnation, Pate said he was under pressure
because ASA Elmore was seeking habitual felony offender status for
him and he said he saw WIlliams with a gun on 2 occasions in the
hope of reducing his sentence (IX 488).
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that it was his (IX 485-86). Pate denied relaying a nmessage from

Wlliams to Nate Morer telling Morer “don’t talk" (IX 486).

Kenneth Bembo testified there was a birthday party for him at

hi s house on August 27, 1994 (11X 492). Moorer and Pate were
present (1X 494). He saw Wlliams in possession of a pistol, and
he told Wllians to put it up (IX 495). He cl ai mned he wasn’t

paying much attention as to what kind of pistol it was, and then
guessed it was a "revolver" (I1X 496). Before the Gand Jury, Benbo
testified WIlliams ™,,.took the clip out of the gun, . . . in his
hand, and he put it back in the gun, and | told himto put it up"
(I1X 497). so, Benbo knew the gun WIllians had at his party was a
sem -automatic (IX 497).

When asked when the nurder occurred Benbo replied: “I don't
know not hing about that." (11X 498) He then adnmitted the guys at
work were talking about the nurder the next day (1X 499). He went
honme between 10:00 and 11:00 a.m (IX 499). WIllians was present
and Benbo described his deneanor as follows: "He seenmed calm He
said did | hear about what happened. He said everybody thinks I
shot some gquy, but | didn’t doit. He wanted to tell ne about it."
(1 X 499) Before the Gand Jury, Benbo testified WIlians "I ooked
i ke he had sonething on his mnd" (1X 499). Wlliams told him an
ex-police officer had been shot (11X 500). Benbo told him not to
worry about it, if he didn't do it turn hinself in (IX 500-01).

Before the Grand Jury, Benbo added that WIlianms "said he couldn't
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do it" (I1X 501). Benbo admitted that his menory about events
surroundi ng the nurder would have been better before the Gand Jury
than at the tine of trial (IX 501).
More of Benmbo's Grand Jury testinony was brought out on
redirect (11X 505). Benbo testified:
Sam had the gun out, and sone other guys had
pi cked it up. He let some other guys hold it, and
they was the ones that was flashing it, and that's

when | told them to put the gun up. (I'X 505)

He further testified:

..[Williams] had a pistol at ny birthday party. |

seen himwth a pistol . . . . | seen glinpses of it
like I know he had it showing to him | told him
to put it up. M little boy was in the house. (IX
505)

Bembo saw a pistol and the clip was out of it (IX 506). He
admtted that a revolver does not use a clip, and that a sem -
automatic does (I1X 507).

Deputy Bownman testified as to a burglary of the Silver Mne
Fawn Shop, in which a Smth & Wsson . 422 target pistol was stolen
(1 X 508). He interviewed Mario Lee and presented him with a photo
[ineup containing WIlianms photograph, and Lee identified WIIians.
as the person he sold the Smith & Wesson to (I1X 510). Under cross-
exam nation, Deputy Bowran testified that Mario Lee and Kevin Siler
were arrested for the burglary at the Silver Mne Pawn Shop (IX
512).

Gearlnette Johnson testified Geral dine Hutchinson is her

mot her and Elizabeth "Liz" Hutchinson is her sister (IX 514).
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. Wlliams was Liz' boyfriend (IX 515). She saw Wllianms in

possession of a handgun at her nother's place the sunmer of 1994

(Ix 516). It was a black gun and there was a clip (I1X 517). She
testified “[i]t was an automatic . . . sonmething like that" (11X 517).
It was not a revolver (IX 517). When asked if WIllianms said

anything about the gun she testified he did not (IX 518). Bef ore

the Gand Jury, she testified WIllians said he always had the gun

on him and she saw it once in her sister's room (IX 518).
Cearlnette also told the Gand Jury: ‘He picked it up, and he
tried to hide it fromme, so it was his gun.". (IX 518)
Under  cross-exam nation, CGearlnette was asked questions
related to her Gand Jury testinmony in which she said she w shed
. she knew sone stuff on him that WIliams had tried to fight her,
and she threatened to call the police because he had escaped from
sonmewhere in Louisiana (I1X 520). She further testified there were
no hard feelings between her and him (11X 520). Wen WIllianms tried
to fight her, he was protecting Liz (IX 520-21). On redirect,
Gearlnette's conplete response to the Grand Jury regardi ng her
feelings about WIIlianms was provided:
No, I wish | did know sone stuff on [WIIians].
| do, | do because, you know, he talked about nme

bad in front of ny face and ny sister and my nom
He always tried to fight ne. That's why | know

he's a violent person. He seens innocent, but he
can get violent, and | know this for a fact. |
t hought he was innocent. He would never talk, but
he went off on me for nothing just because | was
arguing with my sister. He just went off on ne,
. and | was, like, I'm like, I'mcalling the police
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on you, and | was this close to calling the police

on him that day, because he was -- 1 just told him

I was going to tell the police he escaped from

somewhere, | don't know where, and then they |ust

told me a lot of stuff about him | don't know

what's the real deal on him Was that vyour

conpl ete answer?

A Yes. (I1X 521-22).

Kevin Siler testified he was Mario Lee's acconplice in the

burglary of the Silver Mne Pawn Shop (I1X 524-25). Lee sold the
.22 sem-automatic to WIlianms (11X 524-25). The gun they stole and

then sold to Wllianms "was just |like that" depicted in State
Exhibit #6, the photo taken by Inv. Brooke of a .22 Smth-& Wsson
sem -automatic (IX 526).

Mario Lee testified he sold Wllians a "target pistol .22
caliber Smth & Wesson" during the sumer of 1994 (IX 531). St at e
Exhibit #6 resenbled the gun he sold WIllians for $60.00 (IX 531).
He also provided amunition for the gun (IX 531-32). The gun was
stolen by Lee and Siler from the Silver Mne Pawn Shop (IX 532).

He fired the weapon a few times at a telephone pole near the RR

tracks in Crestview (IX 532-33). The .22 fired as fast as he
pulled the trigger, and held 12 rounds in a clip with one
additional in the chamber (IX 533). Under cross-exam nation, Lee

testified he was interviewed by Deputy Bowman on two separate

occasions in March of 1995, and never nentioned he sold the .22 to
Wlliams (IX 533-34). On redirect, Lee explained he did tell

Deputy Bowran who he sold the .22 to because he believed it was
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used in the nurder of M. Burke, and he was concerned with being
tied to it (I1X 536). Eventually, he did adnit to Deputy Bowran he
had sold the gun to WIllianms, and what he told him then was the
same as what he testified to at trial (11X 536).

O ficer Selvage testified he seized a tel ephone pole near the
RR tracks at the direction of Lt. Wrley (IX 539). Portions of the
t el ephone pole were removed by chain saw and sent to the FDLE I|ab
to exam ne bullet fragments (IX 540).

Nate Morer, "Tezzie", testified he knew Wllianms through the
sunmer of 1994 (1X 546). \Wen asked if he saw Wllians at Benbo's
birthday party August 27, 1994, he said he did not know (IX 546).
The followng testinony canme from his appearance before the G and
Jury. Moorer testified he saw Wlliams at that party and he had a
pistol in "his shorts pocket” (IX 547-48). WIllians showed it to
him and Morer testified it was a .22 sem-automatic (IX 548). It
was |oaded by a clip that went into the handle, and the gun was
bl ack and grayish-black (11X 549).

On the night of the nmurder he was in the area of Netta's
Beauty Shop around 1000 p.m, along with Tyrone Mrris, Javaris
Skinner, Keith Floyd, and Reggie Singletary (IX 550-51). They were
getting high when he heard nultiple shots, which caused himto drop
to the ground (IX 552). About two or three mnutes after the
shots, WIllians was wal king fast toward them up Booker Street (IX

554-55). Wl lianms asked Moorer for a ride to "the HII" [Pensacol a
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Hll] (IX 555).

The night of the nurder, Morer stayed at Liz Hutchinson's
house (I1X 557). In an interview with Inv. Brooke on‘'November 3,
1994, he also revealed that he saw WIlliams the next norning (IX
557). Before the Grand Jury, Moorer testified WIlianms asked him
the morning after the nmurder to get his pistol down by the RR
tracks located in a Pepsi box by an abandoned house with sone
chairs in the yard (IX 562). Morer said “a white man died” and
Wl liams nodded his head. Wlliams said he saw it when it hit him
and nmoved his hands to his chest (IX 564, 594, 597). -WIIliams
said: “r bucked that cracker. | bucked that cracker last night."
(1 X 565, 597) Moorer testified "buck"™ neant two things, either you
shoot  somebody, or sonebody resists a robbery or shooting (IX 566).
Wlliams told him he knew Burke was dead (I1X 567). Moorer deni ed
receiving any threats from WIlianms, but before the Gand Jury he
testified that Bryan Pate relayed a nessage from WIllians, who was
in jail, "don't talk" (IX 574, 589).

Geraldine Hutchinson testified that her two daughters, and
Wllie Mae WIllians lived with her in Septenber, 1994 (IX 599).
Wl liams was dating her daughter Liz (IX 600). On the night of the
murder, she left her apartnment with Netta Moorer, who owned a
beauty shop (X 603). Before they got to Netta’s Beauty Shop, as
they crossed the RR tracks, they heard gunshots (X 604). In front

of the shop she saw Nate Moorer, WIllianms, Bryan Pate, and Jarvis
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(X 604). Netta said something to the group (X 604). She and Netta
then went around the corner to "the Tree" where Ant hony Dortch and
John Beasl ey were hanging out (X 605). She did not renember
telling Lt. Worley on Novenber 1, 1994, that she had a conversation
with Wlliams around 7 a.m the norning after the nurder, in which
Wlliams said “they're trying to put that shooting on nme" and that
he seemed "concerned" (X 607). Under cross-exam nation, she again
testified they were in the car crossing the RR tracks when they
heard the gunshots (X 609). VWhen they first arrived at Netta’s
shop they did not see Wllians (X 610). She saw W/l lianms when he

was getting into Nate Moorer's car (x 610). On redirect, she

testified she did not know how nuch tine el apsed between their
arrival and when she saw WIlliams getting into Moorer's car (X
612).

Wllie May Wllians testified that on the night of the nurder
she was living with Geraldine at her place in the projects (X 613).
She knew WIllians, but only for a few days (X 613). He was Liz'
boyfriend (X 614). In the early morning hours of Septenber 28,
1994, WIllianms canme up to her where she was sleeping on the couch
"about two or three in the norning" and told her "the police were
trying to pin that murder on him that if they asked me did | know
him ¢e11 them | didn't know hint (X 614-15). Before the & and
Jury, WIllie May further testified that when WIllians nmade his

request, she answered him “., . well, | really don't know you" (X
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616) .

Tyrone Morris testifiéd that on the night of the nurder he was
in front of Netta's Beauty Shop around 10 p.m. along with Nate
Moorer, Bryan Pate, Keith Floyd and Reggie Singletary (X 621-22).
They were getting high when he heard about seven or eight gunshots
(X 622). The shots cane fromthe direction of M. Burke's house (X
622). The gunfire "sounded like a ,22"™ (X 624). He hit the ground
when he heard the shots because "they sounded pretty close" (X
624). Morris said he stayed on the ground about 10 seconds and 10-
20 seconds after he got up he saw WIIliams approaching (X 625).
WIlliams was “[c]omng out of the railroad around the corner onto
Booker Street" (X 625). Before the Gand Jury, Mrris testified it
was "about forty-five seconds to a mnute until [WIllians] got to
the curve where [he] could see him (X 625). Morris. admitted his
menory in January, 1995, could have been better than at trial (X
625-26) .

Wlliam was "about half a football field" away when he saw
him and WIllianms was "running" toward them (X 626). WIIlians was
sweating "a whole lot, his shirt |ooked kind of wet" (X 627).
Morris saw "sonething" that "looked like a pistol in [WIlianms']
pants" (X 627). Morris saw "the handle" (X 627). Wllianms said
sonmething to Moorer: “Yo, Tezzie, protect ne." (X 628) Moor er
said "okay" (X 628). In the car, Mrris said WIllians "done shot

somebody” (X 628). They took WIlliams to "The Hill" and dropped
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himoff (X 629). On the way back, they "were saying to each other,

Sam done shot sonebody." (X 629) This was not said when
Wlliams was in the car (X 629). Moorer asked WIllians before he
got in the car if he had shot somebody (X 629). Shirley Jackson

Sparrow testified that she helped transport WIlliams to Century,
Florida, three tinmes, around September 29, 1994, two days after the
nmurder (X 647).

Cinton Dowing testified he had known WIlianms since My of
1994, when he net him at their apartnent conplex on "The HII" (X
655) . He had a sexual relationship with WIllianms during the sumer
of 1994 (X 656). In July of 1994, Wllians told Dowing he was
involved in a gang in the Crestview area (X 656-57). To belong to
this gang you had to "shoot someone,” and “steal sonething of
val ue" (X 657). August of 1994, Dowing saw Wlliam wth a pistol
in Dowing's apartment (X 657). This pistol had a push up clip and
was dark colored (X 658). WIlians had the gun "at the belt line
of his pants underneath his shirt" (X 658). WIlliams' gun was
simlar to that depicted in State Exhibit #6 (X 658). In fact,
Wlliams had pulled his ,22 on Dowing (X 658).

On Cctober 2, 1994, he went to Century with WIIlians' nother,
Barbara, and Shirley Jackson to pick up WIlliams (X 659-60).
Barbara asked Dowing if WIlliams could stay with him at his
apartnment (X 660). He was not aware the police were |ooking for

Wlliams (X 660). On the way back to Crestview, WIllians said he
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was not going to surrender (X 660-61). WIllians stayed at
Dowing's apartment until he was arrested (x 661). WIlians
admtted he killed Bobby Burke (X 662). WIllianms said: "1 shot
the God d*** nother f£#***ing man. I shot the God d*** nother
f***ing man, if that will nmake you happy" (X 663). Wlliams told
Dowing he did not want to hear anything nore about it, and if he
did he would kill him (X 663-64).

Dowling adnmitted he was interviewed, several tines before he
told the police everything he knew about the nmurder (X 664). He
was scared because he had been threatened, and WIlianms had pulled
a gun on him before (X 665). Under cross-exam nation, Dow ing
admtted the reason WIlliams pulled a gun on him was because they
became involved in an argunment over the fact that Dow ing was
telling people he bought himclothes, and WIIlianms was being
accused of being a honbsexual." On redirect, Dowing testified
WIllians threatened to kill him after he admtted killing M. Burke
(X 675-76).

Roman Chadwi ck Johnson testified he was at that time 2l-years-
old and housed at the Okal oosa County Jail (X 677). He met
Wlliams in jail where they were housed in the sane section (X
678). On Cctober 7, 1994, he had a conversation about the nurder

of Bobby Burke (X 678). WIllians identified the victim by nane (X

“of course, given the fact he had Liz as a girlfriend and had
sex Wth Darren Smth's girlfriend, FErin, he was obviously
bi sexual
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. 678-79) .  Johnson testified:

A He told ne that he went out to rob- sonebody and
he was wal king and he went by a house and seen a
dog and he seen M. Burke come out of his house.
He tried to rob him M. Burke bucked.

Q0 ...Wat does the term buck nean?
A To resist when you don't want to do sonething.
Q Ckay.

Q He shot at him and then he seen a light cone on
and a dog was barking and the gun had nmade sone
noi se, the noise the gun made, so he ran.

Q ...Dd he tell you where he shot M. Burke. at?

A In the neck and chest. | don't renenber how
many tines.

Q Said he shot himin the neck?

. A And the chest.

Q ...You can continue.

A He said after that he ran, ran across sone
railroad tracks that were close to the house and he
hid the gun. That night he spent the night at
sonebody's house and a boy nanmed Tezzie was there.
He said the next norning when they woke up he sent
Tezzie to get the gun out of a crate sonewhere,
sonme kind of crate. He said that sonetinme shortly
before the murder happened there was a boy naned
Darren with him He didn't specify about any tine
during or after.

Q Did he ever indicate to you that Darren was wth
hi m when the nurder occurred?

A No, | don't believe so.
Q Wat did he say about the case that was pending

agai nst him or the investigation that was being
conducted by the police?
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A He just said he was in there on a gun charge,

t hey were hol ding himon a gun charge. He said
they were trying to build a case on a nurder
charge. He said that's why they wouldn't give him
a bond, he was a fugitive from Loui siana. He said
that they didn't have a weapon. He said that they
didn't have the gun. He said without the gun, he
said, that they didn't have a -- do you want ne to
say it?

QIf it's the words out of the Defendant's nouth,
tell the menbers of the jury what he said.

A He said that without the gun the crackers didn't
have shit. (X 6789-80)

On Cctober 30, 1994, he had another conversation with WIIlians

in which the latter told him the pistol was a (22 (x 681).

Wlliams further related that "he was at a party . . . a guy naned
Benbo's party and several people seen the gun" (X 681). WIlians
also said Tezzie held the gun (X 682). Johnson testified he was

convicted twice on 22 felonies; he was not pronised anything in
return for his testinony, he was instructed to tell the truth, and
he had (X 682-83).

Darrell Barge testified at that tine he was housed at Col unbi a
Correctional Institution (X 711). In Decenber, 1994, he was housed
at the Okaloosa County Jail and net WlIlliams (X 711). WIIlians
told him he shot sonebody in Crestview with the intent to rob them
(X 712, 716). He did not mention any nanes and said he had been
accused of murder (X 711). Wlliams "did a lot of yelling up and
down the hall, [albout they had no gun so they didn't have a case,

[which] was a daily thing." (X 713,)
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. John  Russel | was incarcerated at Mayo  Correctional
Institution, but in October and November 1994, he was at the
Ckal oosa County Jail, where he shared a cell with Wllians (X 718).
Wlliams admtted to himhe was in the area the night M. Burke was
killed (X 719). "He said he didn't do it. He was just in the area
| ooking for soneone, a victimto rob." (X 719) WIllianms said "they
didn't have no case. Hs girlfriend or something had the gun." (X
719- 20).
In a sworn statement to State Attorney | nvesti gat or
Hol I i nhead, February 24, 1995, Russell related WIlliams told him
"his girlfriend was supposed to have got rid of some kind of gun
that he gave her, that you all didn't get the gun." (X 719-20)
. WIllians also told Russell that he was a fugitive from Louisiana (X

720-21). Russell denied WIlians said anything to him about a gun,

but in the 2/24/95 statenment Russell said: “"[WIllianms] say he
carry a gun on the streets every day, . . . but he didn't tell ne
what kind or howbig . . . .7 (X 721) WIllians told Russell "'every
time you see ne on the street | be strapped,’ you know, he would
have a gun, he would be strapped.” (X 721). "Strapped" neant
soneone is "packing", carrying a firearm everyday (X 722). Under

cross-exam nation, Russell was asked about a fight he got into with
Wlliams, which Russell attributed to his telling WIIians: “Man,
you know you do it." (X 723-24) WIllians becane upset because

Russell accused him of the Burke nurder (X 724). On redirect,
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Russell testified WIIliams apologized to him after the fight (X
726-27).

Mark Penny testified he was a Correctional O ficer at Okal oosa
County Jail, and on Novenber 15, 1994, he overheard WI Il i ans
conversing with another inmate, Thomas Mller (X 737-38). WIllians
told MIler "he had actually shot sonmebody" (X 740-41). Ten or
fifteen mnutes later, WIlians was taken up to the front to speak
wth his Public Defender or attorney (X 741). When he returned,
Wllianms said he told his attorney that a guy naned Darnell had
done it (X 742).

Geg Scala, FDLE firearms expert in the field of gunshot
residue analysis, testified that the tests for residue on Tommy
Alford and Darren Smith were "inconclusive" (X 771-76). The victim
had gunshot residue in his right palm which could have cone from
a .22 being fired at him at close range, under twelve inches (X
777-79). Under cross-examnation, Scala testified there was a
smal | anmount of residue on Darren Smith's right palm area (X 780).
On redirect, Scala explained this residue was "antinony," which had
different applications besides gunpowder, such as use as a pignment
in paint, an alloy in metal, and in the production of oils, inks,
dyes, greases and netal (X 782). He further testified, it was
possible to have a positive finding for antinony if someone came in
contact with a car (X 782).

Ed Love, Jr., FDLE firearnms expert in the field of firearns
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and tool mark identification, testified that thirteen shell casings
were found at the nurder scene, and they were all fired from one
gun (X 784-92). Love determ ned that the nurder weapon was a Snmith
& Wesson .422 pistol like the one portrayed in State Exhibit #6 (X
792-93).

David WIllians, FDLE firearns expert in the field of firearns
identification and examnation, testified as to 43 pellets he
extracted fromthe tel ephone pole Lee and sSiler fired into (Xl 803-
04). Most of these pellets were .22 bullets (Xl 804). Davi d
mat ched two bullets from the tel ephone pole with two- bullets
extracted from the body of the victim (XI 805). In his expert
opinion, the same weapon fired all four bullets (X 805). These
bull ets were consistent with having been fired by a Smth and
Wesson . 422 sem -automatic, the sane weapon depicted in State
Exhibit #6 (Xl 806).

M ke Fuhrman, a newspaper reporter who had interviewed
Wl liams after he had been arrested for a conceal ed weapons charge,
but before he was charged with M. Burke's nurder, testified the
interview took place November 11, 1994, at the Ckal oosa County Jail
(Il 339-46; 111 430-43; X 826). Wlliams told him he was in the
area of the victims house at the tinme the victim was nurdered,
heard several gunshots, and ran (Xl 827).

Lt. Worley testified he took charge of the Bobby Burke

hom ci de investigation in Septenmber, 1994 (Xl 829). On Cctober 3,
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1994, he interviewed WIlliams at the Crestview Police Departnent
(XI 832). After -a portion of Darren Smth's statenent had been
played to him which identified him as Bobby's nurderer, WIIianms
said Darren was the rmurderer (Xl 835). Wlliams claimed to have
been by sonme tree roots on the enbanknment, south side of the
tracks, when he allegedly saw and heard Darren commit the nurder (X
835-36) .

On Cctober 21, 1994, Lt. Wirley interviewed WIlians again and
informed himthat a witness had said that Wllianms had put a gun in
a box (XI 839). WIliams responded: “I don't know anything about
a Pepsi box." (XI 839) Lt. Wrley testified that no one said
anything to Wllians about a Pepsi box (XI 839). The police |ooked
for the Pepsi box and located it at a vacant house on Railroad
Avenue, Wwhich would have been on one of the routes the WIIlians
could have taken on his way to Netta's Beauty Shop (X 840-42).
However, the nurder weapon was not in the Pepsi box (X 840-42).
Wllianms admitted to Lt. Wrley at the Cctober 21st interview that
he had quite a bit know edge about handguns, and that there was .22
pistol that fired 13 rounds (Xl 843). Lt. Wrley testified a fast
jog-from the murder scene, past the vacant house, and up to Netta's
Beauty Shop could take less than five mnutes (X 859-60).

Inv. Brooke was recalled and testified that he inspected the
ravine area where the tracks were on Cctober 7, 1994 (XI 862). He

stood where WIllians said he was | ocated when he all egedly saw
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Darren Smith murder M. Burke, and he could not see the front of
the victims house (X 863). Inv. Brooke's vision was obstructed
by the elevation and dense vegetation (Xl 864). He also could not
hear any discernible words spoken by his partner from WIIlians'
vantage point (Xl 865). The State rested (Xl 868).

Wl liams' case consisted of three witnesses (Xl 879-908). H's
private investigator, Eddie Carmchael, testified he neasured the
di stance from where M. Burke's body was found going north to the
end of Savage and Pine, was "1347 feet, 8 inches" (X 889). Under
cross-examnation M. Carmichael testified he never tinmed,- by stop
wat ch and wal king, the distance he neasured (X 891-92). Nat asha
Matthews resided on M. Burke's block (X 896). After 10 p.m on
the night of the nurder, she heard gunshots (Xl 897). About four
seconds after the shots, she saw a black man, not WIllians, run to
his truck on Martin Luther King Avenue, and take off (Xl 899). The
truck was aqua-marine (Xl 901). She knew WIlianms through Frances"
cousin (Xl 900). Juanita Tackett testified she lived a half block
from M. Burke's house (Xl 903). Between 10:00 and 10:15 p.m she
heard what she thought were firecrackers (XI 903). She descri bed
the lighting as "very poor" (Xl 905). She thought M. Burke's body
was an "old carpet" (Xl 905-06).'* She saw individuals walking on

Savage Street at all hours of the day and night (XI 907). Prior to

2The victims wife, Freddie, testified she first thought her
husband lying in the road was a sheet someone had dropped while
driving by (XI 311).
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the gunshots, she saw three individuals wal king on Savage Street
south fifteen to twenty mnutes before the nurder (X 908).

In rebuttal to Juanita Tackett's testinmony regarding the black
man who junped into the aquamarine truck shortly after she heard
shots, the State recalled Ceraldine Hutchinson (X 915-18). She
testified that after the shots, and after Netta dealt with the guys
hanging out in front of her shop, Netta and her went to "The Tree",
where they saw Anthony Dortch and John Beasley. (X 916). Dortch
has a two-tone green truck, which could be described as aquamarine
(Xl 918). Netta talked to Dortch for a mnute and they -left (Xl
918). Wen they left, Dortch remained (X 918). It was Dortch's

habit to hang out at "The Tree" maybe three tinmes a week (X 918).

II. Penalty Phase

A Aggravati on

In addition to that which the State had already proved during
the guilt phase, the State called the follow ng witnesses. Freddi e
Burke, the victims wife testified as to the inmpact of her
husband's nmurder upon her, her famly, and the community they
resided in (X1l 1083-90). O particular note was her testinony as

to the effect upon herself:

... when he was killed, for over a year | literally
lived out of my car, | couldn't go hone. | never
went back to my honme after the night he was killed
except to get my bel ongi ngs out. | never got to go
back to Ilive. | was literally what you mght call
a bag | ady. I would stay with nmy friends and with
ny sister and | just couldn't find a peace. | --
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Q | beg your pardon, | didn't nmean to interrupt
. you. Have you gone back home to the house that Yyou
and Bobby lived in all those years?®

A |I've gone back just to get my belongings out but

| have only stayed just a matter of -- | think the

| ongest tinme | stayed was when about four of ny

friends went with me and we packed ny dishes and

t hings. If | had to back it was in and out, and

|'ve never been back by nyself. (XI11 1088)
The victim's son, Lewis Burke, al so provided victim inpact
testimony (XII1 1094-97).

Li eutenant Col onel Reese London, Jr., of the Louisiana
Departnment of Public Safety and Corrections, testified that
Wl liams escaped from Louisiana Training Institution [LTI] in My
of 1994 (Xl 1098-99). LTI was a "secure facility" (X1l 1098).
Wllianms was 17-years-old, nmeking him an adult in Louisiana, when

. he escaped (XII1 1099). An adult warrant for his escape was issued
(X111 1099-1100). Under cross-exam nation, Lt. Col. London
testified that LTI was a "juvenile facility" (X1l 1100). At a
sidebar, during cross-exanmination, it was divulged that WIIians

"was going to be released from LTI on Decenmber 8, 1994, to go back

and face additional crimnal charges in New Oleans, an attempted
murder and some additional robberies." (Xl 1104)

B. M tigation

Wllians began his mtigati on by reading a letter James Curry,

UMrs. Burke testified she and her husband were married 43
years, and that they lived in that house the mpjority of that time

. (X111 1084-85).
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Director, Departnment of Corrections, relating to his "routinely
good" behavior while in maxinmum security at the county jail (XIII
1105- 06).

Dr. Larson testified WIllianms "had normal intelligence," and
there were no indications of brain damage (XIII 1117-21). WIIlians
did not have any learning disabilities (Xl 1122). Dr. Larson’s
opinion regarding WIlliams' ability to live a productive life in
prison was as foll ows:

I would expect that he has the basic academ c

skills, the basic intelligence and basic stability

in his personality structure that he could |ive

adequatel_y in an adult population in some type of a

state prison. (X1 1124)
Under cross-examnation, Dr. Larson admitted WIliams clearly knew
the difference between right and wong; understood the consequences
of his actions; and appreciated what the law is (X1l 1132)

Wllianms testified his mother's name was Barbara WIIians, and
she was currently housed in Okal oosa County Jail for hel ping
transport himfrom Crestview to Century after the nmurder (XII1
1142-44) . He had a relationship with Liz Hutchinson, and Liz had
a baby girl by him named Tatiana WIllians (X I 1145) He cl ai ned
he was blind in his left eye, caused by a virus when he was 12 or
13-years-old (XIIl 1145). He's a born-again Christian, and engaged
in Bible study with other inmates (XIII 1148-50). He knows the
killing of another human being is wong (X1l 1148).

Under cross-examnation, WIllians testified he attended Bible
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study and church at p7I prior to his escape and |earned "Thou shalt

not nurder." (X Il 1153) He then testified he did not nurder Bobby
Burke (XIIl 1154). He again adnmitted being in the area, but he did
not shoot anybody.

Ozzie Bl oxson, WIlians' spiritual advi sor, testified:
“...Sam out of all the inmates that we have dealt with, Sam has

sent nme back to ny [Blible . . . .7 (XIII 1166) WIllians "wanted to

know the truth" (X111 1166). Wlliams was preoccupied with "the

tabernacle of Mses" (XIII 1167-68). In his opinion, WIllians
"will be an instrunental man in prison for sharing the- gospel”
(X1 1169).

C. Rebuttal of Mtigation

Lt. Col. London testified as to WIIlians m sconduct at LTI
prior to his escape (XIIl 1178). WIllians fought wth another
inmte, disobeyed a correctional officer, and stole something from
another inmate (X1l 1178-79).

D. Recommendation and Sentence

The jury recomended death by an 8 to 4 vote (XIII 1217).

The trial court found two aggravators: 1. under sentence of
imprisonment and 2. pecuniary gain (V 974-75).* |t found the

statutory mtigator of WlIlliams' age of 18 at the time of the

murder, which it afforded substantial weight (V 975-76). O the

Uphe trial court's sentencing order is attached as an appendi x
her et o.
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el even non-statutory mitigators submitted by WIllianms in So
menorandum the trial court found five were not mtigators, and the

remai nder except for one which it afforded "sonme weight", it

afforded "little weight".
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SUMVARY OF THE ARGUMENT

.

One cannot "escape" unless one is "jnprisoned or confined."
The legislature has intended that there are two classes of
defendants, those who are unlawfully free and those who aren't.
WIlliam was an escaped adult felon from the State of Louisiana
when he murdered M. Burke. He was under sentence of inprisonnment
as the law existed at the time of the nurder.

[,

Death is an appropriate sentence in this cause. Mtigation
was afforded its proper weight by the trial court as well as the
jury, and both determined the aggravation outweighed the
m tigation.

[,

W Iliams concedes he did not object to the prosecutorial
comrents he now conplains of for the first time on appeal. Hi s
third issue is procedurally barred. Error, if any, 1is harnless

beyond a reasonabl e doubt.
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ARGUMENT
| SSUE |

THE TRIAL COURT CORRECTLY EXERCISED | TS DI SCRETI ON
IN ALLON NG EVIDENCE OF WLLIAMS COW TMENT AND
ESCAPE FROM LQUI SI ANA TRAINING | NSTITUTE TO PROVE
THE UNDER SENTENCE OF | MPRI SONMENT AGGRAVATOR

The State's position, and the trial court's finding regarding

this matter, prior to the penalty phase of Wllians trial, was as

follows:

MURRAY: Why should an adult defendant at age
eighteen who is in escape status, policyw se, why
should he be provided a windfall from not having to
worry about the (a) aggravator because of the fact
that when he was initially incarcerated he was
incarcerated as a juvenile, but he escaped from the
facility as an adult, was in [the] escape statute

as a Florida adult? Now why should he be shielded
from the (a) aggravator under that particular fact

situation? Policywise it doesn't make any sense at
all, Your Honor.

COURT: The Court agrees. The Court feels that
under this particular set of circunstances that the
word “imprisonment” under the (a) aggravator would
enconpass the situation that exists in this case
for the follow ng reasons. The Court finds that
under Louisiana |law the defendant in this case was
incarcerated as a juvenile for various violent
fel onies; t hat duri ng the course of t hat
incarceration he reached the age of mgjority which
is seventeen years of age in the state of
Loui siana; and that also under Louisiana |aw he was

serving a term of incarceration until his twenty-
first birthday, and upon the defendant's reaching
the age of mmjority in Louisiana, i.e. seventeen

years of age, he was at that tine incarcerated as
an adult in a juvenile facility, whereupon it's the
Court's wunderstanding the evidence is going to
indicate that he escaped that facility as an adult
in the state of Louisiana; that a warrant was
issued for his arrest as an adult in the state of
Loui siana; and the defendant thereafter reached
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. adult status in the state of Florida while at
| ar ge, and thereafter commtted the offense of
first degree nurder as found by this jury. Upon
that fact situation, the Court finds that there is
no lawful or ethical reason for this Court to
prohibit the State from subnmitting those facts to
the jury for determination as to whether the (a)
aggr avat or would apply in this case. This
determnation is based upon the Court's assunption
that the facts as | have stated them on the record
in support of this decision wll be supported by
the evidence to be introduced by the State in that
this matter has sinply been proffered to the Court
by statement of counsel. If any of the facts as
related on the record by the Court are not
supported by the evidence, at that tinme the Court
certainly would be prepared to rethink this matter.
In entering this order | want it to be clear that
in offering the testinony of the -- is he a warden
- the man from Louisiana, the Col onel from
Louisiana, 1in offering his testinony the State
shoul d be very careful and should warn this wtness
against any testinony relating to the nature of the
offense for which this defendant was incarcerated.
. The nere fact that he was incarcerated would be the
relevant evidence wunder this aggravator, and I
would not allow any testinony as to the nature of
the offenses or the circunstances surrounding his
imprisonnent in that that would perhaps get us into
anot her area of aggravating circunstance that would
not be allowed by the Court. (X1l 1061-63)

Previously, the State had argued:

Now a uni que factual situation is before the
Court, and sonmething that we need the Court to

think about and rule on so that | don't begin to
argue sonething that the Court is later going to
sustain an objection to, is admttedly, | can't use

the prior violent felonies because he was a
juvenile at the time he was convicted.” Now he was
sentenced to what Louisiana calls juvenile life and
he was put into a secure facility in Monroe,
Loui siana, behind fences and razor wire and all
that, it's a juvenile prison is what it is. When

. "See, Merck v. State, 664 So.2d 939, 944 (Fla. 1995).
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he was seventeen and under juvenile law -- under
Loui siana |law he's an adult at seventeen -- and
this Col onel will testify to that. At age
seventeen he escaped by cutting through the fence
with other inmates and fled to Florida (XIII 1052).
COURT: Under Louisiana law what is juvenile life?
MURRAY: Juvenile life is in the care, custody and
control of the state of Louisiana until age twenty-
one. (X 1052-53)

At the WIllians Rule hearing, M. Mirray divulged the reason
for WIllianms incarceration in the Louisiana Training Institute
[LTI]: "Essentially there were sone fifteen or twenty robbery
cases that went out as a package." (X 753) As previously
del i neated, these robberies were never before the jury because of
Merck v. State, supra. Further information regarding WIIians'
status in Louisiana was delineated during a sidebar while Lt. Col.

London was being cross-examned (X1l 1102-03):

MURRAY: Here's what |'m afraid of. That's a term
that was used but he was going to be released on
Decenber 8th of 1994 to go back and face additional
crimnal charges in New Oleans, an attenpted
murder and sonme additional zrobberies,!'®

COURT: Oh.

MURRAY: And that's why |I'm on the edge of ny seat
because that's what this witness is about ready to
start tal king about. (X111 1104)

The trial court found as follows:

1 The Defendant committed the capital felony
while under a sentence of inprisonment pursuant to

Tt is not unreasonable to infer that was the reason WIIlians
escaped in My of 1994.
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Florida Statute 921.,141(5) (a). The evidence
presented during the penalty phase proceeding
proved beyond a reasonable  doubt that the
Defendant, while a juvenile, was convicted in the
State of Louisiana for the offense of robbery, and

that while incarcerated in a juvenile facility
attained seventeen years of age, the age of

maj ority in Louisiana. After attaining adult
status under Louisiana |law, the Defendant escaped
fromsaid facility. Thereafter, the State of

Loui siana issued an adult arrest warrant for the
Def endant for the offense of escape. The evi dence
is uncontroverted that the Defendant was eighteen
years of age at the time of the nmurder of Bobby
Burke and that the Defendant was still a fugitive
from justice fromthe State of Louisiana with adult
status. This aggravating factor has been proved
beyond a reasonabl e doubt. (V 974-75)

Escape is defined in Black's Law Dictionary, Fifth Edit

foll ows:

| npri son
"To put

person,

The departure or deliverance out of custody of a
person who was lawfully inprisoned before he is
entitled to his liberty by the process of |aw The
voluntarily or negligently allow ng any person
l[awfully in confinenent to leave. To flee from to
avoid, to get away, as to flee to avoid arrest.
The voluntary departure from lawful custody by a
prisoner with the intent to evade the due course of
justice. (citation omtted)

i on,

is defined in Black's Law Dictionary, Fifth Edition,

as

as:

in prison; to put in a place of confinement. To confine a

or restrain his liberty, in any way. Confi nenent

"State of being confined; shut in; inprisoned. WEBSTER S

defined in part in Black's Law Dictionary, Fifth Edition,

s

as:

New

Riverside University Dictionary defines escape: “1. To break free

from confinenent." Confine in that sane source is defined:
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keep within bounds: Rrestrct. 2. To keep shut up: [|IMRSON"
Inprison is defined in WEBSTER S I1I: w1, To put in prison. 2. To
restrain, limt, or confine as if in a prison."

It is the State's position, regarding Wllians' first issue on
appeal, that one cannot “"escape" unless one s "inprisoned or
confined". WIllians, as an adult in Louisiana, escaped from LTI.
Therefore, as an adult, he was under sentence of inprisonnent
because he was confined at LTI and he escaped from that
confi nenent.

A WIllians Could Not Have Escaped Unless & WAS | npri soned.

(1) Florida Law

Wl liams begins his argument at p.25 of his brief: "In
Florida, conmmtnent to a secure juvenile facility is not a sentence
of inprisonment.” He cites no authority for his conclusion because
there is none. The State respectfully submts the fact the Florida
Legi sl ature enacted Section 39.061, Florida Statutes (1995), which
made escape from any secure detention facility or residential
commtment facility a third degree felony, supports the conclusion
that a commtnment to a juvenile facility does constitute

i mprisonnent . Section 39.061 Florida Statutes (1995) reads:

39. 061 Escapes from secure detention or
residential commtment facility. -- An escape from
any secure detention facility maintained for the
temporary detention  of children, pendi ng

adj udi cation, disposition, or placenent; an escape
from any residential conmtnent facility defined in
S. 39.01(59), mai nt ai ned for the cust ody,
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treat ment, puni shnment, or rehabilitation of
children found to have commtted delinquent acts or
violations of law, or an escape from |awful
transportation thereto or therefrom constitutes
escape within the intent and nmeaning of s. 944.40
and is a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.
The Juvenile Escape Statute's reference to s. 944.40 renders
it a “reference statute" explained by this Court in State v,
JJRM, 388 So.2d 1227, 1229 (Fla. 1980), an opinion upholding the
constitutionality of former s. 39.112, Fla. Stat. (Supp. 1978), a
precursor of s. 39.061.'7 "Reference statutes are those:

which refer to and by the reference wholly or
partially adopt pre-existing statutes.

In the construction of such statutes the statute
referred to is treated and considered as if it were

incorporated into and fornmed part of that which
makes the reference

Van Pelt v. Hilliard, 75 Fla. 792, 808-09, 78 So. 693, 698 (Fla.
1918) (citations omtted) .” 1d.; See also, State v. Varela, 636 So.
2d 559, 560 (Fla. 5th DCA 1994). In State v. J.R M, supra, at

1229, this Court held that s. 39.112 and s. 944.40 "conpl ement each

Y"The immediate precursor to the current Juvenile Escape
Statute, s. 39. 061, Fl a. Stat. (Supp. 1990), was found
unconstitutional by this Court in B.H v. State, 645 So.2d 987, 994
(1994) because it violated both the "nondel egation and vagueness
doctrines." s. 39.112 Fla. Stat. (1989) read:

An escape from any hal fway house, training school,
boot canp, or secure detention facility maintained
for the treatnment, rehabilitation, or detention of
children who are alleged or found to have conmmitted
delinquent acts or violations of Ilaw constitutes
escape wth the intent and nmeaning of s. 944.40 and
is a felony of the third degree.
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other and may be read in pari mteria." See also, State wv. Varela,

supra, at 560. In pari materia IS defined in Black's Law
Dictionary, Fifth Edition as follows:

Upon the same matter o subject. Statutes in
pari materia are to be construed together.
"Statutes in pari materia" are those relating to
the same person or thing ox having a conmmon

pur pose. Undercofler v. L.C. Robinson & Sons,
Inc., 111 Ga.App. 411, 141 s.gE.2d 847, 849.

Florida's Escape statute referred to in s. 39.061 as s. 944.40

reads:

944.40 Escapes; penalty. -- Any prisoner confined

in any prison, jail, road canp, or other penal

Institution, state, county, or nmunicipal, working

upon the public roads, or being transported to or

from a place of confinenent who escapes or attenpts

to escape from such confinenent shall be guilty of

a felony of the second degree, punishable as

provided in s. 775.082, s. 775.083, or s. 775.084.

The punishnent of inprisonment inposed under this

section shall run consecutive to any former

sentence inposed upon any prisoner.
In that escape constitutes a departure or deliverance out of
custody of a person who was |awfully inprisoned or confined before
he is entitled to his liberty by the process of law, and Florida's
s. 39.061 and s. 944.40 are to be read in pari materia, it follows
that in Florida a commtment to a secure juvenile facility is a
sentence of inprisonnent.

In fact, there is support for this conclusion in various

opinions rendered by this Court. In AAA v. Role, 604 So0.2d 813,

814 (Fla. 1992), Chief Justice Barkett, in witing for the
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majority,'® presented the issue before this Court as foll ows:
The issue to be resolved here is not whether
juveniles can be found in contempt of court, but
whet her they can be punished by incarceration in
"secure detention facilities" (footnote onitted)
for contenpt of court.
The issue was resolved as follows: "We therefore hold that, under

chapter 39, juveniles may not be incarcerated for contenpt of court
by being placed in secure detention facilities." Incarcerationis

defined in Black's Law Dictionary, Fifth Edition, as follows:

“Imprisonment; confinement in a jail or penitentiary. See
| mpri sonment . " WEBSTER' S Il New Riverside University Dictionary
defines incarcerate: “1. To jail. 2. To shut in: Confine."

In State v. Ull, 642 So.2d 721 (Fla. 1%994), an opinion witten
by Justice Shaw, this Court held:

[Wle hold that a court may discharge a public
defender at any time prior to trial on a
m sdemeanor charge, provided the court first
certifies in witing that it wll not inpose
incarceration upon conviction.

Recently, in Trotter v. State, 690 So. 2d 1234, 1237 (Fla. 1996),
this Court opined:

CQustodial restraint has served in aggravation in
Florida since the “sentence of inprisonnent”
ci rcunst ance was created, and enact nent of
comuni ty control simply extended traditional
custody to include "custody in the comunity." See
s. 948.001, Fla. Stat. (1985). Use of comunity
control as an aggravating circumst ance t hus
constitutes a refinenment in the ™“sentence Of

BJustices Overton and MDonal d di ssented.
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i nprisonment” factor, not a substantive change in
Florida's death penalty |aw.

The District Court of Florida, Second District, has held that
juvenile "secure detention closely resenbles county jail in that
[the juvenile] is deprived of his liberty, and is in the total
custody and control of the state at all tines." See, E.R .

State, 584 So.2d 158 (Fla. 2d DCA 1991); Harvey v. State, 622 So.2d

170 (Fla. 2d DCA 1993). Therefore, detainees had to be given
credit for time served. |d. The Second District's sister court,
the Third District, has opined: "The commtnent of a child to HRS

IS a deprivation of liberty which triggers significant due process
protection under both the federal and Florida Constitutions.” J.M.
v. State, 677 So.2d 890, 892 (Fla. 3d DCA 1996).

WIllians' reliance on Troutman v. State, 630 So.2d 528, 531
(Fla. 1993) and Merck v. State, 664 So0.2d 939, 944 (Fla. 1995)
serves no purpose because they do not address the issue presented.
Troutman's basic holding was that a trial court mnust consider each
statutory criteria for inposing adult sanctions on a juvenile
before determning his/her suitability of adult sanctions. Mer ck
held that a "juvenile adjudication was not a conviction within the
meani ng of section 921.141(5) (b), Florida Statutes (1993).” Id. at
944, Neither opinion supports his introductory conclusion that
“[i]ln Florida, a conmtnment to a secure juvenile facility is not a

sentence of inprisonnent." Based wupon the State's ~cited
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authorities, it appears the converse of that conclusion is true.
Wlliams' wuse of these authorities appears to be for the purpose of
arguing juveniles enjoy a "special status" in Florida. However, it
is clear froms. 39.061 that when juveniles "escape" their "special
status" is forfeit.

(2) Louisiana Law

In State v. WIllians, 301 So.2d 327, 328 (La. 1974), the
Suprene Court of Louisiana held that a juvenile commtted to the
Loui siana Training Institute could not be guilty of the crime of
escape, since commtted juveniles are not "inprisoned" wthin the
nmeani ng of the escape statute. "Sinple escape" was defined by the
Loui siana |egislature as:

(1) The intentional departure of a person, while
i nprisoned, whether before or after sentence, :
from |awful cust ody of any officer of the
Department of Corrections or any |aw enforcenment
officer or from any place where he is lawfully
detained by any law enforcement officer . . . . LSA-
RS 14:110.

Subsequent to WIliams, the Louisiana |egislature amended LSA-R.S.
14:110, redefining "Sinple Escape" to read as follows:

(1) The intentional departure, under circunstances
wherein human life is not endangered, of a person
inprisoned, commtted, detained, or otherwi se in
the lawful custody of any law enforcenment officer
or officer of the Departnent of Corrections from
any place where such person is legally confined .

Gven this new definition of "Sinple Escape"” the Suprene Court of

Louisiana determined "a juvenile committed to the Louisiana

Training Institute is legally confined there within the nmeaning of
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LSA-R S. 14:110.” State v. Enerson, 345 So.2d 1148, 1151-52 (La.

1977). Therefore, it concluded that said statute “clearly
enconpasses the escape of a person commtted to the Louisiana
Training Institute.”

Thus, Louisiana |aw regarding "Sinple Escape" appears to
parallel that of Florida given the relationship between s. 39.061
and s. 944.40 Fla. Stat.. As previously delineated, Florida's
juvenile escape statute is read in pari materia with the adult
escape statute. Florida's adult escape statute refers to

confinement as does Louisiana's anended statute.

B. At _the Time Wllianms Mirdered M. Burke s. 921.141(5) (a)_
Applied to Hs Escape from LTI.

The State agrees with Wlliams' assertion at p.27 of his brief
that this issue is one of first inpression. It also agrees that s.
921.141(5) (a), Fla. Stat. (1993), was the applicable aggravating
circumstance when WIllians was sentenced in this cause. It read:
"(a) The capital felony was committed by a person under sentence of
i nprisonnent or placed on comunity control." However, the State
does not agree with WIllianms' assertion that this aggravating
circunstance is not applicable to his escape from LTI.

As previously argued under "Florida Law' supra, the juvenile
escape statute, s. 39.061, is read in pari materia wth the adult
escape statute, s. 944, 40. The latter section applies to

confinenent, which is defined as inprisonnent. A juvenile cannot

51




escape unl ess "inprisoned or confined." Thus, WIlians, while at
LTI, where he escaped fromat 17, the age of mmjority in Louisiana,
was under a sentence of inprisonment, i.e. confinenent, for
purposes of s. 921.141(5) (a) .

The St ate does not agree that Merck v. State, 664 So.2d 939
(Fla. 1995) contains a simlar issue to that posed in this case'.
In Merck, this Court determ ned that a juvenile adjudication was
not a conviction within the meaning of s. 921.141(5) (b), and that
it could not say that the dramatic testinmony concerning the North
Carolina shooting it was based upon did not taint the
recommendation of the jury.?® It is the State's position that a
juvenile adjudication is distinguishable froman escape froma
juvenile facility when the individual has reached adult status.

A juvenile adjudication for serious crimes such as the arned
robberies WIllianms pled to in Louisiana, denonstrates a desire to
afford a juvenile a "break", or "the right to be treated
differently from adults.” See, Troutman v. State, supra at 531.
However, it appears from the escape statutes, both in Louisiana and
Florida, that once a juvenile absconds from the confinenent his/her

“special status" afforded, said status is forfeit, and he/she

“The same result would apply if s. 39.112, Fla. Stat. (Supp.
1978) was applicable to WIllians' escape. See B.H v. State,
supra; State v. Varela, supra.

23ubsequently, in Henyard v. State, 689 So.2d 239, 251-52
(Fla. 1996), this Court held the inclusion of such a juvenile
adj udi cation was subject to harmess error analysis.
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becones subject to adult punishnent for a third degree felony.

The State is aware of s. 921.141(5) (a), Fla. Stat. (1996),
whi ch anended the statute to read: "(a) The capital felony was
committed by a person previously convicted of a felony and under
sentence of inprisonnment or placed on comunity control or on
felony probation.”™ Said statute did not becone effective until
Cctober 1. 1996. Wl liam was sentenced August 6, 1996 (v 965-85;
XV 1269-76).

It is the State's position that the law as it existed at the
time WIliams was sentenced was as applied by the trial court.
This is seen through the inpari materia application of the Florida
l egislature's escape statutes, in which the legislative intent is
clear that there are two classes of defendants, those who are
unlawfully free and those who aren't. Wlliams was an escaped

felon from the state of Louisiana when he nurdered M. Burke. The

trial court's finding regarding the  "under sentence of
inprisonment” aggravator is further supported by this Court's
consideration of juvenile detention as "incarceration"; this

Court's recent opinion, Trotter, as it relates to "custodial
restraint; the Second District's opinion that juvenile secure
detention "closely resenbles county jail;" and the Third District's
opinion that "commtnment of a child to HRS is a deprivation of
liberty." See, s. 39.061 and s. 944.40, Fla. Stat.; A A V. Rolle,

supra; State v. Ull, supra; Trotter v. State, supra; E.R v. State,
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supxa; Harvey v. State, supra; J.M. v. State, supra. Theref ore,
the trial court cannot be said to have erred.

However, if this Court should find the trial court did error
as regards its treatment of this aggravating circunstance, then the
State, wthout admtting such, would argue that it was harm ess
beyond a reasonable doubt. State v. DiGuilio, 491 So.2d 1129
(Fla. 1986). Al though one of two aggravators found by the trial
court,? the evidence presented at the penalty phase regarding
"under sentence of inprisonnment,” provided by Lt. Col. Reese London
(XI11 1098-1100), did not rise to the level of the dramatic
testinony this Court found prejudicial in Merck v. State, supra.
The extent of Lt. Col. London's testinmony was that WIIlians escaped
from LTI, a secure juvenile facility, in My, 1994, and an adult
arrest warrant was issued for his escape. In the absence of this
aggravator, the "pecuniary gain" aggravator remains, which in and
of itself, when one considers it is a merging of two aggravators
[attempted arned robbery and pecuniary gain], outweighed the

mtigation found by the trial court.?

2IThe ot her aggravator was “pecuniary gain", which is not
chal | enged on appeal.

“p new statutory aggravator enacted by the Florida Legislature
potentially applicable to this cause, effective Cctober 1, 1996, is

s. 921.141(5)(n): "The capital felony was conmtted by a crininal
street gang nenber, as defined in s. 874.03." A review of the
definition conports with WIllians status in this cause. This
matter will be addressed in nore detail in the State's next

argument on proportionality.
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| SSUE I1I:
DEATH IS A PROPORTI ONATE SENTENCE IN THI S CAUSE.
I n conducting a proportionality review "this Court nmnust
consider the particular circunmstances of the case on review in

comparison to other decisions [it has] made, and then decide if

death is an appropriate penalty in conparison to those other
deci sions. " Hunter v. State, 660 So. 2d 244, 254 (Fla. 1995),
cert. denied, 116 S.Ct. 946 (1996). Such a review in this cause
denonstrates death is the appropriate sentence.

The State does not agree with WIIliams' assertion on p.30 of
his initial brief that “[t]lhis case was prosecuted as a shooting
death during an attenpted robbery after the victim resisted the
robbery attenpt.” The trial court's findings regarding the
"pecuniary gain" aggravating circunstance was as foll ows:

2. ...0n the night of the nurder, the victim
Bobby Burke, had left his residence and walked
outside after dark with a pan of scraps in his hand
in order to feed some stray cats in the
nei ghbor hood. A few mnutes thereafter his wfe
heard what | ater proved to be gunshots, and M.
Burke lay dying in the street in front of his
resi dence. The Def endant, subsequent to his
arrest, made statements indicating that his
intention was to rob the victim the victim “bucked
him  and that he therefore had to kill him
Al t hough the evidence indicates that M.-Burke left
his residence without his wallet, and wthout any
money on his person, the fact that this nurder was
commtted for the purpose of attaining financial
gain is quite obvious fromthe totality of the
circunstances in addition to the Defendant's
personal statenents. This aggravating circunstance
has been proved beyond a reasonable doubt. (v 975)
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The evidence adduced at trial regarding the nurder is as
fol | ows. Nate Moorer testified before the Gand Jury that WIIians
told himthe norning after the nurder: ‘I  bucked that «cracker. I
bucked that cracker last night." (IX 565, 597) Moorer further
testified "buck® meant two things, either you shoot sonebody, or
somebody resists a robbery or shooting (IX 567). The only other
time the expression "buck" came up was during Roman Chadw ck
Johnson's testinony:

A He told me that he went out to rob sonebody and
he was wal king and he went by a house and seen a
dog and he seen M. Burke cone out of his house.
He tried to rob him M. Burke bucked.

Q ...\Wat does the term buck nean?

A To resist when you don't want to do sonething.
(X 679)

Darren Smth, who witnessed WIllians shoot M. Bur ke,
testified WIlliam wal ked past M. Burke's house, walked into the
trail and then stepped back out (IX 420). After WIllians stepped
back out from the trail, Smth saw Wllianms pull out a gun, fire,
and M. Burke fell (IX 421-22). Smth said nothing about M. Burke
resisting.

Dr. MConnell testified M. Burke had seven (7) bullet wounds
to the chest, all potentially lethal, one (1) superficial wound to
the hand, and one (1) to his back, which was consistent with him
lying face down or on all fours when shot (MII 371-77). Al t hough

it was not elicited at trial, a safe inference can be nade from the
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Superficial hand wound that M. Burke was attenpting to protect
hi msel f from being shot. Whet her M. Burke resisted or not,
WIlliams was armed with a .22 caliber sem-automatic pistol, and

M. Burke was unarned. The State did not prosecute this case "as

a shooting death during an attenpted robbery after the victim
resisted the robbery attenpt,”" as conveyed by Wllians in his
brief.

WIlians' argunment regarding proportionality assunes the
"under sentence of inprisonment" aggravator is invalid. The State
respectfully submts the trial court found two (2) aggravating
circunstances: (5) (a) "under sentence of inprisonnment,” and (5) (f)
"pecuniary gain" (v 974-75). \Wen one considers that M. Burke was
murdered during the course of an attenpted armed robbery, (5) (d)
was also applicable to this murder, except for this Court's
precedent that pecuniary gain and attenpted robbery nerge.

As statutory mtigation, the trial court gave substanti al
weight to Wllianms age at the time of the nurder, eighteen (v 976).
The trial court considered and wei ghed each nonstatutory mtigator
requested by WIIians:

1. The trial court found that WIlianms did not

cooperate with law enforcenent after his arrest,
rather he attenpted to blanme soneone else, and
continued to do so until his sentencing (V 976).

2. Wlliams failure to permanently flee the
Crestview area was not mtigation because WIIians

had no transportation or nmoney of his own
Further, he did flee the area immediately after the
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murder to Century, and remained in hiding until
arrested (v 976).

3. WIlliam one-year-old daughter was not a
mtigating factor because there "was no evidence
offered to indicate that [WIIlians] has ever had
any type of meaningful relationship wth this
child."” In addition, “[tlhe evidence established
the child was produced from a casual relationship
wth the nmother at a tine when [WIlians] had other

sexual rel ati onshi ps bot h het er osexual and
honosexual . " (V 976)
4. Little weight was given to WIlliams' |ack of

disciplinary problems awaiting trial because he was
housed in maxi mum security (V 976-976A).

5. Slight weight was given to WIIlians obtaining
his GE. D. (V 976A).

6. Dr. Larson's testinony regarding WIIians'
potential productive life in prison was only given
sone weight because Dr. Larson did not consider
Wlliams' conduct at and escape from LTI. (V 976A)

7. "The Court attaches very little weight to the

Defendant's claim of 'jailhouse religion."" (V
976A)

8. Wlliams' intent to further his education and
become involved in a prison mnistry if given a
life sentence was given little weight.

9. WIIlians' bl i ndness in one eye and
deteriorating vision in the other did “not
constitute a mtigating factor." (V 976A)

10. WIlliams was a good worker when he worked, but
this did not indicate that WIlians had a
"capacity" for hard work. This was given slight
wei ght . (Vv 977)

11. The State's "solid gold liars" constituted "no
nore than argunment by counsel as to credibility of
W t nesses and [ did] not constitute a wvalid
mtigating factor.” (Vv 977)
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. Therefore, the only real mtigation on WIlianms behalf was the

fact he was 18-years-old when he commtted the murder. Yet, he was
under an adult arrest warrant for escape from Loui siana Training
Institute [LTI], where he was sentenced after pleading to 15 to 20
armed robberies he conmitted at 15-years-old, when he nurdered M.
Bur ke. In addition, he was going to be released from LTl in
Decenmber of 1994, so he could face an attenpted murder charge and
other robbery charges in New Ol eans. In short, WIllians was
already a ruthless crimnal by the time he nmurdered M. Burke.?
Gven these facts, and the two aggravators found by the trial
court, death was proportionate in this cause.
Based upon his assunption that only the “pecuniary gain"
. aggravator applies to his senseless nurder of M. Burke, WIIlians
cites several cases where this Court found death was a
di sproportionate statute. These cases offer an appearance of an

"armed robbery" exception to inposition of the death penalty.*

20on June 18, 1994, WIllianms shot Jerry Cain several tines as
M. Cain ran, instead of obeying WIlliams' order to exit his car
and spread eagle on the car (X 748). As with M. Burke's nurder,
this happened after dark, in front of M. Cain's honme (X 748). The
same weapon used to shoot M. Cain also nurdered M. Burke (X 748,
759). The State did not charge Wllians for the Cain shooting
"because of the pending first degree nurder indictnment" (X 759).
The trial court ruled that the Cain shooting could conme in as
Wllianms' Rule evidence, finding the ballistics evidence to be one

of its primary considerations, but in an abundance of caution the
State elected not to use it (X 761-63, 766-67).

#In Spencer v. State, 21 Fla. L. Wekly S366, S367 (Fla.

Septenber 12, 1996, this Court stated it "has never approved a
. "donestic dispute' exception to inposition of the death penalty.”
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Yet, robbery with a firearm in and of itself, is a first degree
fel ony, punishable by up to life inprisonment. See, s.s. 812.13
775.082, 775.083, 775.084, Fla. Stat. (1992). Therefore, one who
murders during the comm ssion of a robbery, like WIllians, commts
two very serious crines.

Armed robbery is a serious crinme against the peace arid
tranquility of the comunity, particularly in circunstances such as
found in this cause where the victim was nmurdered in front of his
own home while taking out the garbage. Murders which occur during
armed robberies tend to be anpbngst the npbst col d-bl ooded of
killings, because they are commtted against soneone the defendant
does not even know, and who has given the defendant not even a
pretense of noral or legal justification to kill. As the United
States Supreme Court has opined: “"the possibility of bloodshed is
inherent in the conmm ssion of any violent felony and this
possibility is generally foreseeable and foreseen; it is one
principal reason that felons arm thenselves." Tison v. Arizona,
481 U.S. 137, 151, 107 s.Ct. 1676, 95 L.Ed.2d 127 (1987). Further:

A narrow focus on the question of whether or not a
given defendant "intended to kill," however, is a
hi ghly unsati sfactory means  of definitively

di stinguishing the nost culpable and dangerous of
nmur der er s. Many who intend to, and do, kill are
not crimnally liable at all -- those who act in
sel f-defense or with other justification or excuse.

QG her intentional homcides, though crimnal, are
often felt undeserving of the death penalty --
those that are the result of provocation. On the

other hand, sonme nonintentional nmurderers may be
anong the nobst dangerous and inhumane of all -- the
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person who tortures another not caring whether the
victimlives or dies, or the robber who shoots
someone in the course of the robbery, utterly
indifferent to the fact that the desire to rob nay
have the unintended consequence of killing the
victimas well as taking the victinls property.
This reckless indifference to the value of human
life my be every bit as shocking to the noral
sense as an 'intent to kill.” Indeed, it is for
this very reason that the common | aw and nodern
crimnal codes alike have classified behavior such
as occurred in this case along with intentional
nmur ders.

Tison, supra, 481 U.S. at 157. Wlliams' "reckless indifference to
the value of [M. Burke's] life" is rendered even nore norally
outrageous when one considers that he killed M. Burke so he could
join a local gang.?

It is the State's position that the two aggravating
ci rcunstances found by the trial court in this cause outweighed the
mtigation presented by WIIians. Further, even if the aggravator
WIllians challenges is invalid, wthout adnmitting as much, given
the totality of the circunstances, including a potential third
aggravator, death is proportionate in this cause. See, Porter v,
State, 564 So.2d 1060, 1064 (Fla. 1990). M. Burke was gunned down
in front of his home while taking out the garbage and feeding sone
stray cats prior to retiring for the night. WIIlians shot him at

least 8 times, once in the back, on his alleged pretext that M.

»ps previously delineated, a new aggravator was created,
effective Cctober 1, 1996, s. 921.141(5)(n): "The capital felony
was commtted by a crimnal street gang nenber LY
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. Burke resisted his robbery attenpt. However, the evidence was
clear M. Burke had no noney on him and he was unarnmed.

It can be reasonably inferred fromthe evidence that WIIians'
real notivation for the nurder was his desire to make a name for
himsel f so he could pass sonme initiation right for gang nenbership.
If such were the case, the aggravating circunstance cold,
calculated and preneditated would arguably apply, given the fact
that Wlliams told Clinton Dowling about the gang at |east two
mont hs before the nurder (X 656-57).?¢ Based on the totality of the
ci rcunst ances, the State respectfully submts, this cause is
anal ogous to Bonifay v. State, 680 so. 2d 413 (Fla. 1996).
Wlliams' mtigation was affored the appropriate wei ght by the

. trial court as well as the jury, and both determ ned that the

*6The State's argument for CCP to the trial court prior to the
Penalty Phase was that WIIlianms' told:

one. . . of the wtnesses [Clinton Dowing] that he
was gang-associated and in order to be a nenber of
the gang you have to shoot sonebody and steal
sonet hing of val ue. l ... would say there is
sufficient evidence there for the jury to consider
whether or not this defendant had about a nonth to
t hi nk about whether or not he was going to go out
and shoot sonebody, and the evidence is clear that
he did, in fact, shoot and kill the victimin this
case and therefore he had time to reflect about
shooting and stealing sonething of value, that
there's sufficient evidence before the jury for the
State to argue the CCP aggravator . . . . (X1
1065)

However, the trial court found "there is insufficient evidence to
support the CCP aggravator." (XIIl 1066) Again, the criminal gang
. menber aggravator was not available to the State at that tine.
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aggravation outweighed the mitigation surrounding M., Burke's
murder. Id. (decision as to whether a mtigating circunstance has
been established, and the weight to be given to it if it is
established, are matters within the trial court's discretion);
Fotopolous v. State, 608 So. 2d 784, 792 (Fla. 1992), cert. denied,
113 S.Ct, 2377 (1993), citing Sochor v. Florida, U. S. .11
S.Ct. 2114, 2122, 119 L.Ed.2d 326 (1992) (“...[W]e can presune that
the jury disregarded the factor[s] not supported by the

evi dence."). Death is a proportionate sentence.
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ISSUE 111
W LLIAMS DI D NOT OBJECT TO THE ALLEGED | MPROPER
PROSECUTORI AL COMMENTS DURI NG VO R DI RE, \WH CH
DEPRI VED THE TRI AL COURT OF THE OPPORTUNI TY TO
CORRECT ANY POTENTI AL ERROR, AND ANY ERROR IS
HARMLESS BEYOND A REASONABLE DOUBT.

WIllianms argues at p.36 of his initial brief that the
prosecutor nmade inproper coments during voir dire [and closing
argument], in which he told the prospective jurors of four out of
[nine] groups that were individually voir dired in chanbers they
were required to return a death recommendation if the aggravating
ci rcunst ances outweighed the mtigating ones (M 91, 158, 194-95;
VIl 227-231; XIlIl 1200-01).% However, he concedes "defense
counsel did not specifically object to these coments.” The State
respectfully submts WIllianms' third claimis procedurally barred.

"The proper procedure to take when objectionable coments are

made is to object and request an instruction from the court that

the jury disregard the remarks.” Duest v. State, 462 So.2d 446,

448 (Fla. 1985). "A failure to object to inproper prosecutorial
comment  will preclude review, unless the coments were so
prejudicial as to constitute fundanmental error.” PacificO v.

State, 661 So.2d 1178, 1182 (Fla. 1st DCA 1994); Accord, Pangbhurn
v. State, 661 So.2d 1182, 1187 (Fla. 1995); Suggs v. State, 644

So.2d 64, 68 (Fla. 1994); Watt v. State, 641 So. 2d 355, 359 (Fla.

'Williams says four out of seven groups. The State's reading
of the record is that nine groups were formed (VII 78-86).
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1994) . Fundanental error exists only if any "error commtted was
so prejudicial as to vitiate the entire trial." State v. Mirray,
443 So. 2d 955, 956 (Fla. 1984).

WIllianms correctly observes that it was inproper for the
prosecutor to coment as he did during voir dire based upon this
Court's holding in Henyard v. State, 689 $0.2d 239, 250 (Fla.
1996) : “In this case, we agree wWith Henyard that the prosecutor's

comments that jurors nust recommend death when aggravating

circunstances outweigh mtigating circunstances were msstatenents

of law However, this Court further held: "But, contrary to

Henyard's assertions, (footnote omtted) we do not find that he was
prejudiced by this error." |d. at 250. It is the State's position
that Wllians was not prejudiced by this error either.

Had W Illianms voiced contenporaneous objections to each
conpl ai ned of comment, the trial court would have been afforded the
opportunity to rectify the problem by ordering the prosecutor to
rephrase his coment. That a contenporaneous objection could have
cured what this Court has determined is a msstatenent of the |aw,
is reflected in the follow ng exchange occurring during the defense
voir dire directly after the prosecutor's first conment:

AVMMON ( Def ense) : Do you all understand that if Sam
Wlliams is convicted of first degree nurder that
the only sentencing alternatives are either death
or life in prison: Those are the two alternatives.

ALL JUROCRS: Yes.

MURRAY  (Prosecutor): Judge, can | be heard for
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just a mnute? | believe this was prior to the
enactment of the statute, and | think it's life
with a mninmm mandatory of twenty-five as opposed
to natural life. This is a 1994 case.

COURT: Oh, ‘942

MURRAY: Yes, Sir. I know M. Ammon s not
m sl eadi ng, but | don't want the jurors to be
m sl ed. | think this is life with a mninum

mandatory twenty-five. (VI 96-97)

The trial court recognized the State was correct, and instructed
the jury that life neant "life in prison without the possibility of
parole for twenty-five years," to which the defense agreed (VII
97) . If WIlianms had objected to the prosecutor's comen-ts, they
could have been dealt with in simlar fashion. Hs failure to do
so constitutes a procedural bar to his third claim and Henyard v.
State, supra, denonstrates that these comments are not per ge
fundanmental error.

The State will not include each conplained of remark, such was
sufficiently acconplished by WIliams in his initial brief at
pp.37-41. The State does take exception with WIIlians' assertion
at p. 39 that "the court inproperly confirmed the prosecutor's
m sstatenent of the law as a correct statenment." Seen in context,
the trial court was trying to determne if M. Rogers and M. Kozar
could set aside their personal views against the death penalty and
vote for death if the aggravating circunmstances outwei ghed the
mtigating circunmstances, which is the law, not that they nust vote

for death as presented by WIllianms in his brief:
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COURT:  MNow, assuming that you are in that penalty
phase, okay, and assuming that you hear evidence
that you feel that the aggravating factors in this
case outweigh the mtigating factors, can you vote
for the death penalty, yes ox no?

ROGERS: In theory | believe in the death penalty,
but when it gets right down to it, |I'm not sure
that | can say that in all honesty.

COURT: Vell, | don't want to enbarrass you or hurt
your feelings in any way, but let me tell you this.
The words |I'm not sure, | think so or maybe or

per haps, they --
ROGERS: --They don't count.

COURT: They don't count. We spend a lot of tine
in these proceedings getting through words such as
that, so --

ROGERS: -- GCkay, | would have to weigh the
mtigating, and the other the thing I would have to
weigh, and it would have to be very strong, because
| do fundanentally, you know, theoretically believe
in the death penalty.

COURT: Well, | think to be fair to both sides, and
that's what we're looking for in this case is
jurors that tell us, yes, if |I find a defendant

guilty in a case such as this, then | can go in
there, and | can listen to aggravating factors and
mtigating factors, and if | find that the
aggravating factors justify the death penalty, and
the mtigating factors don't mtigate it down bel ow

the death penalty, then I'lIl vote for the death
penal ty. On the other hand, you know, a juror
says, well, I’l11 listen to it, and if | think the
mtigating factors out wei gh the aggravating
factors, 1I’11 vote for the life sentence. W

understand that sone people have a very very tough
time voting for the death penalty in a case, just
as Mss Kozar there sitting there to your left has
I ndi cat ed. In all murder cases she'd have a hard
time voting for anything other than the death
penalty. Well, that's what we're really getting at
right here. | need you to try to answer for us as
she has. Do you feel like that in nost first
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. degree nurder cases that you'd vote for a life
sentence over a death penalty w thout regard to
aggravating and mtigating factors?

KOZAR: | guess | can't say no, because | would
have to hear -- 1 think the death penalty should
only be used in very, very extreme nurder case. |
don't think | should be used maybe as frequently as

it is. Yes, | could vote for the death penalty if
the evidence was strong enough, if the mtigating
factors didn't -- but it wuld have to be very very
strong.

COURT: Let me go through it one nore direction.

There's no instruction that this Court's going to
give you that says that it has to be very, very
strong. There's no such instruction. The
instructions that I'm going to give you as a juror
are that you nust follow the law, and in order to
be on this jury, you nmust agree to follow the |aw
The law is as we have explained it to you. There's
nothing in any of the instructions that's going to
say that your feelings nust be very, very strong.

‘ ' That's not part of the legal instructions you'll
receive.
KOZAR:  Well, okay, | should rephrase that and say
-- I"'msorry, | have difficulty with this.
COURT: If you feel like that you can't honestly

follow the lawas it's spelled out and vote fora
death penalty in a nurder case, there's nothing
wrongWwWi th you telling us that. That's where we
want to try to get with the questions.

KOZAR: | probably couldn't. | said probably
again. (Ckay, no, that's it.

COURT: You couldn't vote for the death penalty in
following t he instructions the Court will give you
as we have explained it to you. I's that your
answer to that question?

KOZAR: Yes. (M1 228-231)

. Clearly, the trial court was trying to determne if the
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prospective jurors could follow the law pursuant to ts
I nstructions. As this Court is aware, jurors whose views on the
death penalty would “prevent or substantially inpair the

performance of his duties as a juror in accordance with [their]
instructions and [their] oath,” are subject to be stricken for
cause. See, Darden v. Wainwight, 477 U S. 165 (1986); Wiinwight

v. Wtt, 469 U S. 142 (1985); Adams v. Texas, 448 U.S. 38 (1980).

The trial court's reference to the instructions as they were

explained to the prospective jurors, relates to the prelininary

instructions he provided at the outset of the general vdir dire,

which included the following <correct statenment of the |aw

concerning the weighing of aggravators and mtigators:

If, in the guilt phase of the trial the defendant
is found guilty of first degree nmurder, there are
only t wo possi bl e penal ties or puni shirent
al ternatives. The first alternative is death. The
second alternative is life without the possibility
of parole. The law requires that in cases of first
degree murder, the death penalty is resexved for
t hose very  special cases W th sufficient
aggxavating circunmstances to justify the inposition
of a penalty of death, and w thout sufficient
mtigating ci rcunst ances to out wei gh any
aggravati ng circumstances found to exist. It is
the burden of the state to present evidence in that
second phase of the trial of aggravati ng
circunstances, and each aggravating circunstance
presented by the state in the second phase of the
trial nmust be established beyond a reasonable
doubt . The defense may, if they choose, present
evidence of mtigating circunmstances. A mitigating
ci rcunstance need not be proved beyond a reasonable

doubt by the defendant. If you are reasonably
convinced that a mtigating circunstance exists,
then you can consider it as established. (VM1 13-
14)
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Further, the jury was correctly instructed upon the law during the
penalty phase charge (X1 1211-14).

As previously delineated, the circunstances of this cause are
anal ogous to those in Henyard v. State, supra, at 250:

But, contrary to Henyard's assertions, (footnote
omtted) we do not find that he was prejudiced by

this error. Initially, we note the coments
occur r‘ed on only three occasions during an
extensive jury selection process. Moreover, the

m sstatenent was not repeated by the trial court
when instructing the jury prior to the penalty
phase deliberations. |n fact, the jury was advised
that the statements of the prosecutor and defense
| awyer were not to be treated as the law or the
evi dence upon which a decision was to be based.
Further, Henyard does not contend that the naking
an advisory sentence recomendation in the penalty
phase of his trial. In this context, we find the
prosecutor’'s isolated misstatenent during jury
selection to be harmess error. State v. DiGuilio,
491 So.2d 1129 (Fla. 1986).
The comments in this cause were nade on only four occasions.
The only difference between Henyard and this cause is that a

comrent was also made during closing argunment. None of the
comments were objected to. The trial court in this cause did not
repeat the msstatement while instructing the jury prior to penalty
phase deliberations (X1 1211-1214). As in Henyard, the jury was
instructed that statenents of the prosecutor and defense |awer
were not to be treated as the law or the evidence upon which a
decision was to be based (VIII 253; XI 929; X 1036; X1l 1212-
13). Wllianms does not argue that the jury was inproperly

instructed before delivering its advisory recomendation during the
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. penalty phase of his trial. Rather, he argues at p.42 of his brief

that the taint of the prosecutor's unchallenged coments was not
removed by the standard instructions. Therefore, the prosecutor's

comments were harmess error. Henyard v. State, supra, at 250;

State v. DiGuilio, supra.
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CONCLUSI ON

l Based upon the foregoing facts, authorities and reasoning, the

State respectfully requests this Honorable Court to affirm Sanuel

Francis WIIliams' convictions and sentences.

Respectfully submtted,
ROBERT A. BUTTERWORTH

ATTORNEY GENERAL
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IN THE CARCUT COURT IN AND FOR OKALOOSA COUNTY, FLORI DA
CRIMNAL DI VISION
CASE NO. 95-109

STATE OF FLORIDA

¢ OFF| CI AL RECORS#4
Vs BK 2015 PG 1137
SAMJEL FRANCIS WLLI AVB

SENTENCI NG ORDER

The Defendant was tried before this Court on June 10,1996,
through June 14, 1996. The jury found the Defendant gquilty
of First Degree Murder. The same jury reconvened on June 27,
1996, and evidence in support of aggravating factors and
mtigating factors was heard. The jury returned a penalty
phase recommendation by a vote of 8 to 4 that the Defendant

be sentenced to death in the electric chair. On that sane
date, the Court requested nenoranda from both counsel for the
State and counsel for the Defendant. Def endant's nenorandum

was received on July 3, 1996, and on July 15, 1996, the Court
received a proposed Sentence and Findings of Fact from the

State which the Court has interpreted as a sentencing menorandum
On July 16, 1996, the Court held a further sentencing hearing
where each side was offered the opportunity to present any

addi tional evidence and/or argunent in support of their
respective positions. Upon conclusion of the final argument

of counsel for the State and Counsel for the Defense, the

Court set a final sentencing for this date, August 6, 1996.

This Court, having heard the evidence presented in both
the guilt phase and the penalty phase, having had the benefit
of legal menoranda and further evidence and argunent both in
favor and in opposition of the death penalty, finds as follows:

A AGGRAVATI NG FACTORS

1. The Defendant commtted the capital felony while
under a sentence of inprisonnent pursuant to
Florida Statute 921.141(5)(a). The evidence
presented during the penalty phase proceeding
proved beyond a reasonable doubt that the
Defendant, while a tjuvenile, was convicted in the
State of Louisiana for the offense of robbery, and
that while incarcerated in a juvenile facility
attained seventeen years of age,the age of ngjority
in Louisiana. After attaining adult status under
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Loui siana law, the Defendant escaped from said
facility. Thereafter, the State of Louisiana
issued an adult arrest warrant for

the Defendant for the offense of escape.

The evidence is uncontroverted that the

Def endant was eighteen years of age at the tine

of the nurder of Bobby Burke and that the Defendant
was still a fugitive from justice_from the State
of Louisiana with adult status. This aggravat-

(iingbtfactor has been proved beyond a reasonable
oubt . "

2. The Defendant conmtted the capital felony for
pecuniary gain pursuant to Florida Statute
921.141(5) (f). On the night of the nurder, the
victim Bobby Burke, had left his residence and
wal ked outside after dark with a pan of scraps
in his hand in order to feed some stray cats
in the neighborhood. A few mnutes thereafter
his wife heard what later proved to be gunshots,
and M. Burke l|ay d¥ing in the street in front _
of his residence. he  Def endant, subsequent to his
arrest, made statenents indicating that his
intention was to rob the victim the victim "pucked
him" and that he therefore had to kill him
Al though the evidence indicates that M. Burke left
his residence without his wallet, and w thout any
noney on his person, the fact that this nurder was
commtted for the purpose of attaining financial
gain is quite obvious from the totality of the
circunmstances in addition to the Defendant's
ersonal statements. This aggravating circunstance
as been proved beyond a reasonable doubt.

None of the other aggravating factors enunerated by

statute are applicable to this case and none other was considered
by this Court.

Not hi ng except as previously indicted in paragraphs
1 and 2 above was considered in aggravation.

B. MTIGATING FACTORS.
Statutory Mtigating Factors:
In its sentencing menorandum the Defendant
requested the Court to consider the follow ng
statutory mtigating circunstance:

1. That the Defendant was eighteen years of age
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. ' atthe time of the offense. This mtigating
factor was proved by the evidence and the
court has given this statutory mtigator
substantial weight in consideration of the
sentence to be 1nposed upon the Defendant.

Nonstatutory Mtigating Factors:

In its sentencing menmorandum the Defendant has
requested the Court to consider the follow ng
nonstatutory mnitigating factors: "

1. That the Defendant fully cooperated with |aw
enforcement after his arrest. The Court finds that
this recwested mtigating factor has not been
established by the evidence. To the contrary, the
evidence indicates that the Defendant, follow ng
his arrest, attenpted to blane another individual
for the nurder and has continued to do so until
this date.

2. That the Defendant did not permanently flee the
Crestview area after the crine, although he had
numerous opportunities to do so. The Court finds

that this fact, as worded in Defendant's

. menor andum  was established by the evidence.
However, the Court further finds that this fact
does not constitute a mtigating factor since
the Defendant had no transportation and no noney of
his owmn, and he did flee the Crestview area
imediately followng the nmurder and stayed with a
friend in Century, Florida, for several days. Upon
his return to Crestview, he remained in hiding
until involuntarily apprehended by |aw enforcement.

3. That the Defendant has a one year old daughter
with whom he intends to maintain a relationship
through his term of inprisonnment. The evidence
established that the Defendant does have a one
year old daughter, but there was no evidence
offered to indicate that the Defendant has ever had
any type of neaningful relationship with this
child. The evidence established that the child was
produced from a casual relationship wth the nother
at a time when the Defendant was involved in other
sexual relationships both heterosexual and
homosexual . This is not amtigating factor.

4. That the Defendant has had virtually no
disciplinary problems in the jail over the |ast
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twenty nonths while awaiting his trial. The Court
finds that this mtigating factor was established
by the evidence but is given little weight in that
the evidence further indicated that the Defendant
has been housed in the maxi mum security section
of the Okaloosa County Jail under extremely

i ntense supervision and observation.

That the Defendant obtained his GE D while

I ncar cer at ed. This mtigating factor was
established by the evidence and given slight weight
by the Court.

That the defense expert, Dr. James Larson,
testified that the Defendant could live a
productive life in prison and was capable of being
rehabilitated. The Court finds that Dr. Larson's
testinony was sufficient to establish this
mtigating factor. However, his testinony
further indicated that he was not aware of the
Defendant's conduct, including escape, while
incarcerated in the State of Louisiana.
Accordingly, this mtigating factor is given sone
wei ght by the Court.

That the Defendant has been participating in
Weekly Bible neetings and has routinely _
corresponded with Rev. ozzie Bl oxson regarding
Biblical questions. This fact was established
by the evidence. However, there was no

evidence tending to establish any particular
religious or Biblical interests prior to his
arrest for this nmurder. The Court attaches very
little weight to the Defendant's claim of
"jailhouse religion.”

The Defendant testified that he intends to further
his education and become involved in a prison_
mnistry should he receive a life sentence. This
fact was established by the Defendant's testinony,
but once again, it's given very slight weight by
the Court.

The Defendant is legally blind in one eye and is

beginning to lose his vision in the other eye.
This fact was established by the evidence.
fHowever, it does not constitute a mtigating
actor.

That the Defendant has a capacity for hard work

4
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and worked well
enpl oyment  at

t hat
to some extent.
Def endant ,

mtigating factor

11. The |evel of
Wi t nesses shows that

credibility of

when enpl oyed,
did indeed maintain enployment at
at various furniture stores.
evi dence indicating that
"capacity" for hard work.
has been accepted by the cCourt,
it has been given slight

credibility of

wi t nesses and does not
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when enployed as he maintained
various furniture stores_ whjl
residing in Crestview, Florida.
this mtigating factor s b
The evidence indicated that

The Court ?inds
has been established

t he
Is a good worker and
various tines
However, there was no

the Defendant had a _
To the extent that this

wei ght .

many of the State's key

_ hat they were sold gold liars.
This so-called mtigating factor
constitute no nmore than argunent

appears to
by counsel as to
constitute

a valid mtigating factor.

The Court

case, bei ngl_ ever mndful that
bal ance. he Court finds,

has very carefully considered and weighed the
aggravating and mtigating circumstances found to exist
human life is at
as did the jury,

in this
stake and in the
that the aggravating

circunstances applicable to this case outweigh the mtigating

ci rcunst ances.
Accordingly, it is

ORDERED AND ADJUDGED t hat
WIIians,
victim Bobb
custody of the
for execution of

Bur ke. The Def endant
Departnent of

DONE AND ORDERED in Shali mar,
August,1996.

t he Defendant,
is hereby sentenced to death for

Fl ori da,

Franci s
t he

Sanuel
the nurder of

is hereby commtted to the
| Corrections of
this sentence as provided by |aw

the State of Florida

this 6th day of

b

«~"G. ROBERT BRARKON
CRCUT JUDGE
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