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IN THE SUPREME COURT OF FLOR DA

STATE OF FLORI DA,

Petitioner,
VS. | CASE NO. 88,781
LARRY LEE CHRI STI AN,

Respondent .

RESPONDENT'S BRIEF ON THE MERI TS
| PRELI M NARY STATEMENT

This is the state's appeal of the decision of the First
District Court of Appeal in Christian v. State, So0.24d
__, 21 Fla.L. Weekly D1835 (Fla. 1st DCA August 15, 1996).

|1 STATEMENT OF THE CASE AND FACTS
Respondent accepts the state's statement of the case and
facts as reasonably supported by the record. However, respon-
dent adds sone facts pertaining to the guilt issue, which he is
raising as Issue II.
The First District Court said of the fight which precipi-

tated the shootings:

. .appellant's brother, Wsley, and the
victim Chad Ellis, engaged in an argunent
which quickly escalated 1nto physical
vi ol ence. The evidence indicated that the
victim Chad Ellis, threw the first punch,
and was getting the better of appellant's
brother up until the point at which
appel l ant i ntervened.




Slip op. p.2. After Larry shot Chad, Pedro Bishop hit Larry,
Larry hit Bishop on the head with the gun butt, they struggl ed,
and Larry shot Bishop, while Bishop was on his knees, with his
arms around Larry's legs. Bishop survived. Id. The court
also noted that Keith Hanpton tussled with Larry for possession
of the gun and Dennis August approached with an upraised chair.
Slip op., pp.2-3. The court did not nention it, but Hanpton
and August were friends of Ellis and Bishop.

Several of the state's wtnesses had nunerous prior felony
convictions, while the Christian brothers did not. Kei th Hanp-
ton had two convictions (T 62), Dennis August had "several" (T
174), and Pedro Bishop had 5 convictions plus pending charges
(T 118,130). Neither Larry (T 330) nor his brother Wsley had
any convictions (T 302). Mreover, Perry Police Oficer Mke
Anderson, presently a narcotics investigator, testified that
both Ellis and Bishop had reputations in the comunity for
violence (T 379-80).

At deposition, a female witness said Chad and a whole
"gang » of those guys that hang with him and Pedro were involved
in the incident. At trial, however, the wtness denied using
the word "gang" and said her deposition had been "altercated"
(T 160-61). The parties stipulated it was accurate and the
deposition was read to the jury (T 382-83).

According to Keith Hampton, friend of Ellis and Bishop,

VWesley and Chad started arguing, although he could not hear the




conversation, then they started fighting (T 52). Chad took the
first lick, that is, he hit Wsley first (T 53). Chad nust
have got in a good lick, because Wesley fell to the ground (T
54-55) ., Chad hit Wesley, then Wsley stunmbled back, and Chad
grabbed him and slamred him on the bricks (a brick half-wall),
then Wesley fell to the ground, and Chad got on top of him (T
68-69). Wesley was trying to hit Chad, and Chad was just
beating him  Then Larry wal ked around Pedro, pulled a gun out
of his pants and shot Chad three times in the back (T 54-55).

Then Larry and Pedro Bishop got into an altercation which
ended when Pedro was shot. Hanpton knew of no trouble between
the Christian brothers and Chad before that night (T 70-71)
Pedro, who was also shot that night, testified he had known
Larry for 4 or 5 years; they are not friends, but Pedro clained
he has had no difficulties or hard feelings toward him (T 102).
When Larry ran out of the club, and away from Hanpton and
August, he left the gun on the floor (T 58-59). Of the people
involved, only Larry was armed (T 59-60).

Larry's brother, Wesley, testified that Chad and Pedro
wal ked over to where Larry was dancing and threw kicks and
punches at him (which did not touch hin. Wesley told them to
stop it (T 288-90). Chad apparently did not appreciate this
advice and hit Wesley once hard (T 290). After Chad hit him
Vsl ey was dazed. Chad grabbed him hit him and threw him
against the brick wall (T 291). \Wsley said his head hit the

brick wall, which made him dizzy and gave him a big headache.




Then Chad got on him and they went to tussling on the ground.
That's when Pedro came over and kicked Wesley in the side of
the head (T 293,295). Then the rest of them started comng
over (T 293). Chad was hitting himin the chest, the ribs, the
stomach, everywhere, with his fist, "full throttie" (T 294).

Dennis August also came over and tried to hit Wsley, but
he could not get no licks in, because Chad was on top of Wes-
ley. Keith did not hit him but he was over there. Larry cane
over and told them to |eave Wesley alone and get away from him
They wouldn't, so that's when Chad was shot (T 296). \ésley
realized that Chad had been hit when he stopped noving. \ésley
pushed him off. That's when he saw Pedro and Keith (Barn Barn)
double teaming Larry. Both of them were hitting Larry and
grabbed hold of himtrying to put him down. So Wésley ran over
and hel ped Larry (T 297).

Wesl ey went to the hospital that night, where his arm was
x-rayed to see if any bones were broken (T 299). It was not
broken, but his arm was so swollen he could not nove it and he
had a big knot on the side of his head. \esley believes that,
if Larry had not come to his rescue, they probably would have
killed him because it was all of them against him (T 301).

Wesl ey has never Dbeen convicted of a crime involving dishones-
ty- Neither he nor Larry were drinking alcohol that night;
Wesl ey does not drink (T 302).

Larry Christian testified in his ow behalf. He did not

know Chad or Keith before that night, but he had heard things




about both of them and seen things they had done, such as Chad
jumping on a boy once, that made him afraid of both of them (T
328,336-37).

Earlier that day, Larry had taken the gun away from a
friend of his, because the friend had been drinking (T 330).
Then he forgot he had it, wuntil it hit his leg while he was
dancing. Larry does not have a gun, and he testified this was
the first time he had ever touched a gun (T 330, 347). Larry's
account of having taken the gun away from a friend who was
drunk was corroborated by another wtness (T 361). Larry has
never been convicted of a felony involving dishonesty (T 330-
31). Wiile he was dancing with Regina Powell, Larry glanced
over his shoul der and saw Pedro and Chad throwing little hits
at himlike they were trying to hit and kick him (T 331-32). A
little later, he saw Chad hit \Wesley, grab him and sling him up
agai nst sone bricks, then he slanmmed Wesley on the floor, and
kept hitting him (T 333).

Then Pedro ran up and started kicking Wesley. Then Keith
and Dennis were conming over there. By that time, Larry was
already scared. Chad was on his brother. Larry tried to get
him off, but that was not working (T 334). Chad hit Wsley on
the face while Wesley lay on his back on the floor. Dennis was
trying to get into it, and Barn Barn (Keith) was standing by
Pedro (T 336). Larry told Chad to get off his brother, then he
tried getting Chad off of him but that was not working, so

Larry got scared and pulled the gun and shot Chad. He thought




they were going to kill Wsley. He does not know conpletely
what happened because after the first shot, he blanked out (T
337).

On cross, Larry said Chad punched Wsley in the face
several tines (T 342). Larry has no reason to carry a gun
around, because he gets along with everybody. He does not have
hard feelings against anybody ( 348).

Dr. Umesh Mhatre, a psychiatrist, examned Larry and took
a history. Larry's parents separated when he was 2, and he was
raised nmostly by his nother and his brother, to whom he is nore
attached, like a father figure. He was a bel ow average student
in high school (T 462). He attenpted an overdose two years
ago, and now he is depressed (T 463). Dr. Scott, a psycholo-
gist in Tallahassee, did an 1Q test (T 464). Larry has a full
scale 1Q of 82 (T 466-67). He was probably in the |owest 5% of
his high school class. Above 85-90 is normal; below. 70 is
definite mental retardation; 70-85 is borderline (T 467). On
the MWI, Larry scores as a passive-dependent personality. He
has a high score on paranoia, neaning he is nobre suspicious
than an average person (T 470). The diagnosis means Larry
cannot depend upon himself for self-esteem and performance; he
is a follower not a |eader (r471).

Gven a hypothetical question with the facts of this case,
Mhatre stated his opinion that Larry probably felt extrenely
intimdated, did not know how to deal with the situation, and

felt a considerable amount of anxiety; and he did not have nuch
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time to react (T 474). The situation needed soneone who was
able to think quickly, who could intervene with diplomacy and
verbal skills to talk people out of things, and Larry does not
have those skills. You also have to be self-assured and self-
confident, and Larry is not. It would be like dealing with a
fire that breaks out, and you do not have the skills to know
what to do. People can react inmpulsively out of fear (T 475-
76) .

Personality and I1Q will influence your ability to make
that quick decision. Wen you panic, you do not use your
better judgnent (T 477). That's basically what happened to
Larry. Larry's perceptions nmatched the hypothetical, except
that Larry felt, for a brief time, that he did not renenber
anything that happened, and this gave Muatre an idea of the
high level of his anxiety or panic, that is, it is consistent
with a person who did not have the resources to deal with the
rapidly deteriorating situation (T 478-79). Larry's fear and
anxiety would have been even greater after the first shooting,
that is, at the tinme he encountered Pedro Bishop (T 479-80).

On cross, the prosecutor disputed the borderline intelli-
gence, because Scott had characterized it as "low average."
Asked if a diagnosis of dependent personality is discouraged in
adol escents, Muatre said that everybody agrees your personality
is not conpletely fornmed until you turn 18, but by the tinme a

person is 16 or 17, it very much has gone in the direction it

will take in the adult (T 485-86). Scott's exact words were




that he felt very confortable with that diagnosis. Mhatre took
this to nean that Larry's synptons were pronounced and junping
out at him (T 486).

The state called Dr. Royce Jackson, a psychiatrist, 20% of
whose work is forensic, in rebuttal (T 508-10). Jackson char-
acterized an 1Q of 82 as "lownormal," per the nmanual of the
Anerican Psychiatry Association and the Mental Retardation
Foundati on: 55-70 is mld mental retardation; 70-75 is border-
line; 80 and above is lownormal (T 510-11).

Jackson found no basis in Scott's report for a diagnosis
of passive-dependent personality. The diagnosis requires 5 of
9 features and in the reports, none of the 9 are nentioned
directly. Further, you cannot nake a diagnosis on a teenager
on the wmwmp, because their personality is still being formed (T
512).  According to Jackson, nost teenagers do not understand
the test and have sone elevation under the lie score. He would
say Larry probably did not understand a lot of the test, not
necessarily because of his 1Q but because of his age (T 513).
A passive-dependent personality disorder would not predispose a
person to be violent (T 514).

Jackson discussed the 9 characteristics on cross, e.g., 1)
unable to make everyday decisions wthout an excessive anount
of advice or reassurance from others; 2) allows others to nake
most of his very inportant decisions, where to live, what job
to take; 3) he agrees With people even when he or she believes

they are wong, because of fear of being rejected or not Iiked,;




4)difficulty initiating projects or doing things on his own,
etc. (T 515-16). Asked if it would be fair to say that an
adol escent's coping skills are not as good as those of an

adult, Jackson said, "Oh, absolutely"” (T 517).




1l sSUuMMARY OF ARGUVENT
Issue |: The state argues that section 775.021(4) permts
the 3-year firearm mninmm mandatory to be stacked when two
people are shot in a single crinnal episode. This argunent is

contrary to this court's decision in Palnmer, infra, which

rejected nultiple victins as the relevant criterion, and
wi thout support in caselaw, except for a discussion by the

Fourth District in Lifred v. State, infra. Lifred’s discussion

Is mstaken and even the Fourth relied on it only in part.

The state's claim that section 775.021(4) supports its
position was rejected by this court 13 years ago in Palner and
should be rejected again.

Issue Il: There is no question but that there is a sub-
stantial element of defense of another and self-defense in this
case. The question for the jury was not whether Larry was jus-
tified in using any force, because sone force was clearly jus-
tified. Rather, the only question for the jury was whether he
was justified in using deadly force. For purposes of this
argument, counsel concedes that the jury could reasonably find
that Larry's brother was only in danger of being beaten, not
killed, therefore it could find the use of deadly force exces-
sive. Were sone force is justified, but the defendant uses
excessive force to defend hinself or another, as a mtter of
law, the crime that results is nmanslaughter, not second-degree
murder. Thus, petitioner's conviction nust be reduced to man-

sl aughter.
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|V ARGUVENT
| SSUE |

VWHETHER SECTION 775.021(4) FLORI DA STA-
TUTES, AUTHORI ZES | MPCSI TION OF CONSECU-
TIVE 3-YEAR FlI REARM MANDATORY M NI MUM
SENTENCES, FOR CRIMES COWM TTED AGAI NST
TWO VICTIMS IN A SINGLE CRI M NAL EPI SODE,
GVEN TH'S COURT'S PROH BITION OF CONSE-
CUTI VE MANDATORY M NI MUM SENTENCES I N
PALMER V. STATE, 438 50.2D 1 (FLA. 1983)?
(restated)

The state claimsthat section 775.021(4), Florida Sta-
tutes, permts both the sentences inposed on multiple convict-
ions from a single crimnal episode involving two victims and
al so the enhancements to the sentences to be inposed consecu-
tively. The specific enhancement at issue here is the 3-year
m ni num mandatory for use of a firearm  The state’'s assertion
is contrary to a substantial amount of precedent from the dis-
trict courts of appeal and this court. The state finds sone
support for its views, however, in the Fourth District Court
opinion in Lifred v. State, 643 so0.2d 94 (Fla. 4th DCA 1994)

(en banc), and thus clains Lifred conflicts with the opinion of

the First District Court of Appeal below, Christian v. State,

So.2d _ . 21 Fla.rL. Weekly pi835 (Fla. 1st DCA August
15, 1996). Respondent contends, however, that his case is
factual 'y distinguishable from Lifred, and the decision of the
district court should be affirmed.

Respondent wi shes to frame the issue nmore sinply if possi-

bl e. In 1983, in Palnmer v. State, 438 So0.2d 1 (Fla. 1983),

this court held the 3-year mandatory mninum sentences for use
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of a firearm could not be inposed consecutively, where the
defendant committed robbed 13 people in a funeral hone.  Tpat
is, he commtted crines against multiple victins in a single
crimnal episode. The state's position, supported by Lifred,
is that Palner's prohibition against consecutive mandatory

m ni mum sentences does not apply to respondent, Larry Chris-
tian, because he shot the two victins here.

The state is nmaking essentially the sane claim now that
this court rejected 13 years ago in Palner. This court should
again reject the claim In Palner, the court noted that sec-
tion 775.087(2), provides that any person who has in his pos-
session a firearm during the commssion of certain enunerated
felonies, nurder and aggravated battery anong them shall be
sentenced to a mninum term of inprisonnent of three cal endar
years.  Section 775.021(4), Florida Statutes (1981),

requires separate sentences for separate

of fenses arising from a single crimnal

transaction or episode and allows the

trial court to order the sentences served

concurrently or consecutively. (footnote

omtted)

Pal mer, 438 So0.2d at 3. The court continued:

The state contends that these two sec-
tions, when read in pari materia, allow
the "stacking" of consecutive mandatory
three-year mninum sentences. W dis-

agr ee.
Id.

In reaching this conclusion, the court relied in part upon
a "fundamental rule of statutory construction, i.e., that

crimnal statutes shall be strictly construed in favor of the

-12-




person against whom the penalty is to be inposed.” 1Id. The
court concl uded:

Nowhere in the |anguage of section 775.087
do we find express authority by which a
trial court may deny, under subsection
775.087(2), a defendant eligibility for
parole for a period greater than three

cal endar vyears.

Contrary to the state's argument, the l|anguage of section
775.021(4) concerning consecutive sentences has not changed
since Palmer was decided. This court has recognized this:

We cannot accept the State's contention
that consecutive [habitual offender] mni-
mum nmandatories are required because of
the provisions of section 775.021, Florida
Statutes (Supp. 1988). In the first
place, our opinion in Palnmer rejected the
contention that section 775.021(4), Flori-
da Statutes (1981), which was worded sub-
stantially the same as section 775.021-
(4)(a), Florida Statutes (Supp. 1988),
permtted the stacking of consecutive nn-
I mum nandatory sentences. The subsequent
addition of subsection (b) to section
775.021(4) was designed to overrule this
Court's decision in Carawan, [infra],
pertaining to consecutive sentences for
separate offenses conmitted at the sane
tine, and had nothing to do with mninmm
mandat ory sentences. (enphasi s added)

Daniels v. State, 595 So.2d 952, 954 (Fla. 1992). Respondent

submts that the l|anguage of section 775.021 renains the sane

t oday.

The lack of any legislative change to Palmer is a fair
indication that this court correctly interpreted |egislative
intent in Palmer. Although it is a political process in which

principles of statutory construction may play little role, the
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legislature is certainly able to correct what it perceives to
be this court's incorrect interpretation of its statutes. See

State v. Smith, 547 So0.2d 613 (Fla. 1989) (acknow edging that

the amendnment to § 775.021 overruled the court's decision in

Carawan v. State, 515 g0.2d 161 (Fla. 1987).

At the risk of being repetitive, Palner involved the sane

| anguage of the sane statutes which the state seeks today to

reinterpret. Al t hough Pal mer was decided by a slim mgjority of
this court,' the legislature has not seen fit, in the interven-
vening 13 years, to revisit or alter it. The state's claim

necessarily depends on this court finding Palmer to be in
error, or at least inconplete. Respondent contends that it is
neither. If it is "inconplete" for failing to address every
possible factual scenario, when there is a question of whether
multiple crimes constitute a single crimnal episode, its
proper application remains on a case-by-case basis, and not as
a per se rule which the state seeks now.

The state argues that this court's recent decisions in a
trio of cases supports its position here. Those cases are

Allen v. State, 8o0.2d , 22 Fla.L. Wekly S33 (Fla.

Dec. 19, 1996); Gaber v. State, 8o.2d 21 Fla.L.

Weekly S537 (Fla. Dec. 12, 1996); MP. v. State, 682 So0.2d 79

(Fla. 1996); and (State's Brief (SB), p. 15 et seq.). These

cases are, however, facially inapposite. All three cases deal

'Palner was a 4-3 decision of this court. Only two menbers of
that court remain on the court at present; both voted with the
maj ority.

-14-




with a double jeopardy issue, i.e., wth the question of whe-
ther, for crimes commtted during a single crimnal episode, a
defendant can be convicted separately of nultiple offenses
which include a firearm element. For exanple, in Alen, the
specific question was whether the defendant could be convicted
of armed burglary, armed robbery and arned kidnapping for

crimes committed in a single episode. Not surprisingly, the

answer was ‘yes." But pertinent to the issue here, these cases
all involved the question of whether separate convictions were
permtted. In no way, shape or form did they address the

question of whether mandatory mnimm sentences could be
stacked.

This court has addressed the issue of stacking sentencing
enhancenents in the context of habitual offender sentences, in
Hale v. State, 630 So.2d 521 (Fla. 1993), cert. denied, 513
US . 115 s.ct. 278, 130 L.Ed.2d 195 (1994). In Hale,

this court held that habitual offender sentences could not be
i nposed consecutively, but only concurrently, for crines
conmmitted in a single crimnal episode. For its rationale, the

court relied on its previous opinion in Daniels, supra, which

prohibited stacking the nmandatory mnimm portions of habitual
of fender sentences. The court said that _Daniels "distinguished
statutory sentences [i.e., in the statute defining the substan-
tive crime] in which the legislature had included a mninmm
mandatory sentence, such as the sentences for capital crinmes,

from sentences in which there is no mninmm nandatory penalty

15w



al though one nmay be provided as an enhancement through the
habi tual violent offender statute." Hale, 630 So.2d at 524.
The court then quoted from Daniels:
[blecause the statute prescribing the
penalty for Daniels' offenses does not
contain a provision for a mininum nanda-
tory sentence, we hold that his mninmm

mandatory sentences inposed for the crimes
he conmtted arising out of the same crim

i nal episode may only be inposed concur-

rently and not consecutively.
Hale, 630 $o.2d at 524, quoting Daniels, 595 So.2d at 954. The
court held that the same principle applied to Hale because none
of the statutes under which he was sentenced contained a provi-
sion for a mininum mandatory sentence. The sanme is true here,

and this court's decision in Hale is a far better indication of

how this court should resolve the issue here than is the
state's argument previously rejected 13 years ago in Palner.

The court hel d:

Thus, the legislative intent is satisfied
when the maxi num sentence for each offense
is increased. W find nothing in the |an-
guage of the habitual offender statute
whi ch suggests that the legislature also
intended that, once the sentences from
multiple crimes commtted during a single
crimnal episode have been enhanced
through the habitual offender statutes,
the total penalty should then be further
increased by ordering that the sentences
run consecutively.

Hal e, 630 So.2d at 524.

Moreover, the court specifically rejected the very sane
argunent on section 775.021(4) which the state is making here:

The State argues that section 775.021(4),
Florida Statutes (1991), which authorizes

-16-




the trial court to inpose concurrent or
consecutive sentences, applies to habitual
of fender sentences because section 775.-
021(2) states that “[t]lhe provisions of
this chapter are applicable to offenses
defined by other statutes, unless the code
otherwise provides." In Daniels, we ex-
pressly rejected this argument and stated:

"The subsequent addition of subsec-
tion (b) to section 775.021(4) was de-
signed to overrule this court's decision
in Carawan [supra], pertaining to consecu-
tive sentences for separate offenses com
mtted at the sane time, and had not hing
to do with mninmum mandatory sentences."
(footnote onitted; enphasis added in Hale

Carawan involved prinmarily the question of separate con-
victions. The language of section 775.021(4) regarding con-
secutive sentences has remained unchanged since Palnmer was
decided, and the reference in Hale to Carawan pertaining to
consecutive sentences can be viewed as flowing naturally from
the legislature permtting nultiple convictions which Carawan
woul d have prohibited.

Even though Pal ner prohibited stacking the firearm nanda-
tory minimuns for 13 robberies, in Lifred, the Fourth District
en banc offered its opinion that firing a gun at two victins
bifurcated the event, such that the firearm mandatory mininum
could be stacked. no precedent supports this view, and
significant caselaw holds to the contrary.

The Fourth said this court's opinion in Thomas supports

its view State v. Thomms, 487 So.2d 1043 (Fla. 1986). Wth

all due respect to the court, Thomas is not a nodel of clarity,
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and its applicability should probably be limted to its unique
facts. Thomas shot a woman four tinmes inside her trailer.
Wiile he reloaded, she managed to get outside. Thomas followed
and shot her again. The woman's son canme to her aid; Thonas
shot at, but missed the son, and then shot the woman two nore
times. On review of denial of his 3.800 notion to correct an
illegal sentence, this court held that two firearm mnimm
mandatory sentences could be stacked. The court distinguished
Palner on the ground that the case was factually nore simlar
to Enmund, which held that the former 25-year mninum mandatory
sentences for capital felonies could be stacked. State V.
Enmund, 476 So.2d 165 (Fla. 1985).

Wth all due respect, the problem with this analysis is

that both Palner and Enmund turned far nore on statutory con-

struction than on the facts of the cases. That is, it would
not have nattered under Enmund if two nurders were conmitted
simul taneously, because this court interpreted the capital
sentencing statute to permt the mninmm nandatory to be
stacked per victim without regard to the facts. For Thomas
then to say that the facts of a noncapital case are |ike
Enmund, thus justifying stacking the firearm mni mum nandatory,
which was not at issue in Ennund makes Thomas less than a nodel
of clarity.

In retrospect, undersigned counsel believes the key to
Thomas nmay be in the fact that the aggravated assault inter-

rupted a continuous attenpt to murder the female victim  That
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the woman was shot four tines inside the trailer, once outside,
her son was shot at, and then she was shot again twce, may
have made it difficult for the court to rely on a "separate and
distinct time and place" theory for its decision, so it relied
instead on Ennmund, but respondent contends that Thomas should
be limted to its unusual facts. |If respondent's interpreta-
tion is accurate, it also explains what Lifred noted =~ that
Thomas did not reiterate the "separate time and place" |anguage

of Palnmer. Lifred, 643 So.2d at 97. It hardly could, given

its unusual facts.

Moreover, contrary to the Fourth's opinion, Thonmas does
not suggest that a few monents or seconds in between crines
committed in a single location would be enough to permt
consecutive mninum mandatori es.

Lifred also found support for its position in Downs V.
State, 616 So.2d 444 (Fla. 1993). Respondent disagrees that
Downs applies here. First, the issue in Downs was whether it
was permssible to stack different kinds of mnimm mandatory
sentences = one for a capital crime, the other for using a
firearm in commtting aggravated assault against a witness to
the nurder. This court's decision permtted stacking (although
not of a firearm nmandatory on the capital crine), on the theory
that the mininum nmandatories addressed different evils. 1d.
at 445,

According to Lifred, the result there was different from

that in Palmer and McGouirk v. State, 493 So.2d 1016 (Fla.
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1986), because those cases involved simultaneous crines. 643
So.2d at 98. In McGouirk, a bomb placed under a house by the
defendant sinmultaneously injured two people when it exploded.
Respondent concedes that MGouirk involves the rare instance of
crimes involving nultiple victinms that were actually sinul-
taneous. The robberies in Palnmer, however, were not quite as
simltaneous as Downs and Lifred inply.

The district court opinion said that, after robbing sone
number of people in one room “[a]lfter noticing two |ateconers
in the outer room of the funeral home [Palner] separately
ordered them into the main chapel and told them to hand over

their bills." Palner v. State, 416 So.2d 878,880 (Fla. 4th DCA

1982) . After robbing the nourners, Palmer ordered the assis-
tant director of the funeral hone into the office to open the

cash box. 1d.; Palnmer, 438 So.2d at 2. This court's opinion

also noted that Palmer spent 15 to 20 minutes in the funeral
hone. 1d. Respondent asserts that the robberies in Palner

were commtted in quick succession in a single episode, but

they could not be described as "simultaneous" in the same way
the single explosion in MGouirk was.

Downs does not address, even inplicitly, the issue of

stacking mnimm mandatory sentences of the same type where the
crimes are conmtted in the same place, very close together in
time, but not actually simultaneously. Downs should be limted
to its actual holding that it is permssible to stack different

kinds of minimm nandatory sentences. That holding is not
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applicable here.

Unlike the instant case, the facts of Lifred denonstrate
both tenporal and geographical breaks between the offenses, as
after the first victim (Mrris) was shot, the second victim
(Henry) fled the scene. Henry then returned to the general
vicinity some time later in an attenpt to rescue Morris. Henry
was then shot, and after an apparently short time, Mrris was
shot again. Id. at 95& 99(‘'two distinct victins |located in
different places (albeit in the sane general vicinity) with at
| east some tenporal break"). That is, after its discussion of

Thomas and Downs, the Fourth District actually relied on the

more traditional principle of tenporal and geographic breaks as
the basis for permtting the firearm mninum mandatory sen-
tences to be stacked.

In the instant case, the two shootings arose out of a
single, continuous, very brief episode, and there was no tem
poral break or change of location as in Lifred. The First
District distinguished Lifred on just these grounds:

[tlhe evidence in this case shows the

firearm was used in the conmission of two

separate offenses against two separate

Vi ctins. However, there was no tenporal

break between the offenses, and the

offenses were not committed in different

| ocations. (enphasis added)

Slip op. at 7. Nor does the state ever deny that the crines
here were committed in single continuous episode. The state
just does not want that to be the dispositive consideration.

Not only did Lifred rely on breaks in time and place,

-2]1-




which the First District found did not exist in the instant

case, but Lifred also expressly stated that it was not reach-
ing sone factual scenarios:

Even without a significant tenporal break
or significant change in location, the
nature of the crines and manner of comm s-
sion justifies stacking. W need not

deci de whether, even if the discharges of
the firearm were seconds apart as in Gard-
ner, or in virtually the same location as
in Young, the discharges of the firearm at
two victime would alone justify exercise
of the trial court's discretion.

Id. at 99, citing Gardner v, State, 515 So.2d 408 (Fla. 1st DCA

1987), and Young v. State, 631 So.2d 372 (Fla. 2d DCA 1994).

In cases involving the question of stacking - both as to
the firearm mandatory mininum and habitual offender sentences,
this court and the district courts have prohibited stacking the
enhancenments in cases involving two victins, provided the
crimes were commtted in a single crimnal episode, with no

significant break in time or place. In Edler v. State, 616

So.2d 546 (rFla. 1st DCA), quashed in part, 630 So.2d 528 (Fla.

1993), the defendant was convicted of three aggravated bat-

teries against three victins; this court quashed the district

court opinion permtting the habitual offender sentences to be

stacked.

In Young, supra, the Second District disapproved stacking

mandat ory mnimum sentences where the defendant robbed a gas
station and shot the manager and his 4-year-old son and was
charged with two counts of attenpted nurder as a result. All

the crimes were commtted in a single crimnal episode, in a
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very short time and without changing location. In Gardner, the
First District disapproved stacking mandatory mninum sentences
where the defendant shot three |aw enforcenent officers in
rapi d succession without changing location. In Young, there
was sone novement around the counter of the store. In Grdner,
two victims were shot outside and one was standing in or near
the doorway of a nobile honme. The evidence here denonstrated
even |ess novenment than in Young and Gardner. The length of
time involved was probably simlar in all three cases - nonents
or seconds.

Section 775.021(4) does not address the question of
whet her consecutive mninmm mandatories could be inposed for
the single aggravating circunmstance of carrying a single gun.
That the crimes occurred in a single episode is relevant to
demonstrate that Christian's use of a single gun during a
single episode constitutes only a single aggravating factor,
and thus, justifies only a single firearm mandatory m ni mum
sentence.

Pal mer holds that whether there are nultiple victins is
not dispositive on the question of whether the firearm mninum
mandatory can be stacked. The state's position here is that
firing two shots permts the mandatory mninmm sentences to be
stacked - a result which Palmer prohibits. Lifred's analysis
on this point does not wthstand scrutiny.

Cases involving this issue are notably fact-specific, and

the difference of a few facts - a tenporal break or change of
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location, for exanple - is enough to change the outcone. Fur-
ther, the First District expressly distinguished this case from
Lifred on the facts. Thus, the same law applied to different
facts gave a different result.

The facts of the instant case and Lifred are distinguish-
abl e. The state, however, seens to be seeking some sort of per
se rule on the permssibility of stacking mandatory m ninuns,
which would require overturning a significant amount of prece-
dent which was decided this issue on a case-by-case basis
depend in the 13 years since Palner was decided.

The legislature has not addressed the issue of stacking
the firearm mnimum mandatory in the 13 years since Palner was
decided. This court's policy is that, absent express statu-
tory language, as in the former capital statutes, permtting
the mninum mandatory to be stacked, it may not be stacked for
crimes conmitted in a single crimnal episode. This policy is
probably due to the rationale that crimes commtted in rapid
succession even against multiple victins do not nerit nore than
a single enhancement for using a single firearm in asingle
epi sode.

On the other hand, the court recognizes that this is
reasonable only to acertain degree, and that at some point,
nultiple crimes will nerit multiple firearm enhancenents. This
court has drawn that line at crimes commtted in a separate
time and place.

This is part of the answer to Lifred’s comment:
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An analysis barring inposition of stacked

mandatory mninuns, nerely because the
crimes against nultiple victins are not

separated by time and place, can lead to

distinctions not fostering any stated

| egislative policies regarding eligibility

for parole. For exanple, we cannot see

how a crimnal who shoots three victinms in

the course of an arned robbery while the

victimse remain in the same |ocation should

be punished |ess severely than a crimnal

who shoots one victim three times at three

separate |ocations.

643 So.2d at 98. First, this conment is indistinguishable from
Justice Alderman's dissent in Palner, which Lifred quoted, 643
So.2d at 97, that crime should not be "cheaper by the dozen."
In the unlikely event the court needs remnding, Justice

Al derman's opinion was the dissent.

Second, this very sane reasoning applies to any crimes
involving nultiple victins, including, for exanple, Palner; it
must therefor be rejected. Third, yes, perhaps, if the court
| ooks at the nultiplicity of victims, it appears that multiple
victims should permt the stacking of the mninum nmandatories;
Pal ner holds to the contrary, of course. The error is in
focusing on the multiplicity of victins (which permts the sen-
tences themselves to be stacked) rather than on the singularity
of the firearm The enhancenent is based on the firearm
Since there was only one firearm wused in a single continuous
epi sode, the statute requires a single 3-year mninum nandatory
sentence.

Lifred rejected separate tines and places as the appli-

cable criterion ("with discharges of the firearm to injure
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nultiple victins, separation of time or place should not be

di spositive," 643 S0.2d at 98), which it has no authority to
do. In some cases, it is very clear whether the crinmes were
commtted at distinct times and places; sonmetines, this dis-
tinction is less clear, but the courts are frequently called
upon to decide close cases. Lifred' s approach mght change the
anal ysis sonewhat, but it would hardly do away with close
cases.

As a matter of policy, the state's proposal to make a
distinction not between crines involving nultiple victins in
general, but only between crines involving nultiple shootings?/
multiple shooting victims? is no nore reasonable or workable,
(respondent contends it is |ess reasonable), than this court's
reliance on tine and place. Changing to such a "standard"
woul d merely change the type of hair-splitting in which a court
woul d still engage in deciding a close case.

That is the policy argunent. Even if the state had a
reasonable policy argunent, which it does not, it has a very
weak |egal argument. The state places its reliance on section
775.021(4), the pertinent |anguage of which has not changed
since Palmer. The state argued that there is ‘no logic" (SB-
19) in Pal mer. [f, however, Palner were contrary to |egisla-
tive intent, the legislature has had anple opportunity to
di sapprove it; it has not done so. The legislature's failure
to act indicates that Palmer is a correct interpretation of

legislative intent, and the state's argument here is not. It
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should be rejected.

Respondent urges the court to find that this case is con-
trolled by Palmer. The legislature has seen no need to over-
turn Palnmer, and the separate time and place distinction has
been reasonably workable since Palner was decided. The state's
proposal is contrary to Palmer, and as a matter of policy, no

i mprovenment, and arguably, a turn for the worse.
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| SSUE 11

THE EVIDENCE WAS LEGALLY | NSUFFICIENT TO

SUSTAIN RESPONDENT' S CONVI CTION OF SECOND-

DEGREE MURDER, BECAUSE | MPERFECT SELF-

DEFENSE OR DEFENSE OF ANOTHER SUSTAI NS

CONVI CTI ON OF MANSLAUGHTER, BUT NOT OF

MURDER.

The First District Court ruled against respondent on this
issue in its opinion below. Respondent and the state filed
separate jurisdictional briefs. This court accepted review of
the state's sentencing issue, but denied review of this trial
I ssue. Nevert hel ess, whatever the basis for this court's
jurisdiction may be, once acquired, its jurisdiction extends to

all issues. Feller v. State, 637 So0.2d 911, 914 (Fla. 1994).

In a way, the question this case presents is, how nuch of
a beating did respondent, Larry Christian's, brother Wesley
have to take before Larry was justified in using a weapon to
defend him after his other attenpts to intercede had failed?

Respondent was convicted of second-degree murder in the
fatal shooting of Chad Ellis, and aggravated battery in the
woundi ng of Pedro Bishop. There is no question but that there
Is a substantial elenent of self-defense and defense of another
in this case. The question is not whether Larry was justified
in using any force; clearly he was justified in using sone
force. The real question is, rather, whether the danger
reasonably perceived by Larry justified the use of deadly
force.

The only real disputed issue here was whether Larry used

excessive force in defending hinself and his brother. Assumng

-28-




arguendo that he did use excessive force, excessive force in
sel f-defense or defense of another sustains conviction only of
mansl aughter, not second-degree nmurder. Accordingly, respon-
dent's conviction nust be reduced to nanslaughter.

Wiile there were disputed facts at trial, the facts cru-
cial to this issue were essentially undisputed. It is undis-
puted that Chad Ellis and Larry's brother, Wesley, were fight-
ing. Keith Hanpton, friend of the decedent, Chad Ellis, testi-
fied that Chad threw the first punch at Larry's brother, Wsley
(T 53). Keith's testinony corroborated Wesley's account, that
Chad hit him hard in the head, then threw himinto a brick
wal |, causing Wesley to fall to the ground, whereupon Chad
jumped on him and began hitting him There was sone dispute as
to whether Chad was doing nost of the hitting, and how nuch
Wesley was hitting back, but this is not crucial to Larry's
claim that he was defending his brother.

Larry's testimony that he told Chad to |eave his brother
alone and tried to drag Chad off his brother, but failed, and
only then did he shoot Chad, was unrefuted (T 334-37). On the
i ssue of defense of another, there is no question but that
Larry acted in defense of his brother. The only question for
the jury was whether Larry used excessive force in defending
his brother. As the case |aw denmobnstrates, where a person uses
excessive force in self-defense or defense of another, the evi-
dence is legally insufficient to sustain conviction of second-

degree murder, but will sustain conviction of manslaughter.
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There have been several cases in Florida in which a court
reduced a conviction from second-degree nurder to manslaughter,
or otherw se discussed the differences between the two offen-
ses. Naturally, none of them have facts exactly like the
instant case. Nevertheless, taken as a group, these cases
stand for the proposition that inperfect self-defense or
defense of another justifies conviction only of manslaughter,
not nurder.

In Roberts v. State, 425 go0.2d 70 (Fla. 2d DCA 1982),

review denied 434 So.2d 888 (Fla. 1983), the court said:

The crine of manslaughter enconpasses those
situations in which the defendant uses excessive
force to defend hinself.

425 So0.2d 71, citing Pearce v. State, 154 Fla. 656, 18 So.2d

754 (1944); Pierce v. State, 376 So.2d 417 (Fla. 3d DCA 1979),

cert. denied 386 So.2d 640 (Fla. 1980); and Martinez v. State,

360 So.2d 108 (Fla. 3d DCA 1978), cert. denied 367 So.2d 1125

(Fla. 1979). See also Borders v. State, 433 So.2d 1325 (Fla.
3d DCA 1983) (wife stabs and kills drunken husband who was

trying to get in the house). In Rodriguez v. State, 443 So.2d

286, 289 (Fla. 3d DCA 1983), the court said that, among the
intentional killings recognized at common |aw as voluntary nan-
slaughter were those conmmtted in the heat of passion, nutual

combat, the use of excessive force to defend oneself, the use

of excessive force in resisting an unlawful arrest, or killing
with neither preneditation nor depravity.

In Roberts, the district court found sufficient evidence
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to uphold the conviction of second-degree nurder, arising out
of a dispute between two men over a woman, after Roberts said
he would kill the other man. The instant case contains no
simlar fact.

In Martinez, the defendant went to his daughter's house
upon her request that he protect her from her husband. Wen
Martinez arrived at the house, the husband assaulted him  The
def endant shot the unarnmed victim  The court said:

....We agree with the state that there was
sufficient, although conflicting evidence
adduced at trial upon which a jury could
have reasonably rejected the defendant's
claim of self-defense and concluded that
the defendant had used excessive force to

defend hinmself or his daughter. (enphasis
added)

360 S50.2d at 109. The use of excessive force in self-defense

results in a conviction of manslaughter, not second-degree
murder. The Martinez court said:

The defendant killed the deceased with a
firearm while the deceased was unarned un-
der circunmstances which, under one reason-
able view of the evidence, did not warrant
the infliction of deadly force. As such, a
classic case of manslaughter based on ade-
quate |egal provocation was therefore pre-
sented. The trial court should have accor-
dingly reduced the charge from second de-
gree murder to nanslaughter upon the defen-
dant's motion for judgment of acquittal
made at the close of all the evidence in
the case.

360 so.2d at 109, citing inter alia Perkins on Crimnal Law 60,
1013-16 (2d ed. 1969).
In Pierce, the district court said that, viewing the

evidence in the light nmost favorable to the state:
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376 So.2d

376 So.2d

...shows conclusively that the encounter
which led ultimately to the death of the
victim Patrick Bemben, was begun by Bem-
ben, acting as the aggressor in an alterca-
tio_ndwhich Pierce made every effort to

avoi d.

at 417. The court described the facts thus:

It started when, for no apparent reason,
Benben, who had been drinking, began to
taunt the defendant as he was neking a
phone call from a booth at a snmall shopping
center.. .When Pierce cane out of the booth,
Benben continued his verbal abuse. After
the defendant had unsuccessfully attenpted
to walk away or otherwi se placate the vic-
tim Benben first struck Pierce in the face
with a beer can, causing him a significant
injury, and then hit and kicked him several
tines. Thus presented with no choice but
to fight wth Benben, Pierce did so and
eventual |y got the better of the struggle.
Wien that occurred, Benben retreated to the
rear of a van parked in the center parking
lot. At that point, a few feet away from
Pierce, Benben nmade a sudden novenent which
Pierce said at the trial he thought was an
attenpt to secure a weapon.

v

at 417-18. At that point, Pierce drew a gun and shot

twice, killing Benben. The court said:

Under these circunmstances, the jury could
properly have found that since Bempen was
not in fact armed, Pierce had overreacted,
had used excessive force and thus was
guilty of manslaughter.

ld. at 418. But, the court said:

There was no basis, however, for a finding
that in shooting Benben the defendant acted
with a depraved mnd regardless of human
life, an indispensable element of the crine
of second degree nurder. To the contrary,
the evidence is undisputed that the hom -
cide occurred only at the culmnation of a
fight which was started by the victim wth-
out justification and in which Pierce was
only a reluctant participant.

-39-




ld. Pierce also illustrates how a motive of self-defense or

defense of another negates the depraved mnd element of second-
degree nurder. Respondent will return to this issue later.

In Brown v. State, 454.S80.2d4 596 (Fla. 5th DCA), review

deni ed, 461 So.2d 116 (Fla. 1984), Enory Brown was convicted of

second-degree nurder. On appeal, the district court held that

sel f-defense had been proved as a matter of law, and ordered
the conviction discharged. The evidence showed that David
Brown, Enory's brother, became involved in a fight outside a
bar with Charles WIlliams, the victim WIllians was drunk and

very violent and was the aggressor in the fight. Then:

David Eady, a bystander, tried to break up
the fight but when he was unable to do so,
he ran into the bar where defendant Enory
Brown was shooting pool, to get his help in
breaking up the fight. Eady told defendant
that WIlliams was beating the defendant's
brother to death.

[Havi ng rushed outside, wlith difficulty,
Emory nmanaged to break WIllians away from
David, and when he did so, WIllians imredi-
ately attacked Emory, knocked him down,
jumped on top of him and bit him severely.
Enmory was trying to break off, but WIIlians
would not do so, and he was trying to in-
flict damage to defendant's body, while
telling defendant that he (WIIl1rams) was
going to kill the defendant. Wllians |if-
ted weights and was very strong. David
thought his brother's life was in danger so
he ran to a friend's car, retrieved a gun
he knew was there and returned to the scene
of the fight.

454 S80.2d at 596.
By this tinme, Enmory had managed to get away from WIIians

and was backing up to where David was, wth WIIliam comng at
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himall the time, repeating the threat to kill him David put
the gun in Enory's hand, and Enory continued to back up,
adnoni shing Wllians to stop, but WIIlians kept comng. Enory
fired a shot into the ground, telling Wlliams to stay back,
but he kept comng, hands balled up, clearly angry. They were
very close together when the second, fatal shot was fired. Id.

The district court held the evidence was legally insuffi-
cient to uphold conviction of second-degree nurder because
there was no showing that Emory acted with a depraved m nd.
The court noted that, while the question of whether the defen-
dant acted in self-defense is usually a jury question, it is
sonetines established as a matter of |aw The burden of proof
never shifts from the state, and this includes the requirenent
that the state prove beyond a reasonable doubt that the defen-
dant did not act in self-defense. 454 8o.2d at 598. The court
held that self-defense had been proved as a matter of |aw and
reversed the conviction for discharge.

I nasmuch as comon el enents can be extracted from these
cases and some others, they are thus: \Were the victimis the
aggressor and the defendant tries to retreat, the courts have
found self-defense as a matter of l|aw, even though the aggres-
sor was unarmed (Brown). |f the aggressor is armed (Ranos), or

there is no duty to retreat (Raneri), the courts have also

found self-defense as a nmatter of |aw. Ramps v. State, 496

So.2d 837 (Fla. 2d DCA 1986); Raneri v. State, 255 So.2d 291

(Fla. 1st DCA 1971). \Were the victim was the aggressor, but
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unarmed, even where the victims conduct was reprehensible, the
courts have tended to find that the killing constituted man-
slaughter, particularly where there was an opportunity to

retreat (Baker, Borders, Martinez, Pierce). Baker v. State,

506 so.2d 1057 (Fla. 2d DCA 1987). In the instant case, the
victim was the aggressor, he was unarmed, but the defendant had
no opportunity to retreat. Under the above cited cases, the
most serious crime this could constitute is nanslaughter.
Respondent wishes to focus now on the factors identified
by the district court below as distinguishing his case from
those cited above: The district court identified the fact that
respondent was the only person in the altercation who was armed
as a fact creating a jury question and distinguishing it from
the cases finding self-defense as a nmatter of law or reducing a
second-degree murder conviction to manslaughter. Far from
being unique, however, this factor is common to all the cases
cited for conflict, which found self-defense as a matter of |aw
(Brown) or inperfect self-defense resulting in a manslaughter
convi cti on. See Wllians v, State, 674 so0.2d 177 (Fla. 2d DCA
1996) ; MDaniel v. State, 620 go.2d 1308 (Fla. 4th DCA 1993);

Brown; Pierce; Mrtinez, supra. Undersigned counsel would go

so far as to suggest that an unarnmed victimaggressor is the
single factor nost likely to result in a verdict contrary to
the law, that is, a verdict which does not reflect either a
perfect or an inperfect defense of self-defense.

The district court cited the shooting at close range as a

-35-




factor distinguishing this case from the manslaughter or self-
defense cases, but again, this factor is present in many cases.

Where knives were used (WIlianms; MDaniel), the defendant and

victim were necessarily at close range, that is, within arns
length. In Brown, the victimwas fatally shot at close range.

The district court did not explain why it believed this
factor was significant. Counsel views it as a mtigating
rather than an aggravating factor. If a person were afraid of
someone bigger, stronger, older, and nore aggressive than
himself (Chad was all these things to Larry), close range is
more dangerous, not less, even if he has a firearm Such a
person would be aware of the danger that the aggressor m ght
turn on him and nmanage to disarm him and/or turn the weapon on
hi m But Larry had to be close by because he was trying to
break up a fight and trying to prevent his brother from being
seriously beaten.

The court cited Larry's shooting Chad Ellis three tines in
the back as creating a jury question on the depraved m nd
el ement . Respondent contends that this fact, although unusual,
does not in itself create a jury question. First perhaps, that
Ellis was shot in the back illustrates one of the few differ-
ences between self-defense and defense of another.  Shooting
the victimin the back mght be significant in a claim of self-
defense, as it mght tend to prove that the perceived danger
was not imminent, but it is less so when one is defending

someone else, who may be in real danger, even though the
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aggressor may be turned away from the shooter.

Perhaps the district court meant that thoughtful ness/
intent could be inferred from the mere fact of three shots, but
this is not necessarily logical, and the court did not find it
to be so. Instead, the fear and anxiety that Larry felt for
his brother and himself would not necessarily dissipate in the
instant in which the first shot was fired. |If Larry had a
valid claim of defense of another, it did not evaporate between
the first and third shots fired in rapid succession.

Respondent contends this court should set out explicitly,
as it has not done before, certain principles guiding the trial
and appellate courts on the matter of self-defense. The key
perhaps is in the existence or not of disputed evidence.

In some cases, disputed evidence creates a jury question
as to whether the defendant acted in self-defense or defense of
anot her. \here, as here, the evidence of defense of another is
essentially undisputed, the only possible question for the jury
IS whether excessive force was used. If the defendant used
only a justifiable degree of force, then the result is acquit-
tal. If there is a jury question on whether excessive force
was used, the only possible verdict is for manslaughter, not
second- degree nmurder.

Some cases addressed the issue expressly. In Martinez,
the district court held there was evidence on which the jury
could find the defendant had used excessive force in defending

hinself or his daughter, “as such, a classic case of man-
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slaughter based on adequate |egal provocation was therefore
presented,” and the trial court should have reduced the charge
from second-degree nurder to nanslaughter on motion for judg-

ment of acquittal. 360 So.2d at 109.

QO her cases discuss the relationship between an undis-
puted claim of self-defense and the depraved mnd elenment of
mur der . In Pierce, the court held that a valid claim of self-
defense, even if inperfect, even if excessive force was used,
neverthel ess negates the depraved mnd or ill wll element of
murder. The court said:

[Tlhe jury could properly have found that
since Benben was not in fact armed, Pierce
had overreacted, had used excessive force
and thus was guilty of manslaughter.

There was no basis, however, for a finding
that in shooting Benben the defendant
acted with a depraved mind regardless of
human [ife.

376 So.2d at 418. Simlarly, in WIllians, the court said:

.« » -Wwe find that [WIlliams'] use of a
knife to end the fight or ward off further
attack from Doolin can be considered
excessive, especially since Doolin Wwas
unar med. It was this evidence which
allowed the jury to reject [WIllians']
theory of self-defense. However, [WI-
lians'] acts did not evince a depraved
mnd, and the state presented no evidence
showing that [he] acted out of ill wll,
hatred, spite, or an evil intent.

674 So.2d at 178. See also MDaniel. The same is true here.

The state's case proved Larry acted in defense of another and
hinself, and the state offered no evidence of ill wll.
Respondent urges this court to address the relationship

between the depraved mnd elenent of second-degree murder and
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sel f - def ense. Respondent contends that proof of self-defense
or defense of another, even if the force used ws excessive,
even if the victim were unarned, negates the depraved mnd
element as a matter of law.  That is, where evidence of self-
defense or defense of another is undisputed, and the only
question is whether excessive force was used, the evidence is
insufficient to sustain conviction of second-degree nurder.
The standard jury instructions offer little guidance on
the relationship between the "depraved mind" elenent of nurder
and self-defense. The jury instruction defines a "depraved

mnd" crime, and thus a second-degree nurder, as being done

from "ill will, hatred, spite or an evil intent." As the cases
herein summarized attest, the events leading up to a killing
are often acconpanied by "ill wll" on the part of one or both
of the parties. But, the ‘“ill wll" between the parties which
leads to the confrontation which leads to the killing is not
necessarily the same “ill wWill" which is the term of art which

defines second-degree nurder. The jury instructions offer
little help when the jury is confronted, as here, with a case
involving ill wll between the parties, but which also has an
el ement of self-‘defense.

Preexisting ill will does not negate a claim of self-
defense or defense of another. In nmpbst of the cases where the
courts found either perfect self-defense and discharged the
defendant, or found inperfect self-defense and upheld convic-

tions of manslaughter, there was an elenent of ill wll between
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the parties. Borders was attacked by her husband; Martinez was
attacked by his son-in-law, Ranbps by a man in a bar; Brown by a
man who was beating his brother badly. Pierce, hit in the face
wth a beer can by the stranger who attacked him probably bore
the stranger sonme ill wll.

However, as Pierce explained expressly, a valid claim of
sel f-defense or defense of another, even if inperfect, even if
excessive force was used, nevertheless, legally negates the
"depraved mind" or "ill wll" elenment of second-degree nurder.
The fact that all of the cited cases involved reduction or dis-
charge of convictions by juries makes it appear that the self-
defense instruction does not adequately explain the law to
juries on this point.

This court may view the evidence as having been insuffi-
cient to prove the depraved nmind elenent; or it may view the
evidence as having failed to overcone Larry's reasonable
hypot hesis of innocence. \hat the state failed to do was to
overcone a reasonable hypothesis that Larry conmtted man-
slaughter as opposed to second-degree nurder. The disputed
element is a nmental one. Wiat was Larry's intent? Did he act,
but perhaps overreact, in self-defense, or did he act out of a
depraved nmind? The state failed to prove depraved mind to the
exclusion of a theory that he used excessive force in self-de-
fense. The state, therefore, failed to prove second-degree

murder, and Larry's conviction must be reduced to manslaughter.
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V' CONCLUSI ON
Based upon the foregoing argunent, reasoning, and citation
of authority, respondent requests that this Court affirm the
decision of the district court below as to the sentencing
issue, but reverse the district court's finding that the evi-
dence was legally sufficient for nmurder and order respondent's

conviction reduced to manslaughter, for which resentencing is

required.
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