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PRELIMINARY STATHMENT

Petitioner, the State of Florida, the Appellee in the First
District Court of Appeal and the prosecuting authority in the
trial court, will be referenced in this brief as Petitioner or
the State. Respondent, Larry Lee Christian, the Appellant in the
First District Court of Appeal and the defendant in the trial
court, will be referenced in this brief as Respondent or by his
proper nane,

A bold typeface will be used to add enphasis. Italics

appeared in original quotations, unless otherw se indicated.

JURI SDI CTI ONAL  STATEMENT

The Petitioner contends that this Court has jurisdiction
pursuant to Fla. R App. P. 9.030(a) (2) (&) (iv), which parallels
Article V, § 3(b)(3), Fla. Const. The constitution provides:

[t]he supreme court ,,. [mlay review any

decision of a district court of appeal

that expressly and directly conflicts wth a
deci sion of another district court of appeal

or of the suprene court on the sane question
of law
The conflict between decisions "must be express and direct”

and "must appear within the four corners of the majority

deci sion.” Reaves v. State, 485 Soc.2d 829, 830 (Fla. 1986).

Accord [e gandf HRahabilitative Services v. Nat'l]l
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2Adoption Counselins Service. Inc., 498 So.2d 888, 889 (Fla. 1986.
It is the "conflict of decisions, not conflict of opinions or
reasons that supplies jurisdiction for review by certiorari.”
Jenkins, 385 So. 24 at 1359.

In Ansin v. Thurston, 101 So. 2d 808, 810 (Fla. 1958), this

Court expl ai ned:

Tilt was never intended that the district
courts of appeal should be internediate
courts. The revision and nodernization of
the Florida judicial system at the appellate
| evel was pronpted by the great volunme of
cases reaching the Suprenme Court and the
consequent delay in the admnistration of
justice. The new article enbodies throughout
its terns the idea of a Suprenme Court which
functions as a supervisory body in the
judicial system for the State, exercising
appel late power in certain specified areas
essential to the settlenment of issues of
public inportance and the preservation of
uniformty of principle and practice, wth
review by the district courts in nost
instances being final and absol ute.

Accordingly, the determ nation of conflict jurisdiction
distills to whether the First District Court's decision below

reached a result opposite to that set forth in Lifred v._ State,

643 So. 2d 94 (Fla. 4th DCA 1994) .,




STATEMENT OF THE CASE AND FACTS

The pertinent history and facts are set out in the decision of
the lower tribunal, attached in slip opinion form [hereinafter
referenced as "slip op."] in Larrv lLee Christian v. State, slip
op. Case No. 95-67, August 15, 1996. It also can be found at 21
Fla. L. Wekly D1835 (August 15, 1996).

The facts, as set forth in that opinion, establish the
fol | ow ng:

Appel lant, Larry Lee Christian, appeals his
conviction of the crine of second-degree nmnurder, and
the consecutive mandatory mninmum firearm sentences
i nposed in connection with offenses conmtted during
the same criminal episode. The issues presented for
review are: (1) the legal sufficiency of the evidence
to sustain the conviction of second-degree nurder, (2)
the limtation of expert testinony as to appellant's
state of mnd during the relevant time period, and (3)
the inposition of consecutive mandatory mninum firearm
sent ences. We affirmin part and reverse in part.

The charges here at issue arose in the context of an
altercation at the Inferno Club in Perry, Florida, on
the evening of February 14, 1994. Appellant, then aged
si xteen, acconpanied his twenty-year-old brother,
Wesley, to the club. \Wile appellant was dancing,
appel lant's brother Wsley and victim Chad Ellis,
engaged in an argunent which quickly escalated into
physi cal viol ence. The evidence indicated that the
victim Chad Ellis, threw the first punch, and was
getting the better of appellant's brother up until the
point at which appellant intervened. At sonme point,
appel | ant approached the conbatants and shot Ellis
three tines in the back. Ellis died shortly




t hereafter.' Thereafter, Pedro Bishop, the second
shooting victim hit appellant. Appellant struck

Bi shop on the head with the gun butt, whereupon Bishop
fell to his knees, and wapped his arns around

appel lant's legs. At that point, appellant fired the
gun downward two nore tines. Keith Hanpton tussled
w th appellant for possession of the gun and Dennis
August approached with an upraised chair. Hanpt on
ducked as August threw the chair, releasing his grasp
on appellant. Appellant then ran from the club,

| eaving the gun on the floor.

Slip Op. pages 2-3,

The First District Court affirned issues one and two, but
reversed the inposition of consecutive mninmm nmandatory firearm
sentences based in part, upon Lifred v. State, 643 So. 2d 94

(Fla. 4th DCA 1994).

'The nedical exam ner testified that only one of the shots
was fatal, but it was inpossible to determ ne the sequence of the
fatal shot, i.e., it could not be determ ned whether the first,
second, or third shot was the actual cause of Ellis' death.
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SUMVARY COF ARGUVENT

The result in the Court below expressly and directly conflicts

wth that of the Fourth District Court of Appeal in Lifred—v.-

State, 643 So. 2d 94 (Fla. 4th DCA 1994). In Lifred consecutive

m ni nrum nmandatory sentences were upheld where a firearm was

di scharged at two separate victins, in different places, though

in the same general vicinity, Wth some tenporal break. The
facts in the instant case are identical with those set forth
above, nevertheless, the lower court reversed and renmanded

inposition of the firearm nininum mandatory sentences.  ThUS,

conflict on the face of the opinions exists so as to justify

exercise of this Court's discretionary iurisdict ion based upon

conflict.




ARGUVENT

| SSUE ]
VHETHER EXPRESS AND DI RECT CONFLICT EXI STS
BETWEEN THE DECI SION BELOW AND Ljfred v. State,
643 so. 2d 94 (Fla. 4th DCA 1994) TO JUSTI FY

EXERCISE OF THS COURT'S POAERS OF DI SCRETI ONARY
JURI SDI CTl ON?

Petitioner asserts that direct conflict exists between the
| ower court's decision in this case and the decision of the

Fourth District Court of Appeal in Lifred v, State_ 643 So. 2d 94

(Fla. 4th DCA 1994) which justifies the exercise of this Court's
powers of discretionary review to resolve the conflict.
In the instant case, the First District Court of Appeal, while

relying on Lifred v. State, supra in support of its decision,

held in this case that

[tlhe evidence in this case shows the firearm was
used in the conmmssion of two separate offenses against
two separate victins. However, there was no tenporal

break between the offenses, and the offenses were not
coomitted in different locations. Slip Op. page 7.
On this basis, the court reversed consecutive mninmm

mandatory firearm sentences. This result, conflicts with Lifred,

however, given the fact that the factual circunstances are

I ndi stingui shabl e.




In its en banc decision in Lifred, the Fourth District Court
of Appeals addressed a case in which consecutive mnimm
mandatory sentences were inposed for the crines of attempted
nurder with a firearm of one victim and aggravated battery with a
firearm of another victim during the course of an arnmed robbery
of both victins. The facts set forth in Lifred are as follows:

Def endant, together wth codefendants Denetrius
Sol onon and Levi Rahming, all of whom carried guns,
approached several individuals standing outside a
record store. Def endant pointed a gun directly at the
first victim Caspah Mrris (Mrris). As Mrris
reached into his pocket, apparently to hand over his
noney, defendant shot Mrris in the leg. At his point,
persons standing in the vicinity, including the second
victim Everald Henry, (henry), began running from the
area. Wi le running, Henry heard another shot and then
heard Mrris calling for help. In an effort to save
Morris, Henry tried to divert the robbers' attention by
yelling "task force," a reference to a drug enforcement
agency. Henry then fled and was shot as he attenpted
to enter the record store. Thereafter, Mrris was shot
in the back four times as he also tried to flee into
the store. 643 So. 2d at 95,

Lifred received consecutive mninmm nmandatory sentences for
the attenpted second degree nurder with a firearm of Mrris and
the aggravated battery with a firearm of Henry. The Court in
Lifred noted that while Lifred raised the propriety of the
consecutive mninmm mandatory sentences in his first appeal, it
was readdressing the issue due to the fact that one of Lifred's

codefendants had successfully appealed the identical sentence by

-7 -




arguing the inposition of consecutive mninmm mandatories
pursuant to Palner v. State, 438 So. 2d 1 (Fla. 1983) was
i nproper because the offenses occurred in a single continuous
crimnal episode.

The Lifred Court, relied upon the statutory interpretation of
§ 775.087(2) utilized in Thomms v. State, 487 so. 2d 1043 (Fla.
1986) distinguishing Palnmer based upon the existence of two
separate and distinct crimnal offenses involving two separate
and distinct victins. The Court noted that Thomas did not
reiterate the separate time and place |anguage of _Palnmer. It
thus distinguished Palmer holding that nultiple discharges of a
firearm at nultiple victins, constitute separate violations of
each victims rights. Underlying this holding was its
recognition of the fact that it was illogical to assume that the
Legislature intended that a crimnal who shot three victins in
the course of an armed robbery should be punished |ess severely
than one who shoots one victim three tines in three separate
| ocati ons. The Lifred Court concluded that inposition of
consecutive mnimm mandatory firearm sentences was appropriate
where the firearm was discharged at two distinct victins |ocated
in two places, albeit in the sane general vicinity, with sone

t enporal break.




In the instant case, the record reflects that the defendant

shot Ellis three times in the back, and then, when Bishop canme to

Ellis' defense, shot himalso in the back. As in Lifred, the

shootings dealt with two separate victinms in tw different areas
in the same general vicinity, i.e., the dance floor, and they
were separated by some tenporal break. The holding in Lifred,
mandates a contrary result to the one reached below It

therefore expressly and directly contrasts with that in the

instant case given the identical facts. Jurisdiction lies.

CONCLUSI ON

Based on the foregoing reason, the State respectfully requests

this Honorable Court decline to exercise jurisdiction.

2The State points out that the analysis of whether crines
occurred in a single crimnal episode, Wth or wthout a tenporal
break, is legal nonsense. The Florida Legislature has
unequi vocally rejected this analysis through its enactnment, after
Thomas issued, of chapter 88-131, S7, which created section
775.021(4) (b) and stated that the "intent of the Legislature is
to convict and sentence for each crimnal episode conmtted in

the course of one crimnal episode of transaction." (e.s). It
Is not possible to speak the English |anguage nore clearly than
t hat . An irrational analytical tool wth inevitably produce

irrational and contradictory results as here and in Lifred. Thi's
Court should exercise discretionary review and sweep away the

| egal folderol underlying conflicting district court applications
of single crimnal episodes and tenporal breaks.

-9-
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JOANGCS, J. -,
<
Appel | ant, Larry Lee Christian, appeals his conviction of the

crime of second-degree nurder, and the consecutive mandatory

m ni mum firearm sentences 1nposed in connection with offenses

comitted during the same crininal episode. The issues presented
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for review are: (1) the legal sufficiency of the evidence to
sustain the conviction of second-degree nurder, (2) the linmitation
of expert testinmony as to appellant's state of mnd during the
relevant time period, and (3) the inposition of consecutive
mandatory mnimum firearm sentences. W affirmin part and reverse
in part.

The charges here at issue arose in the context of an
altercation at the Inferno Cub in Perry, Florida, on the evening
of February 14, 1994. Appellant, then aged sixteen, acconpanied
his twenty-year-old brother, Wesley, to the club. Wile appellant
was dancing, appellant's brother Wsley and victim Chad Ellis
engaged in an argument which quickly escalated into physical
vi ol ence. The evidence indicated that, the victim Chad Elis,
threw the first punch, and was getting the better of appellant's
brother up until the point at which appellant intervened. At sone
point, appellant approached the conmbatants and shot Ellis three
times in the back. Ellis died shortly thereafter.*  Thereafter,
Pedro Bishop, the second shooting victim hit appellant. Appellant
struck Bishop on the head with the gun butt, whereupon Bishop fell
to his knees, and wapped his arms _around appellant's legs. At
that point, appellant fired the gun downward two nore tines. Keith

Hampton tussled with appellant for possession of the gun and Dennis

'The medical examner testified that only one of the shots was
fatal, but it was inpossible to determne the sequence of the fatal
shot, i.e., it could not be determned whether the first, second,

or third shot was the actual cause of Ellis's death.
2
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August. approached with an upraised chair. Hanpton ducked as August
threw the chair, releasing his grasp on appellant. Appellant then
ran from the club, leaving the gun on the floor.

Wien these events occurred, neither appellant nor his brother
had a crimnal history. However, the other conbatants, including
both victins, had significant prior crininal records. A Perry
police officer testified that he knew both victims, and that both
young men had reputations for violence in the community.

The defense theory was that appellant feared Chad Ellis would
kill or seriously injure his brother, and because of this fear,
appel l ant used force to defend his brother from Ellis and to defend
hinself from Bishop. In his first issue, appellant contends the
evidence presented at trial was legally insufficient to sustain his
conviction of any offense nore Serious than manslaughter. We
di sagree. Second degree nurder is defined in section 782.04(2),
Florida Statutes, as: ‘

(2) The unlawful killing of a human being, when
perpetrated by 'any act immnently dangerous to another
and evincing a depraved mnd regardless of human life,
al though without any prenmeditated design to effect the

death of any particular individual, is murder in the
second degree and constitutes a felony of the first
degr ee, .

"an act is considered inminently dangerous (O another and

evincing a depraved nind if it is an act that (1) a person of

ordinary judgnent would know is reasonably certain to kill or do
serious bodily ‘'injury to another, (2) is done fromill wll,
hatred, spite, or an evil intent, and (3) is of such a nature that

3




the act itself indicates an indifferenze to hunman life." Convers

v. State, 569 So. 2d 1360, 1361 (Fla. 1st DCA 1990). see also

Roberts v. State, 425 So. 2d 70, 71 (Fla. 2d DCA 1982), review
denied, 434 So. 2d 888 (Fla. 1983) ("Depravity of mnd nmeans malice
in the sense of ill wll, hatred, spite or evil intent").
The use of force in defense of person is governed by section
776.012, Florida Statutes, which states:
A person is justified in the use of force, except
deadly force, against another when and to the extent that

he reasonably believes that such conduct is necessary to

defend hinself or another against such other's inm nent
use of unlawful force. However, he is justified in the

use of deadly force only if he reasonably believes that

such force is necessary to prevent inmnent death or

great bodily harmto hinself or another or to prevent the

I mmnent commission of a forcible felony.

The acts deenmed to constitute the. inmnently dangerous and
depraved mnd el enents of second-degree nurder depend upon the
ci rcunstances of each case. gee Apndrewg v. State,_ 577 So. 2d 650
(Fla. 1st DCA), review denied, 587 So. 2d 1329 (Fla. 1991); Brown
v. State, 454 So. 2d 596 (Fla. 5th DCA), review denjed, 461 So. 2d

116 (Fla. 1984); Rierce v_State 376 So. 2d 417 (Fla. 3d DCA

1979), cert. denied, 386 So. 2d 640 (Fla. 1980); MDaniel +v. State,
620 So. 2d 1308 (Fla. 4th DCA 1993) .

We are cognizant that sone of the facts of this case are
somewhat simlar to those involved in several of the cited cases in
whi ch second degree nurder convictions have been reversed and

remanded with directions to reduce the conviction to manslaughter.

W also recognize that the evidence established Chad Ellis was the
4




aggressor in the fight with appellant's brother, Wsley; Ellis was
getting the better of Wsley; and that Ellis', friend, Pedro Bishop,
nmoved toward the conbatants before the shooting occurred,
suggesting increased peril to appellant's brother.

However, evidence presented in support of the jury's verdict
includes wundisputed testinmony that appellant was the only person
involved in the altercation who used a weapon during the incident.
Further, the evidence established that appellant shot Ellis three
times in the back at close range. V¥ believe these particul ar
facts distinguish this case from those cases in which a second
degree murder conviction was reduced to manslaughter or justifiable
homicide. On the basis of these facts, the jurors were entitled to
conclude that appellant used excessive.force toward an unarned
aggressor, and that the act of firing three successive shots into
the back of an individual engaged in a fist fight evinced the
depraved mind regardless of human |life essential to a conviction of
second degree nurder.

As his second issue, appellant contends the trial court
improperly limted the expert testinony regarding appellant's state
of mind at the time of the shooting.  Again, we disagree. The
trial court has broad discretion in determning the matters which
are the proper subject of expert testinony. Johnson—v—State: 393
so. 2d 1069, 1072 (Fla. 1980), cert. denied, 454 U. S. 882, 102
s.ct. 364, 70 L.Ed.2d 191 (1981). In the exercise of that

discretion, the trial court in this case permtted appellant to
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of fer evidence concerning the reason he feared Ellis, and the
def ense expert explained the degree and nature of fear appellant
felt during the incident. Appel l ant's expert was permtted to
testify that appellant functions at a narginal | evel of
intelligence; he has a passive dependent personality; and he Iacks
sel f-confi dence. The expert explained that the conbination of
these factors inpairs appellant's ability to make quick and
reasonabl e decisions when confronted with crisis situations. The
expert further testified that appellant's inability to renenber
anything that happened inmediately after the first shot was fired
was consistent with the anxiety and panic he felt at the tine.

It appears the expert testinony admtted at trial was
sufficient for the jurors to evaluate the nature of appellant's
fear at the time of the shooting, and to determne the effect of
that fear in relation to appellant's use of force. The testinony
appel lant wished to elicit would have told jurors that appellant
was in a state of fear which caused him to believe that shooting
Ellis was the only nmeans available to himto prevent Ellis from
killing or seriously injuring his brother. It is inproper to
permt an expert to express an opinion Wwhich applies a |egal

standard to a set of facts. 8ee Gurganus v. State, 451 So. 2d

817, 821 (Fla. 1984); shaw v, State, 557 So. 24 77 (FI a. 1st DCA
1990). See also Ehrhardt, Florida Evidence § 703.1 at 524 (1996
Edition).




As his third issue, appellant contends the trial court erred
i n inmposing consecutive m ni mum mandatory sentences for use of a
firearm for crimes which occurred during a single episode. W
agr ee. It is inproper to inpose consecutive m ni mum rmandat ory
sentences for use of a firearm in connection with nultiple crines
commtted in the course of one crimnal episode. State v. Thomas,
487 So 2d 1043 (Fla. 1986); Pernenter wv.state, 635 So. 2d 1016,
1017 (Fla. 1st DCA 1994); Gardner v. State, 515 So. 2d 408 (Fla.

lst DCA 1987). In Thomas, the supreme court carved an exception to

the general rule announced in gloer v, State, 438 So 2d 1 (Fla.

1983), to hold that consecutive mninum nandatory Ssentences
pursuant to section 755.087(2), Florida Statutes, nmay be inposed
for offenses which arise from separate incidents occurring at
separate times and places. Sge also Lifred v. State, 643 so. 2d
94, 99 (Fla. 4th DCA 1994).

The evidence in this case shows the firearm was used in the
comm ssion of tw separate offenses against two separate victimns.
However, there was no tenporal break between the offenses, and the
of fenses were not committed in different |locations. Thomas has
been construed as prohibiting copnsecutive mMninum nandatory
sentences absent proof of separate offenses against separate
victins, commtted at separate times and places. Therefore, the

consecutive firearm sentences inposed in this case nust be reversed

and renmanded for resentencing.




Accordingly, we reverse the consecutive m ni mum nandatory
firearm sentences, and remand for inposition of concurrent m ninmum
nmandatory sentences. W affirm as to the other issues raised by

appel | ant.

BENTON, J., CONCURS. BOOTH, ., SPECIALLY CONCURRING WTH WRI TTEN
CPI NI ON.




BOOTH, J., SPECIALLY CONCURRI NG )
| concur -with the majority that Appellant's consecutive

m ni num mandat ory sentences require reversal under this court's

decisions interpreting State v. Thomas, 487 So. 2d 1043 (Fla.
1986) . Pernenter v. State, 635 So. 2d 1016 (Fla. 1st DCA 1994),

Gates v. State, 633 So. 2d 1158 (Fla. 1st DCA 1994); Gardner v.

State, 515 so. 2d 408 (Fla. 1st DCA 1987). However, | wite to
express ny belief that the law on this issue is correctly stated in

Lifred v. State, 643 So. 24 94 (Fla. 4th DCA 1994) (interpreting

Thomas: en banc) . In the absence of this court's prior decisions,

| would follow Lifred and affirm Appellant's sentences.






