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PRELIMINARY STATEMENT

Appel  ant, M CHAEL SCOTT KEEN, was the defendant in the trial

court below and wll be referred to herein as “appellant” or
"defendant." Appellee, the State of Florida, was the prosecution
in the trial court below and will be referred to herein as

“appel l ee” or "the State.™
The followi ng synbols will be used:

IB = Appellant’s Initial Brief

R = The pl eadings portion of the record on appeal

SR = Suppl enental Record

TV = Transcript portion of the record on appeal by
vol unme, followed by the appropriate page nunber and
at times by the line nunber on the page, i.e. TV
20, 155/20 refers to volune 20, page 155, line 20.

PM = Vol une of transcript titled Pretrial Mtions



STATEMENT OF THE CASE AND FACTS

The State accepts appellant’s Statenent of the Case and
Statenent of the Facts to the extent that they represent an
accurate non-argunentative recitation of the procedural history and
facts of this case, subject to the additions, corrections and or

nodi fications contained in the body of this brief.



SUMMARY OF ARGUMENT

POINT I
Detective Amabile’s testinony that (1) he becane involved in

this case as a result of information fromtwo i nsurance conpani es
that this was a homcide; and (2) as a result of a conversation he
had wth Patrick Keen he pursued his investigation in this case is
not i nadm ssi bl e hearsay, because it was not offered to prove the
matter asserted, is not accusatory as to appellant, does not
contain actual information in the statenents and nerely presents a
| ogi cal sequence of events.

POINT II

Appel lant invited Ms. Genova to respond that the file she had

was fromthe last trial, so appellant can not now conplain of this
i ssue. Appellant has further waived review of this issue, because
he declined the trial court’s offer of a curative instruction and
did not object to the testinmony until after the w tness had been
excused. Nonetheless, a mstrial was not warranted, because M.
CGenova nmade no nention of any convictioninthe last trial, and the
last trial could have easily been interpreted by the jury to nean
a civil trial involving the insurance policies.

POINT III

The trial court did not abuse its discretion in not admtting



extrinsic evidence of a letter Mchael Mran sent to Judge O Brien
in Mchigan. The letter was witten in 1987, long before this
trial in 1995, After M. Mran wote the letter but before this
trial, M. Mran was sentenced to life without parole in M chigan
by Judge O Brien. The letter is hearsay, does not contradict M.
Moran’ s testinony, does not contain a prior inconsistent statenent
and is not relevant to show M. Mran’s notive for testifying in
1995.
POINT IV

Wtness Ken Shapiro was sufficiently famliar with the way
appellant prints the name of his brother, Patrick, to give his
opi ni on whet her a docunent contai ned such a printing. M. Shapiro
testified that he had seen appellant print the nane before, and it
| ooked just like it did on the subject docunent. M. Shapiro was
so famliar with the printing that he saw nuances in the way the P
the A, the T and the R were forned.

POINT V

The trial court properly all owed Deputy M noso to testify that
in his lay opinion soneone on the fly bridge of appellant’s boat
coul d hear the splash of screamif soneone else fall off the boat,
because his testinony was based on firsthand know edge t hrough his

personal observations.



POINT VI
It was not fundanental error for the trial court to admt a
t aped conversation between appell ant and Ken Shapiro. The alleged
prejudicial portion was very non-specific, only consisted of a
little nore than one sentence and did not beconme a feature of the
trial. Further, before waiving an objection to its adm ssion,
def ense counsel wanted and got assurances that the tape was the one
whi ch had previously been redacted to neet with his approval.
POINT VII
There is no reasonable possibility that the jury could have
been m sled by the instruction on jurisdiction. It stated the |aw
correctly and nerely gave preneditation as an exanpl e of an el enent
that nust have occurred in Florida. This did not inproperly
hi ghlight the State’s theory of the case.

POINT VIII

The trial court correctly limted appellant from cross-
exam ning M chael Mran about his expressed intent to invoke his
fifth anendnment privilege if called to testify. It is inproper for
either party to benefit fromany inference that the jury may draw
sinply from a witness’ assertion of this privilege. Furt her,
during cross-exam nation appellant repeatedly elicited testinony

fromM. Mran that he did not want to testify



POINT IX

The State was not obligated to call attorney Bruce Randal
before initiating interrogation with appellant in August of 1984.
When appell ant gave a statement to officers in Decenber of 1981
al t hough he was represented by M. Randall, M. Randall never said
that he would be continually representing appellant and never
demanded that all further comrunication with appellant go through
hi m M. Randall nerely responded to Detective Scarbrough's
i nqui ry of how he could reach appellant in the future by indicating
that he (Randall) would likely know how to do so. Wen appell ant
gave this statenent in 1981, he was not in custody. The statenent
took place in attorney Randall’s office, and appellant was free to
go, which he did. Even if he had been in custody, calling M.
Randal | before reinitiating interrogation wuld have been
unnecessary, due to the break in custody between Decenber, 1981 and
August, 1984. The trial court did not abuse its discretion in
denying appellant’s notion to suppress for this and the other
reasons argued by appellant.

POINT X

No evidence has ever been presented to show that the

indictment in this matter was based on know ngly perjured grand

jury testinony. In fact, the likelihood is very great that the



grand jury testinony is true and the subsequent recantation is
false. Therefore, the trial court did not abuse its discretion in
denyi ng appellant’s notion to dism ss.
POINT XI
Def ense counsel failed to proffer the facts he wanted to
elicit from Oficers Amabile and Scheff on cross-exanm nation.
Appel l ant only stated that they had been disciplined for inproper
interrogation techniques in another hom cide. This was an
insufficient predicate to the admssibility of this testinony.
Appel I ant suggest that the testinony was relevant to show that
nmotive for lying, but there is nothing in the record to support
this assertion. It is not reasonable that a prior mnor infraction
woul d notivate a police officer to perjure hinself. Nonetheless,
because the proper foundation was not established the trial court
di d not abuse its discretion in disallowngthis cross-exam nation.
POINT XII
Whet her Florida has jurisdiction to prosecute this case was
settled by this Court in a prior appeal of this matter.

POINT XITI

Whet her prosecutorial msconduct in a prior trial of this
matter resulted in double jeopardy was settled by this Court in a

prior appeal of this matter.



POINT XIV
This Court has repeatedly rejected such constitutional
challenges to Florida’s standard jury instruction on reasonabl e
doubt .
POINT XV
The trial court properly overrode the jury’s recommendationto
a life sentence, because the jury considered the pecuniary gain,
HAC and CCP aggravating circunstances but considered no statutory
mtigating circunstances and only inconsequential non-statutory
mtigating circunstances.
POINT XVI
Appel l ant argues that if a co-participant in a crine is a
principal inthe first degree, then wunequal punishnment amounts to
disparate treatnment in mtigation. This is not accurate. Being a
principal is but one factor as is the | evel of participationin the
crime. The trial court’s findings in regard to aggravating and
mtigating circunstances is supported in the record. The tria
court did not inproperly consider the split vote in reaching his
decision to override the jury recommendati on, he nerely nentioned
the split vote as commentary on the course of the proceedings. To
the extent that the trial court considered the length of the jury’'s

deliberations it was harmess, in light of the fact that the



sentencing order clearly denonstrates that the trial court nmade a
t hought ful and careful analysis of the aggravating circunstances
and the mtigating circunstances, as well as the standard under

Tedder.

POINT XVII

Since the sentencing option of |life wthout parole was not
avai lable when this crine was conmtted, the trial court was

correct not to consider it.

POINT XVIII

This Court has repeatedly held that use of the electric chair

in Florida is not cruel and unusual punishnment.

POINT XIX
This Court has repeatedly rejected the argunents presented by
appel lant in support of his position that Floridas death penalty

statute is unconstitutional



ARGUMENT
POINT I
WHETHER THE TRIAL COURT ABUSED ITS

DISCRETION IN OVERRULING APPELLANT’S

OBJECTION TO ALLEGED HEARSAY
TESTIMONY.

Detective Amabile testified that he becane involved in this
case because the office had received informati on fromtwo i nsurance

conpanies that they (the insurance conpanies) had received

10



information that this case was a hom cide.! Detective Amabile al so
testified that as a result of reopening the case he spoke wth
Patrick Keen, and that as a result of this conversation he pursued
his investigation in this case. Appel l ant argues that this is
i nadm ssi ble hearsay. It should be noted that Detective Amabile
went on to testify that this investigation led himto Ken Shapiro
(TV XI1'1, 1327/9) and as a result of taking a statement from Ken
Shapiro he prepared an arrest warrant for appellant (TV X1l
1331/ 20).

An officer can testify to what he did as a result of
information received fromothers, so |l ong as he does not relate the
actual informationitself unless it otherw se neets sone recogni zed
exception to hearsay. Collins v. State, 65 So. 2d 61 (Fla. 1953).
However, Baird v. State, 572 So. 2d 904, 906 (Fla. 1991) clarified
that information received is not hearsay if offered for a purpose
other than to prove the truth of the matter asserted, for exanple
to present a |ogical sequence of events to the jury. The Baird
opinion also indicates that when the information received is
accusatory and the only purpose for its admssion is to show a

| ogi cal sequence of events leading to an arrest, then the need for

1 Although not before the jury, Patrick Keen's grand jury
testinmony indicates that it was he who called the insurance
conpanies (SR VIII, 221/12).

11



the evidence is slight and the likelihood of msuse is great. Id
at 908. The information received in Baird was accusatory. Agent
Giffith testified that, “lI had received information that he
[Baird] was a nmjor ganbler and operating a mjor ganbling
operation in the Pensacola area.” 1d. at 905.

This is the rational e of each of the cases cited by appellant.
For example, in wilding v. State, 674 So. 2d 114 (Fla. 1996) the
information received was also accusatory. The |ead detective
testified that his office received an anonynous tip accusing the
def endant by nane, anong others, in connection with the nurder
Al t hough the detective never specifically repeated what the
informant told him the clear inference to be drawn from the
testinony was that the informant had inplicated the defendant in
t he nurder and the information received was reliable because it had
been verified by the police. I1d. at 119. This Court recognized
that the tip in wilding was not as detailed as the information
received in Baird but nonetheless held that where the inescapable
inference fromthe testinony is that a non-testifying wtness has
furnished the police wwth evidence of the defendant’s guilt, the
testinony is hearsay.

The testinony of Detective Amabile was not hearsay. |t

neither related the actual information contained in any out-of-
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court statenment nor was offered to prove the matter asserted but
only to show a | ogi cal sequence of events. Clearly, his testinony,
that as a result of his conversation with Patrick Keen he pursued
his investigation, does not give any details of this conversation.
It also is not accusatory and could provide no basis for an
inference that Patrick Keen furnished the police with evidence of
appellant’s guilt. This statenent falls squarely under Collins, in
that it only indicates what Detective Amabile did as a result of
the information received.

H's testinony, that he reopened the case when he received
information fromthe i nsurance conpanies that this was a hom ci de,
is also not accusatory. Nowhere did Detective Anmmbile indicate
that the insurance conpanies inplicated appellant in the hom cide.
Again, nothing in this testinony provides the i nescapabl e i nference
that the i nsurance conpani es furnished the police with evidence of
appellant’s guilt. Appellant cites to Pullen v. State, 622 So. 2d
19 (Fla. 4th DCA 1993) as persuasive authority that no direct
reference to appell ant was necessary. Wile this may be true, the
Pullen opinion is clearly very case (fact) specific and indicates
that in other cases the sanme information nmay be adm ssible;
therefore, Pullen does not state precedent for the instant issue.

In order for Pullen to be in harmony with wilding one nust
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concl ude, however, that the hearsay statenment in Pullen, when
conbined with the other facts adduced at trial, provided an
i nescapabl e i nference that the non-testifying wi t ness/ decl arant had
furni shed evidence of the defendant’s guilt. Here, on the other
hand, Detective Amabile nerely testified that two insurance
conpanies had called himand told himthat they had information
that this was a homcide. Nothing in that statenent is accusatory
or infers in any way that appellant commtted the hom ci de.
Atrial court has w de discretion concerning the admssibility
of evidence, and a reviewing court should not disturb a trial
court's evidentiary ruling unless a clear abuse of that discretion
has been denonstrat ed. Kearse v. State, 662 So. 2d 677 (Fla.
1995); Jent v. State, 408 So. 2d 1024 (Fla. 1981), cert. denied,
457 U.S. 1111 (1982). Di scretion is abused where no reasonabl e
person woul d take the view adopted by the trial court. Booker v.
State, 514 So. 2d 1079, 1085 (Fla. 1985). Certainly at the very
| east, reasonabl e persons could differ as to the propriety of the
trial court’s ruling; therefore, there was no abuse of discretion.
Even if error, however, adm ssion of the above statenents was
harm ess pursuant to Fla. Stat. 8§ 59.041, Fla. Stat. 8 924.33 and
the hol ding of State v. Diguilio, 491 So. 2d 1129 (Fla. 1986). As

Detective Amabile testified, the | ogical sequence of events led to
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his taking a statenment fromKen Shapiro. Ken Shapiro testified at
trial that appellant pushed the victiminto the ocean. Cearly,
the jury believed the testinony of Ken Shapiro. Therefore, there
i's no reasonabl e possibility that the alleged error contributed to
t he conviction. Therefore, appellant’s notion for mstrial was
al so properly denied, inthat if error it was not so prejudicial as
to vitiate the entire trial. Duest v. State, 462 So. 2d 446 (Fl a.

1985) .
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POINT II
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN DENYING APPELLANT’S
MOTION FOR MISTRIAL.

On cross-exam nation, defense counsel asked Muddie Genova
whet her appel | ant had ever col |l ected any benefits on the Prudenti al
life insurance policy (TV X1, 1276/ 14). Wen Ms. Genova responded
that she did not know, defense counsel told her that she had
indicated that she had the entire file and that if she did she
woul d know the answer to his question. M. Genova retorted that
she did not have the conplete up-to-date file but the file fromthe
last trial.

A party may not invite error during the trial and then attenpt
to raise that error on appeal. Terry v. State, 668 So. 2d 954, 962
(Fla. 1996); Czubak v. State, 570 So. 2d 925, 928 (Fla. 1990).
Def ense counsel’s probing questions invited Ms. Genova' s direct
response that she had a file fromthe last trial. Norton v. State
23 Fla. L. Wekly, S12 (Fla. Dec. 24, 1997) (al though an unsolicited
comment is not "invited" where it is unresponsive to the questions
asked, where defense counsel nerely receives a direct answer in
response to his question, defense counsel invited the wtness'
response). Appellant may therefore not now conplain on appeal of

this error that he hinself induced at trial.
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Further, where the trial judge has extended counsel an

opportunity to cure any error, and counsel fails to take advant age

of the opportunity, such error, if any, was invited and will not
warrant reversal. Sullivan v. State, 303 So. 2d 632, 635 (Fla.
1974) . In this matter, the trial court repeatedly told defense

counsel that he was prepared to give any curative instruction he
desired, but defense counsel declined (TV XIlI, 1312/18-1314/13).

Addi tionally, appellant has waived his right to argue this
i ssue on appeal, since defense counsel did not object at the tine
t he comment was made but waited until after redirect and the cl ose
of Ms. Genova’'s testinony, at which tine he noved for a mstrial.
Norton v. State, 23 Fla. L. Wekly, S12 (Fla. Dec. 24, 1997). In
fact, appellant waited until M. Genova had been excused and |eft
t he courtroom

Be that as it may, the trial court properly denied appellant’s
notion for mstrial. Appellant cites to cases which hold that a
mstrial is appropriate when jurors are nade aware of a prior
conviction in the sane cause. Although appellant admts that M.
Genova only nentioned “his last trial” but not the resulting
conviction, he argues that a mstrial is still required because the
jurors would naturally speculate that there may have been a

conviction at that last trial. However, appellant gives no | egal

17



basis for this argunent. |In an appellate proceeding, the decision
of the trial court has the presunption of correctness, and the
burden i s on appellant to denonstrate prejudicial error. Applegate
v. Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla. 1980).
Appel l ant has failed in this burden.

Further, it is well settled that generalized references to an
earlier trial that do not in fact or fairly suggest that the
earlier trial resulted in a conviction do not prejudice the
defendant so as to warrant a mstrial. Cook v. State, 632 So. 2d
86 (Fla. 3d DCA 1994); See also Sims v. State, 444 So. 2d 922, 924
(Fla.), cert. denied, 104 S.Ct. 415 (1983). Although in a penalty
phase context, this Court stated that it is not unconmon for jurors
to becone aware that the case before themmy have been previously
tried as a result of references to prior testinony, but that there
is no basis for a mstrial where there is no indication that the
jurors found out what occurred at the previous trial. Jennings v.
State, 512 So. 2d 169, 174 (Fla. 1987), cert. denied, 484 U.S. 1079
(1988) . See also Sireci v. State, 587 So. 2d 450 (Fla. 191);
Robinson v. State, 574 So. 2d 108 (Fla. 1991). |In weber v. State,
501, So. 2d 1379, 1382 (Fla. 3d DCA 1987), cited by appellant, the
court noted that the prejudice that arises in cases like this is

fromthe exposure of the jurors to the fact that the defendant was
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convicted of the very offense for which he is on trial. In this
matter, Ms. Genova sai d not hing that woul d suggest that the earlier
trial resulted in a conviction. Further, as the trial court
pointed out, M. Genova did not indicate that appellant’s |ast
trial was a crimnal matter (TV XIl11, 1311/2) and the Petition for
Order of Presunption of Death filed by appellant was admtted into
evidence (TV XIl, 1286/14, 1287/7; TV Xill, 1311/6), so the jury
coul d have just as likely concluded that the past trial was this or
another civil matter.

A ruling on a motion for mstrial is within the sound
di scretion of the trial court, and such notions should be granted
only when it is necessary to insure that the defendant receives a
fair trial. Gorby v. State, 630 So. 2d 544 (Fla. 1993), cert.
den., 513 U.S. _, 130 L. Ed. 2d 48 (1994). The power to declare
a mstrial and discharge a jury should be exercised with great
caution and should only be done in cases of absolute necessity.
Salvatore v. State, 366 So. 2d 745 (Fla. 1979). A mstrial is a
device used to halt the proceeding when an error is so prejudicial
and fundanental that the expenditure of further tinme and expense
would be wasteful if not futile, because the error was so
prejudicial as to vitiate the entire trial. Duest v. State, 462

So. 2d 446 (Fla. 1985). Although the State argues that there was
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no resulting prejudice fromMs. Cenova s testinony, certainly any
resulting prejudice was not sufficient tovitiate the entire trial.
Therefore, the trial court did not abuse his discretion by denying

appellant’s notion for mstrial.
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POINT III
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN NOT ADMITTING
EXTRINSIC EVIDENCE.

The subject letter to Judge O Brien (appellant’s appendi x and
the court’s exhibit #4) was witten in 1987 after M. O Brien
testified in a previous trial of this matter (TV XIV, 1568/6- 10,
1476/1). This is clear fromthe content of the letter. This trial
took place in 1995, M. Mran also wote the letter prior to his
sentencing in Mchigan (TV XV, 1508/11), when Judge O Brien
sentenced himto life in prison wwth no chance for parole (TV XV,
1504/ 8, 1507/ 25).

As appellant points out, the prosecutor elicited testinony
from M chael Miran that the State of Florida had not offered him
any promses in return for his testinony in this trial and indeed
could not help himin Mchigan, in that he was serving the life
sentence with no chance for parole (IB 31; TV XIV, 1504).

Appel lant further states that on cross-exam nation M chael
Moran denied testifying against his co-defendant, Ted Scafey, in
the M chigan case (1B 31). M. Mran also affirmatively testified
that he did not testify against Ted Scafey (TV XV, 1507/17). He
testified that he was offered seven to fifteen years if he would

testify against Ted Scafey, but he refused and got the life
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sentence (TV XI'V, 1507/22). However, he testified that he did give
informati on about who he was with the evening of the M chigan
homcide (TV XV, 1507/20). | Mmedi ately thereafter, defense
counsel brought up M. Mran’s letter to Judge OBrien (TV XV,
1508/ 4) and asked if he wote to the judge that he “not only
identified but caused the arrest and testified against the real
killer” (TV XIV, 1508/ 22). M. Mirran responded that that was a
little inaccurate (TV XIV, 1509/1). Defense counsel again asked
M. Mran if he wote in the letter that he testified against the
real killer, and M. Mran responded that he had (TV XV, 1510/ 1-
14) and offered an explanation (TV XV, 1510/19). M. Mran then
admtted that he had caused Ted Scafey’s arrest in hopes of getting
| eniency for hinmself (TV XIV, 1510/ 22-1511/3). Shortly thereafter,
M. Moran again indicated that he told the judge that he had caused
the arrest of Ted Scafey and again offered to expl ai n what he neant
inthe letter (TV X1V, 1555). On redirect, M. Mran was all owed
to expl ain:
The problem | have with that is, he is trying to
make an insinuation like | testified against the co-
defendant, which | never did, which |I was given the
opportunity twice. You re playing onthe wordi ng on that
about | gave evidence. Wat it was is, | gave evidence
whi ch anmounted to this guy getting arrested. | did not

testify or say anything about the crine.

The person who | was with that led to this person’s
arrest, okay, it had nothing to do. | didn’t give no
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evi dence. The guy, we had separate trials. When |

testified, | testified to the State evidence which was

the co-defendant’s 12-page statenent that was presented

tony jury inplicating ne in the crinme, which was a lie.
(TV X'V, 1570/ 10-24).

After the State subsequently rested its case, defense counsel
offered the subject letter into evidence (TV XV, 1616/ 20).

Appel l ant argues that this letter is relevant to M. Mran's
notive for testifying at this trial; however, such is not the case.
This letter was witten in 1987 after M. NMran previously
testified in this mtter. Subsequent to witing the letter M.
Moran was sentenced by Judge O Brien to |life wthout parole.
Certainly, this letter is not relevant to M. Mran's notive for
testifying in 1995.

Appel lant also argues that the letter was adm ssible as a
prior inconsistent statenment, because (1) appellant testified that
he could receive no benefits in Mchigan from testifying in
Florida; and (2) appellant stated that he had no interest in the
M chi gan aut horities know ng about his testinony here (1B 33). The
letter is not inconsistent with this testinony, in that the letter
was witten long before M. Mran testified in this latest trial
and | ong after he was sentenced to life wi thout parole in M chigan.

Further, his testinony was entirely accurate that Florida could do

nothing to help him in Mchigan as a result of his |atest
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testi nony.

Appel lant finally argues that the letter directly contradicts
M. Mran’s testinony that he did not testify against his M chigan
co-defendant, Ted Scafey (1B 34). However, this is not the test
for the adm ssibility of extrinsic evidence of a prior inconsistent
statenent. The test is whether a witness deni es naki ng or does not
distinctly admt making the prior inconsistent statenent. Fl a.
Stat. 8 90.614(2). In this matter, M. Mran distinctly admtted
that he had nade the statenent that he “testified against the real
killer” (TV XV, 1510/ 14). Furthernore, the statenment that he
“testified against the real killer” does not contradict the in-
court statenment that he did not testify against Ted Scafey. Note
that it was defense counsel, not M chael Mran, who kept referring
to Ted Scafey as M. Mran’'s co-defendant. In order for the two
statenents to be contradictory, then M. Mran would have to
believe that the “real killer” was Ted Scafey. Not hing in the
record suggests this. In fact, when M. Mran was given an
opportunity to explain his testinony, he did make the point that
t he person agai nst whomhe testified was not his co-defendant. He
expl ai ned that he only gave authorities information (about who he
was wth the evening of the homcide) which resulted in Scafey

bei ng arrest ed. The testinony referenced in his letter to Judge
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O Brien was to rebut his co-defendant’s statenent that inplicated
him in the crine. Clearly, the real killer referenced in the
| etter was the same co-defendant, who is not Ted Scafey.

Finally, appellant stated that the prosecuti on opened the door
to “this entire area” (1B 32, 34). However, relevancy is of no
consequence if the docunent cannot overcone the hearsay objection
made by the prosecutor (TV XV, 1617/2). Cdearly the letter is an
out-of -court statenment made by a non-party and i s hearsay pursuant
to Fla. Stat. 8 90.801. Be that as it may, the letter was still
not material to this matter. As discussed above, this letter was
not probative of M. Mran’s notive or bias in a 1995 trial
Absent these issues, the letter was not probative of any other
material issue in this trial

Even if error, however, it was harm ess pursuant to Fla. Stat.
§ 59.041, Fla. Stat. § 924.33 and the hol ding of State v. Diguilio,
491 So. 2d 1129 (Fla. 1986), in that there was no reasonable

possibility that the alleged error contributed to the conviction.
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POINT IV
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION BY OVERRULING APPELLANT' S
OBJECTION THAT THE WITNESS LACKED
PERSONAL KNOWLEDGE OF HIS
HANDWRITING.

The prosecutor handed M. Shapiro State’'s Exhibit N for
identification (TV XIl, 1185/20). This exhibit was |later admtted
into evidence through M. Mran (TV XV, 1496/4). Thi s exhi bit
contained the information that M. Mran got from appellant
concer ni ng anong ot her things where he mght |ocate M. Shapiro (TV
X'V, 1494/ 23-1495/5). M. Mran testified that the handwiting at
the bottomof this docunent was that of appellant (TV XIV, 1495/5).

As soon as the prosecutor showed M. Shapiro this docunent,
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def ense counsel asked for a sidebar (TV X, 1156/22) and then a
proffer (TV XI, 1163/2, 1167/21). During the proffer, M. Shapiro
testified that he recognized the way that the word “Patrick” was
printed because he had seen appellant print his brother’s first
name before (TV X, 1169/20). M. Shapiro testified that the way
that appellant prints the nane Patrick | ooked just like it did on
the docunment (TV X, 1169/5). M. Shapiro explained that he
recognized it by the way the P, the A, the T and the R | ooked (TV
X, 1169/7). M. Shapiro admtted that the only word that he could
definitely recognize as appellant’s printing was the nanme Patrick
al t hough the rest of the printing | ooked simlar (TV XI, 1169/ 24-
1170/ 15) .

Al though M. Shapiro did testify that he thought that he woul d
only be able to identify appellant’s signature, that was in terns
of recogni zing his cursive witing and was because M. Shapiro had
mai nl y perceived appellant’s signature on checks (TV X, 1166)

After the proffer, defense counsel interposed an objection to
this testinony on the basis that M. Shapiro |acked personal
knowl edge (TV X, 1174/16). After argunent, the trial court
overrul ed the objection, but only to the extent that M. Shapiro
could testify that he recognized that the nane “Patrick” was

printed by appellant (TV XI 1178).
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As appellant points out, a non-expert nmay give opinion
testimony on handwiting when they are sufficiently famliar with
the handwiting in question. Sufficient famliarity is established
when the witness testifies that he has seen the purported witer
sign his nane on di fferent occasions and believes that he or she is
famliar with the witer’'s signature. Pittman v. State, 51 Fl a.
94, 41 So. 385, 393 (1906). M. Shapiro testified that he had seen
appel l ant print his brother’s nane before, albeit rarely, and could
recogni ze it. M. Shapiro pointed out nuances in the manner in
which appellant printed certain letters that he recognized.
Al though M. Shapiro testified that the nanme Patrick was the only
word that he definitely recognized, the fact that the w tness
cannot state positively that the other printing on the docunent is
that of the alleged witer does not bar such testinony. Thalheim
v. State, 38 Fla. 169, 20 So. 938 (1896). Based on M. Shapiro’s
proffered testinony, the State would argue that the necessary
foundation for M. Shapiro’s testinony was |aid and that there was
a sufficient foundation to permt M. Shapiro’ s testinony about the
remai ning printing on the bottom of the docunent.

Appel lant argues that M. Shapiro was not sufficiently
famliar with appellant’s printing and in support thereof cites to

Fassi v. State, 591 So. 2d 977 (Fla. 5th DCA 1991), where it was
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found to be error to allow the witness to conpare spray painted
graffiti to the defendant’s handwiting. However, Fassi IS not
conparable to this case, because (1) this case involves only one
mediumand (2) M. Shapiro clearly testified that he had previously
seen appellant print the word “Patrick” the sane as it was printed
on the docunent. The record shows that M. Shapiro was
sufficiently famliar with appellant’s printed word.

Atrial court has wi de discretion concerning the admssibility
of evidence, and a reviewng court should not disturb a trial
court's evidentiary ruling unless a clear abuse of that discretion
has been denonstrat ed. Kearse v. State, 662 So. 2d 677 (Fla
1995); Jent v. State, 408 So. 2d 1024 (Fla. 1981), cert. denied,
457 U.S. 1111 (1982). Di scretion is abused only where no
reasonable man would take the view adopted by the trial court.
Booker v. State, 514 So. 2d 1079, 1085 (Fla. 1985). Based on M.
Shapiro’s proffer, there was no abuse of discretion.

Even if error, however, it was harm ess pursuant to Fla. Stat.
§ 59.041, Fla. Stat. 8§ 924.33 and the holding of State v. Diguilio,
491 So. 2d 1129 (Fla. 1986), in that there was no reasonable

possibility that the alleged error contributed to the conviction.
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POINT V
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION BY ALLOWING OPINION
TESTIMONY OF A LAY WITNESS.

Hect or M nbso was the Broward deputy di spatched to appellant’s
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home when appellant or M. Shapiro called in the m ssing person
report (TV XlI, 1189/13-25). M. Mnoso testified wthout
objection that while there he went up to the fly bridge of
appellant’s boat to determne is soneone in that |ocation could
hear the splash or screamof a person falling off the boat (TV XI'I,
1199/ 10-18). The prosecutor then asked Deputy M noso whet her based
on his own observations he had an opinion as to whether such a
person could have been seen or heard from the fly bridge, and
def ense counsel interposed an objection solely on the basis of
speculation (TV XIl, 1199/19-23). The trial court overruled the
objection to the extent that Deputy M nbso’ s opinion was based on
hi s observations. Deputy Mnoso testified that according to his
observation of the location of the fly bridge relative to the back
of the boat he believed it was possible to hear a scream or a
splash fromthe fly bridge (TV XII, 1200/4). On cross-exam nation
Deputy M noso was asked if he ever started the boat engines to
determ ne what could then be heard, and Deputy M nbso responded
that he had not (TV XIl, 1202/12-16).

As below, appellant’s sole argunent now is that Detective
M noso’s testinony was nere speculation (IB 37). Appellant has
preserved no other issue for review Rodriguez v. State, 609 So.

2d 493 (Fla. 1992). Appellant cites to Durrance v. Sanders, 329
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So. 2d 26 (Fla. 1st DCA 1976) in support of this argunent, but
Durrance points out that testinony is purely speculative whenit is
not based on any premi se of fact. See also Drackett Products Co.
v. Blue, 152 So. 2d 463, 465 (Fla. 1963). Section 90.701 Fla.
Stat. (1995) further requires that opinion testinony of a |ay
W t ness be based on sonething the w tness perceived. See also
Somerville v. State, 584 So. 2d 200 (Fla. 1st DCA 1991). A |ay
W tness may give opinion testinmny when he has firsthand know edge
t hrough personal observations of the facts which are the basis of
his opinion. Barnes v. State, 415 So. 2d 1280, 1283 (Fla. 2d DCA
1982), rev. denied, 424 So. 2d 760 (Fla. 1982).

Detective Mnoso testified that he based his opinion on the
| ocation of the fly bridge relative to the |ocation of the back of
the boat, both of which he personally perceived. Therefore, this
opinion is not based on pure speculation but a prem se of fact.
Again, a trial court has wde discretion concerning the
adm ssibility of evidence, and a reviewi ng court should not disturb
a trial court's evidentiary ruling unless a clear abuse of that
di scretion has been denonstrated. Kearse v. State, 662 So. 2d 677
(Fla. 1995). Based on the above, there was no abuse of discretion.

The fact that Detective Mnoso did not start the engi nes of

t he boat does not affect the adm ssibility of his testinony but the
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wei ght . Further, on cross-exam nation defense counsel asked
Det ective M noso whether he had started the engines to determ ne
what could be heard with them running.

Even if error, however, it was harm ess pursuant to Fla. Stat.
8§ 59.041, Fla. Stat. 8§ 924. 33 and the hol ding of State v. Diguilio,
491 So. 2d 1129 (Fla. 1986), in that there was no reasonable

possibility that the alleged error contributed to the conviction.
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POINT VI
WHETHER IT WAS FUNDAMENTAL ERROR FOR
THE TRIAL COURT TO ADMIT INTO
EVIDENCE A TAPED CONVERSATION
BETWEEN APPELLANT AND KEN SHAPIRO.

The taped conversati on between Ken Shapiro and appel | ant was
admtted into evidence as State’'s Exhibit 7 (TV X, 998/8). As it
was recei ved into evidence and before it was published to the jury,
def ense counsel asked for a sidebar discussion and indicated that
he would object to its adm ssion, unless the prosecutor would
represent on the record that Exhibit 7 was the redacted copy of the
tape (TV X, 998/ 14-999/14). The prosecutor assured himthat it
was.

Appel  ant argues that M. Shapiro’s comment to appellant, “in
light of your past history, even she believes that you' re guilty”
anounts to fundanental error. Appellant concedes that he nade no
objection to the admssibility of the tape and that absent
fundanental error this issue has not been preserved for appellate
revi ew

In order for an error to be considered fundanental, it nust

reach down into the validity of the trial itself to the extent that

a verdict of gquilty could not have been obtained wthout the
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assi stance of the alleged error. Brown v. State, 124 So.2d 481
(Fla. 1960). None of the cases cited by appellant discuss the
| egal principle of fundanental error. However, in State v. Davis,
290 So. 2d 30 (Fla. 1974), which was cited by appellant, the reason
this Court affirmed the district court in Davis v. State, 276 So.
2d 846 (Fla. 2d DCA 1973) was because the collateral crines
evi dence becane a feature of the trial, taking up 25 pages of
transcri pt.

In this case the alleged error took up approxinmately one
sentence. Furthernore, the jury obviously believed the testinony
of Ken Shapiro and woul d have convi ct ed appel | ant even wi thout this
portion of the tape being played for them

A case very nuch on point is Lowe v. State, 650 So. 2d 969
(Fla. 1994), where the defendant failed to make a cont enporaneous
objection to the playing of a tape of an interrogation of him
during which a police officer referred to the defendant’s prior
robbery conviction and the fact that the defendant had been
previously incarcerated and also stated his opinion that the
def endant was guilty of the nurder in the instant case. Simlar to
this case, prior to trial in Lowe the State redacted portions of
the tape at defense counsel’s request. Defense counsel approved of

the redactions and nade no further objection to the admssibility
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of the tape. This Court ruled that under those facts the i ssue had
not been preserved for appellate review. Further, this Court found
that any error in admtting the unredacted portions of the tape was
not fundanmental error.

In Lowe, the opinion regarding guilt was nade by a |aw
enforcenent officer, while in this matter the opinion was nmade by
a lay wwtness. In Lowe, the collateral crines evidence was al so
made by a police officer and specifically referred to a prior
robbery conviction and prior incarceration. In this matter, the
only collateral crines evidence was the vague comment “in |ight of
your prior history.” Oher than what was said, the facts in Lowe
are alnost identical to this case. However, what was said and who
saidit in Lowe was nmuch nore prejudicial. Nonetheless, this court
found no fundamental error. Therefore, any alleged error in this
case is also not fundanental error and therefore has not been
preserved for appellate review

Even if error, however, it would be harm ess pursuant to Fl a.
Stat. 859.041, Fla. Stat. 8 924.33 and the holding of State v.
Diguilio, 491 So. 2d 1129 (Fla. 1986), in that there was no
reasonabl e possibility that the alleged error contributed to the

appel l ant’ s convi cti on.
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POINT VII
WHETHER THE JURY WAS REASONABLY
MISLED BY THE COURT' S JURY
INSTRUCTION ON JURISDICTION.
Appellant filed a pre-trial notion to dismss alleging that
the State of Florida does not have jurisdiction to prosecute a
hom cide when the only elenment occurring in Florida 1is
prenmeditation (R 67). Wen this instruction was brought up in the
char ge conference, defense counsel objected to the second paragraph
again on the basis that nere preneditation wthin the State of
Fl ori da does not invest the State of Florida wth jurisdiction (TV
XV, 1629/ 23-1630/13). Defense counsel stressed that his objection
was made to be consistent with his pre-trial notion (TV XV, 1630/ 6-

10) . Appel l ant nonetheless told the trial court that a venue

instruction was necessary (TV XV, 1630/16), but he never provided
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the trial court with a proposed witten instruction.

Now in addition to arguing that nere preneditation in Florida
does not invest the State of Florida with jurisdiction, appellant
argues that the |[|anguage “such as preneditation” inproperly
highlights the State’'s theory of the case and is one-sided.

A party may not raise on appeal the giving or the failure to
give a jury instruction unless he nakes an objection in the trial
court, stating distinctly the matter to which he objects and the
grounds of his objection. Fla. R Cim P. 3.390(d). The
obj ection nust be sufficiently specific both to apprise the trial
court of the alleged error and to preserve the issue for review.
Castor v. State, 365 So. 2d 701,703 (Fla. 1978); Gainer v. State,
633 So. 2d 480 (Fla. 1st DCA 1994). The second issue now argued
was not nmade in the trial court and has therefore not been
preserved for appellate review

Nonet hel ess, the standard of review is whether there was a
reasonabl e possibility that the jury could have been m sl ed by the
i nstruction, when exam ned within the context of the entire charge
to the jury. Cronin v. State, 470 So. 2d 802 (Fla. 4th DCA 1985).
The instruction as given would not have msled the jury. It stated
the law correctly and gave prenmeditation as an exanple of an

el enent that nust have occurred in Florida. This jury had likely
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never before heard the termelenent, as used in the context of a
crimnal trial, and this instruction would have helped them to
better understand their charge.

The first issue, whether nere preneditation in Florida is
sufficient to acquire jurisdiction, was resolved by this Court in
Keen v. State, 504 So. 2d 396 (Fla. 1987), pursuant to Lane v.

State, 388 So. 2d 1022 (Fla. 1980), and is |law of the case.

POINT VIII

WHETHER THE TRIAL COURT ABUSED ITS

DISCRETION IN SUSTAINING THE STATE’S

OBJECTION TO CROSS-EXAMINATION THAT

MICHAEL MORAN HAD EXPRESSED AN

INTENT TO INVOKE THE FIFTH AMENDMENT

PRIVILEGE.

M chael Mran testified that he nmet appellant in 1984, when
they were in the same cellblock together (TV XV, 1484/7-11).
Moran had been extradited to Florida on an outstandi ng warrant for
robbery and grand larceny (TV XIV, 1484/20). Instead of killing

Ken Shapiro according to appellant’s plan, M. Mran went to the

State Attorney’s office with the information (TV XIV, 1501/7). He

39



testified in this matter in 1987 (TV XV, 1476/1), and in return
for his testinmony the charges against him were dropped (TV XV,
1503) . Subsequently, he wound up in Mchigan serving a life
sentence w thout chance of parole, and there is nothing that his
current testinony could do to change that sentence (TV XIV, 1504).

On cross-exam nation, defense counsel asked M. Mran, “You
did not want to conme back here and testify, did you?” (TV XV,
1511/17). Moran responded that he did not (TV X1V, 1511/19). Then
when def ense counsel brought up the letter M. Mran had sent him
whi ch anong other things indicated that it was his intention to
raise his Fifth Amendnent right not to testify, the prosecutor
objected to any nention of his stated intent to invoke this right
(TV XI'V, 1512-13). The court sustained the State’s objection in
regard to the Fifth Amendnent but told defense counsel that he
could go into the fact that M. Miran was trying to put up whatever
roadbl ocks he <could to not testify (TV XV, 1513/14-20).
Subsequent|ly, defense counsel again asked M. Mran if he had
witten himindicating that at all costs he would refuse to testify
in this case, and after reviewng the subject letter M. Mran
indicated that he had (TV XV, 1514/9-24). M. Mran also
responded that he had witten in the letter that he could care | ess

of any contenpt of court charge that m ght emanate fromhis failure
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to testify (TV XV, 1515/6-10). Def ense counsel then asked M.
Moran if he had told co-counsel M. Kukec not to bother visiting
him because it was his intent not to testify, and M. Moran
testified that he did not say that (TV XV, 1515/14-1516/18).

Based on the above, the only issue properly before this Court
is whether the trial court erred in sustaining the State’'s
objection to any nention of M. Miran’s initial threat of invoking
his Fifth Amendnent privil ege. Appel l ant argues that the tria
court abused its discretion by doing so but has provided no case
| aw on point. In an appellate proceeding, the decision of the
trial court has the presunption of correctness, and the burden is
on appellant to denonstrate prejudicial error. Applegate v.
Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla. 1980).
Appel I ant has not fulfilled this burden.

Appel lant nerely cited to three cases which stand for the
proposition that erroneous restrictions on cross-examnation is
reversible error. However, these three cases are not conparable to
the instant case. In each of these cases, the direct testinony
purportedly gave a conplete picture of the facts wheninreality it
was not and left a mstaken inpression with the jury. See Coco v.
State, 62 So. 2d 892 (Fla. 1953)(m staken inpression that the

| atent fingerprints were those of defendant); Coxwell v. State, 361
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So. 2d 148 (Fla. 1978)(m staken inpression that the wtness
actually killed defendant’s wi fe according to the di scussed pl ans);
and Zerquera v. State, 549 So. 2d 189 (Fla. 1989)(m staken
i npression that the bullets belonged to defendant). 1In this case,
on the other hand, there was no m staken i npressi on made on direct
that required the requested testinony to clarify.

In regard to the Fifth Anmendnent privil ege, appellant argues
that M. Mran had no such privilege, but that is not the issue.
The issue is the inference that the jury m ght have drawmn. It is
clearly inproper for the State or defense to call a witness to the
stand for the purpose of invoking this privilege. Richardson v.
State, 246 So. 2d 771 (Fla. 1971); Faver v. State, 393 So. 2d 49
(Fla. 4th DCA 1981). The rationale for this rule is that neither
side has the right to benefit fromany inferences the jury may draw
sinply from the witness’ assertion of the privilege. Apfel v.
State, 429 So. 2d 85 (Fla. 5th DCA 1983). This rationale would
logically also apply when a wtness has threatened to assert this
privil ege.

Trial courts have broad discretion to i npose reasonable limts
on the scope of cross-exam nation. Jones v. State, 580 So. 2d 143,
145 (Fla. 1991); Maggard v. State, 399 So. 2d 973 (Fla. 1981). A

trial court’s ruling should not be overturned on appeal absent a
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cl ear abuse of that discretion. Tompkins v. State, 502 So. 2d 415
(Fla. 1986). Based on the above, appellant has not shown that the
trial court abused its discretion.

Even if error, however, the trial court’s ruling was harm ess
pursuant to Fla. Stat. 859.041, Fla. Stat. 8§ 924. 33 and the hol di ng
of State v. Diguilio, 491 So. 2d 1129 (Fla. 1986). \What appell ant
was trying to acconplish was to show that M. Mran’s wllingness
to testify had a direct relationship to any benefits that he m ght
obtain in return. Appellant made this point quite effectively on
cross-exam nation, and the additional fact that M. Mran
threatened using is Fifth Amendnent privilege would have added

not hi ng but an i nproper inference.

POINT IX
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WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN DENYING APPELLANT’S
MOTION TO SUPPRESS.

Appel I ant recogni zes that this Court has already affirmed the
trial court’s denial of his notion to suppress,? but argues that
this Court should reevaluate its ruling on several bases.

Appel l ant states that he now raises for the first tinme that
his taped statenment of Decenber 10, 1981, indicates that his then
attorney, Bruce Randall, would be continually representing himand
that he wanted all communications with authorities to go through
M. Randall. Appellant argues that since Oficer Amabile testified
that he had reviewed M. Keen's prior police statenents, he was
aware of the 1981 rel ationship between appellant and M. Randal
and was therefore obligated to contact M. Randall before
reinitiating the interrogation of M. Keen in August of 1984. In
support of this position, appellant cites to Edwards v. Arizona,
451 U. S. 477 (1981) and Del Duca v. State, 422 So. 2d 40 (Fla. 2d
DCA 1982). These cases hold that once an accused has invoked his
right to have counsel present during custodial interrogation a
valid wai ver of that right cannot be established by nerely show ng
only that the accused responded to police initiated interrogation

after again being advised of his Miranda rights. Therefore, the

2 Keen v. State, 504 So. 2d 396 (Fla. 1987).
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first issue is whether appellant was in custody when he gave his
statenent on Decenber 10, 1981.

A person is in custody if a reasonable person placed in the
sane position would believe that his or her freedom of action was
curtailed to a degree associated with an actual arrest. Traylor v.
State, 596 So. 2d 957 (Fla. 1992). Application of this test
requires a consideration of the totality of all the surrounding
ci rcunstances. Noe v. State, 586 So. 2d 371 (Fla. 1st DCA 1991).
Interrogation at the police station at the request of the policeis
inherently nore coercive than interrogation in other |ess
suggestive settings. Id.; Drake v. State, 441 So. 2d 1079, 81
(Fla. 1983). Thus, the location of the interrogation has a
significant bearing on the reasonabl eness of an i ndividual’s beli ef
that his or her freedom of novenent has been curtailed. Noe v.
State, 586 So. 2d 371 (Fla. 1st DCA 1991). For exanple, an
interrogation at a suspect’s hone is normally not custodial.
Morris v. State, 557 So. 2d 27 (Fla. 1990). So too, an
interrogation at the office of the defendant’s probation officer
has been found to be non custodial. Minnesota v. Murphy, 465 U.S.
420, 104 S. Ct. 1136, 79 L.Ed.2d 409 (1984).

Detective Scarbrough testified that appellant was not in

custody at the tinme and was free to cone and go at wll (TV XI,
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1208/ 18-23), and the objective facts al so support his statenent.
Appel | ant was not under arrest and his freedom of action was not
curtailed. Appellant was not arrested until alnost three years
|ater on August 23, 1984 (TV X I1l, 1333/21). Furt hernore,
appel l ant’ s statenment was not given at the sheriff’s office but at
a place famliar to appellant, his attorney’'s office at the bank
bui I ding on the corner of Commercial Boul evard and Federal Hi ghway
in Fort Lauderdale (TV XI, 1207, 1211). Mor eover, during the
initial part of the taped statenent Detective Scarbrough stated
t hat appellant had earlier nentioned that he may be noving and was
aski ng appel l ant how he could get in touch with himin the future
(TV X1, 1212). Attorney Randall told Detective Scarbrough that
appel l ant had indicated that he would stay in touch with him and
that Detective Scarbrough could probably reach appell ant through
him (TV XI'l, 1213/2). dearly, a reasonable person would believe
that he was free to go, since Detective Scarbrough was aski ng how
he could contact appellant in the future. At the end of the
nmeeting, appellant was in fact free to go and did so.

However, even if appellant were in custody when he gave his
statenent on Decenber 10, 1981, any invocation of right to counsel
at that tine did not continue to operate in 1984, because he was

rel eased after his statement in 1981. Keys v. State, 606 So. 2d
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669 (Fla. 1st DCA 1992); wilson v. State, 573 So. 2d 77 (Fla. 2d
DCA 1990). These cases point out that in Edwards the defendant had
been in continuous custody after he invoked his right to counsel
and that the holding of Edwards does not apply when there is a
break in custody.

Appel I ant al so asks that in light of his above argunent this
Court revisit its holding in Keen v. State, 504 So. 2d 396, 400
(Fla. 1987), that when appell ant was arrested and asked one of his
enpl oyees to call an attorney it was not an i nvocation of his fifth
anendnent rights because the statenment was nade before his initia
advi senment of Miranda. However, in that appellant was never in
cust ody on Decenber 10, 1981, or if he was in custody, since there
was a break in custody for approximtely three years this Court
shoul d not revisit that hol ding.

This Court previously held that although Keen was not taken
before a judicial officer within twenty-four hours of arrest, which
violated Rule of Crim nal Procedure 3.130, he had the burden of
showi ng that the del ay i nduced his subsequent statenent(s) in order
to have them suppressed. Keen v. State, 504 So. 2d 396, 400 (Fl a.
1987) . Appel | ant argues that since this Court has subsequently
hel d that under both the State and Federal Constitutions the right

to counsel attaches at first appearance, the above holding is no
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| onger vali d. Owen v. State, 596 So. 2d 985 (Fla. 1992) and
Phillips v. State, 612 So. 2d 557 (Fla. 1992), both cited by
appellant, make it very clear that under the State and Federa

Constitutions a defendant is entitled to counsel at the earliest of
the follow ng points: when he or she is formally charged with a
crime viathe filing of an indictnment or information, or as soon as
feasible after custodial restraint, or at (when a defendant
attends) first appearance. In Owen, since the questioning took
pl ace before first appearance there was no Sixth Amendnent
vi ol ati on. In Phillips, since the questioning took place after
first appearance the statenents were inadm ssible. In this case,
the statenent took place before first appearance; therefore, there
was no Si xth Amendnment violation. Again, the only violation is of
the rule of crimnal procedure and this Court’s prior holding is
still applicable.

Appel l ant al so argues that Gerstein v. Pugh, 420 U.S. 103
(1975) holds that the failure to take him to first appearance
within twenty-four hours is a violation of the Fourth Amendnent.
This is not so. Gerstein deals with prelimnary hearings and the
issue therein was whether a person arrested and held for trial
under an information is constitutionally entitled to a judicia

determ nation of probable cause for pretrial restraint. The
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holding was that the Fourth Anendnent requires a judicial
determ nation of probable cause as a prerequisite to extended
restraint of liberty following arrest. Although the opinion did
mention Florida' s procedure regarding initial appearances, this
hol ding has nothing to do with the failure to bring soneone
arrested to an initial appearance within twenty-four hours.
Appel l ant al so argues that he invoked his right to remain
silent, when he was arrested by Detectives Anabile and Scheff in
Orlando and subsequently made an equivocal request to renmin
silent. Detective Amabile testified that when Detective Scheff
told appellant that he could not predict whether appellant would
get a lighter sentence by confessing, appellant then said that he
could see no strategic reason to confess (TV X II, 1348/22).
Nonet hel ess, appellant continued his conversation with Detectives
Amabile and Scheff for a while longer, wuntil they returned
appellant to the Sem nole County Jail for the evening (TV X1,
1349). The next day, appellant and the officers conversed on their
return to Broward County but about nothing pertinent (TV X II
1349/ 23). However, once back in Broward County and after having
been re-advised of his rights, appellant signed a waiver of rights
formand agreed to give a statenent to the officers (TV XI1I, 1350-

52, 1357)(the signed waiver of rights formis found at R 181).
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First, there was not even an equivocal request to remain
silent. Appellant nerely indicated that he wanted quid pro quo
for his confession. In no manner did appellant state that he
wi shed to remain silent. But even if this statement were
construed an equivocal request to remain silent, it canme after a
knowi ng and vol untary waiver of his Miranda rights. See
Lightbourne v. State, 438 So. 2d 380 (Fla. 1983), cert. denied
465 U. S. 1051 (1984). Detective Amabile testified that when he
arrested appel |l ant he advised himof his Miranda rights (TV X1,
1336/ 22). Appellant indicated that he understood those rights
(TV Xi1, 1337/17). At no tine thereafter but before Detective
Amabi | e began speaking to appel |l ant about the case did appell ant
request an attorney (TV XIll, 1337/14). First Detectives Amabile
and Scheff transported appellant to the Sem nole County Sheriff’s
Ofice Jail (TV XI1l, 1335/15). Wiile there, appellant indicated
a wllingness to discuss the case with them (TV XIll, 1336/1), so
Det ectives Amabile and Scheff took appellant to the sheriff’s
of fi ce headquarters, where they questioned appellant (TV XiI1,
1336/2). It was not until very shortly before they returned
appellant to the Sem nol e County Jail that appellant indicated
that he saw no strategic reason to confess (TV X1, 1349).

Davis v. State, 512 U S. 452, 114 S.Ct. 2350, 129 L.Ed.2d

50



362 (1994), which applies to all the rights under Miranda, holds
that neither Miranda nor its progeny require a police officer to
stop interrogati on when a suspect in custody, who has nade a
knowi ng and vol untary waiver of his or her Miranda rights,
thereafter nakes an equi vocal or ambi guous request for counsel
(or toremain silent). This Court held that the principles in
Davis apply to confessions in Florida, in light of Traylor v.
State, 596 So. 2d 957 (Fla. 1992). Owen v. State, 696 So. 2d 715
(Fla. 1997).

Finally, appellant now argues that his statenents were
i nvoluntary and the product of inproper coercion. He argues that
his asking for an attorney for his business,® his refusal to
give a statenent on tape and his refusal to sign the handwitten
transcri pt support his contention that his statenents were

i nvoluntary. However, appellant gives no | egal basis or support

8 It should also be noted that although O ficer Anabile
testified on cross-examnation that imedi ately after he arrested
appel I ant, appellant asked one of his enployees at his place of
business to call a lawer for him (TV X1V, 1442/5-9), on redirect
O ficer Amabil e explained that appellant asked M. Sparks to get
the attorney for his business, so the business would continue
running (TV XI'V, 14665-16). O ficer Amabile went on the testify
t hat when he was subsequently conducting the witten interview of
appel l ant, appellant stated that he did not want an attorney,
because he knew nore than an attorney anyway (TV XIV, 1466/22-
1467/ 5).
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for this argunent. To the contrary, his refusal to give a taped
statenent or sign the witten statenent is irrelevant. See
Connecticut v. Barrett, 479 U S. 523, 107 S.C. 828, 93 L. Ed. 2d
920 (1987). Appellant also states that his physical and
enotional state prevented himfromgiving a voluntary statenent,
but he does not explain his condition or relate it to any | egal
standard. Appellant has clearly not fulfilled his burden of
showi ng error or prejudice in this regard. Appellant also states
that his statenents were i nduced by prom ses, but he does not

i ndi cate what those prom ses were or cite to the record. To the
contrary, Detective Amabile testified that he made no prom ses to
appellant (TV XIIl, 1357/7). Appellant also argues that the

of ficers used inproper influence by playing on his anger, when
they told himthat Ken Shapiro was not in custody and that the
State Attorney mght be less likely to offer Ken Shapiro i nmunity
if he would make a truthful statement. Again, appellant offers
no |l egal basis for his argunent other than citing to Bram v.
United States, 168 U.S. 532 (1987), which has nothing to do with
finding that a confession is coerced where an interrogator
suggests that an accuser might be less likely to get immunity if
the accused gives a truthful statenment. Appellant here argues

that his statement was the product of his anger, but in Bram the
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confession was the product of fear. These cases are not
conparable. Further, the Court in Bram noted that absent other
ci rcunst ances surroundi ng that confession the confession may wel |
have been adm ssible. The circunstances were that the accused
was in a foreign | and and was being or had been stripped of al
his clothing while being interrogated. Bram at 563. No such
circunstances were present in this matter. The facts in this
case show t hat appell ant was repeatedly advised of his Miranda
rights (TV XI1l, 1336/22, 1351/2), waived Miranda and signed a
wai ver of rights form before being questioned (TV X I, 1356/4,
1357/ 3) and agreed to speak with the detectives.

A ruling on notion to suppress is presuned correct and w ||l
be upheld if supported by the record. Rhodes v. State, 638 So.
2d 920, 925 (Fla. 1994). Furthernore, a review ng court should
interpret the evidence and reasonabl e i nferences and deducti ons
derived therefromin a manner nost favorable to sustaining the
trial court’s ruling. Ascensio v. State, 497 So. 2d 640 (Fl a.
1986); Johnson v. State, 438 So. 2d 774 (Fla. 1983). Based on
t he above, the record of this case supports the trial court’s
ruling and there was no abuse of discretion.

Nonet hel ess, an error on a ruling on a notion to suppress is

not per se reversible but can be found to be harm ess. Owen v.

53



State, 560 So. 2d 207 (Fla. 1990). Even if appellant’s August
24, 1984, statenent was admtted in error the trial court’s
ruling was harnl ess pursuant to Fla. Stat. 859.041, Fla. Stat. §
924. 33 and the holding of State v. Diguilio, 491 So. 2d 1129
(Fla. 1986). Although Ken Shapiro changed his story in regard to
what happened on the open sea in a manner which woul d i ncul pate
himin the crine, the jury clearly believed his testinony and
percei ved the insurance proceeds as the notive for the killing.
There is no reasonabl e possibility that appellant’s second

excul patory version of the facts would have contributed to the
verdi ct.

Al t hough appel |l ant does not allege error in regard to his
Decenber 10, 1981 statenent, it should be briefly addressed in
that appellant filed a pretrial notion to suppress all statenments
he made to | aw enforcenent officers (R 93) and on appeal now
argues that the trial court erred by admtting his police
statenments (IB 42). Appellant filed a pretrial notion to
suppress all statenents he nmade to | aw enforcenent officers (R
93). The trial court denied appellant’s notion before the trial
began (R 115). Wen the State offered into evidence appellant’s
taped statenent of Decenber 10, 1981, defense counsel stated, “We

don’t voice any objection” (TV XIl, 1210/21). Although a pre-
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trial notion to suppress may have been filed and denied, the

def endant nust al so interpose the appropriate objection when the
evidence is offered at trial to preserve the notion to suppress
as an appellate issue. Terry v. State, 668 So. 2d 954 (Fl a.
1996). Since appellant interposed no objection at trial in
regard to this statenent, the issue in regard to this statenent

has not been preserved for appellate review

POINT X

WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN DENYING APPELLANT’S
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MOTION TO DISMISS.

Appel I ant argues that the trial court erred in not
di sm ssing his indictnment, because appellant contends that it was
based on the perjured grand jury testinony of his brother Patrick
Keen. Patrick Keen testified before the grand jury on Septenber
12, 1984 (SR 111, 204). His testinony was essentially that
appellant told himthat he had killed his wife for the insurance
proceeds. Subsequently on May 18, 1987, after the first trial of
this matter, Patrick Keen gave a statenent to an assistant state
attorney which recanted his grand jury testinony and indi cated
that appellant had told himthat his wife’'s di sappearance was an
accident (SR 111, 245).

Patrick Keen was convicted of perjury by giving inconsistent
statenments (SR 171). No evidence has ever been presented to
prove which of the statenents was perjured testinony, and no
deci sion has ever been entered meking such a finding (SR 170).

In fact, defense counsel admts that there is only a 50%
probability that the indictnment was predi cated upon perjured
testinony (SR 172/13).

Appel lant relies on Anderson v. State, 574 So. 2d 87 (Fl a.

1981) and United States v. Basurto, 497 F.2d 781 (9th Cr. 1974),

but both these cases hold that due process is violated when a
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defendant has to stand trial on an indictnment which the
government knows is based in part on material perjured testinony.

However, this Court has stated as a general proposition that
recanted testinony is exceedingly unreliable, and in the context
of a notion for newtrial that it is the duty of the court to
deny a new trial where it is not satisfied that such testinony is
true. Armstrong v. State, 642 So. 2d 730 (Fla. 1994). 1In this
matter, the recanted testinony of Patrick Keen shoul d even be
nmore suspect, in that he is appellant’s brother.

In that the prosecutor did not know that the grand jury
testinony of Patrick Keen was perjured testinony, and in that the
recanted testinony of Patrick Keen is highly suspect, the trial
court did not abuse its discretion in denying appellant’s notion
to dism ss.

Further, United States v. Bracy, 566 F.2d 649, 655 (9th Gr.
1977), cert. denied, 439 U.S. 818 (1978) is helpful in that the
court distinguished Basurto, because in Basurto the case turned
on the perjured testinony of the grand jury witness. Also
hel pful is Francois v. Wainwright, 741 F.2d 1275, 1283, where the
court held that although there nmay be a basis to quash an
indictnment, if the evidence is such that there is no question

that the defendant would be reindicted then there i s no
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prejudice. In this matter, the case did not turn on the grand
jury testinony of Patrick Keen. The State’s chief w tness was
Ken Shapiro, who also testified before the grand jury. There is
no question that the testinony of Ken Shapiro al one woul d be

sufficient to reindict appellant.
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POINT XI
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN SUSTAINING THE
STATE’S OBJECTION TO CROSS-
EXAMINATION.

Appel I ant argues that the trial court erred by prohibiting
the cross exam nation of Oficers Amabile and Scheff in regard to
di scipline they received for inproper interrogation techniques in
anot her hom ci de case (R 43)(PM 47/5). However, nothing in the
record shows what the inproper interrogation techniques alluded
to were, when they were all egedly enpl oyed, why they were
i nproper, whether there actually was resulting discipline or what
the resulting discipline was. An appeal challenging a trial
court’s refusal to allow a defendant to cross exam ne a W tness
is not preserved for review where the defendant fails to proffer
the testinony he sought to elicit fromthe witness and the
substance of that testinony is not apparent fromthe record.
Finney v. State, 660 So. 2d 674 (Fla. 1995). The substance of
what appellant wanted to elicit in regard to this cross-

exam nation is not sufficiently discernible fromthe record, so

appel lant has failed to preserve this issue for appellate review.
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Further, a party may attack the credibility of a w tness
wi th evidence relating to character only to the extent that it in
turn relates to truthful ness. Section 90.609, Fla. Stat. (1995).
A party may al so attack the credibility of a witness by evidence
that the w tness has been convicted of certain crines. Section
90.610, Fla. Stat. (1995). A party may further inpeach a wtness
by (1) introducing prior inconsistent statenents; (2) show ng
that the witness is biased; (3) showing a defect in the wtness’
ability to observe, renmenber or recount the matters about which
the witness testified; and (4) introducing statenments by ot her
W t nesses which contradict the testinony of the inpeached
W tness. Section 90.608, Fla. Stat. (1995).

Appel I ant wanted to cross-exam ne the officers, not using
one of the above proper techni ques, but by using alleged prior
bad acts under Section 90.404(2), Fla. Stat. (1995). dearly, in
this context, the only purpose for wanting to place this all eged
evi dence before the jury was to show propensity. There is
nothing in the record to suggest that this all eged evidence was
rel evant to prove any material fact in issue in this case.

Wt hout showi ng that the evidence is relevant to a material fact
inissue, it is not admssible. 1d

Appel l ant cites to Mendez v. State, 412 So. 2d 965 (Fla. 2d
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DCA 1982), Henry v. State, 688 So. 2d 963 (Fla. 1st DCA 1997) and
Landry v. State, 620 So. 2d 1099 (Fla. 4th DCA 1993) in support
of his argunment. Each of these cases can be distinguished.
First, each of theminvolves the alleged use of excessive force.
This case does not. Al so, each involves officers who had been
the subject of prior investigations for use of excessive force.
These cases hold that where there is an issue of whether or not
excessive force was used in the instant case, prior
investigations into the officer’s use of excessive force are

rel evant to show notive and bias. Mendez noted that the notive
sought to be established was to avoi d bei ng suspended or even

di sm ssed for another incident involving excessive force. It
shoul d al so be noted that in Mendez and Henry the opinions show
t hat defense counsel proffered detailed information concerning
the prior investigations.

In this case, on the other hand, it is not apparent fromthe
record that the officers’ alleged prior discipline would have
provided a notive for lying at trial. It is unlikely that one
prior mnor violation of departnent rules would provide a notive
to commt perjury. Although Breedliove v. State, 580 So. 2d 605
(Fla. 1991) invol ves | aw enforcenent officers under crimnal

investigation, this Court pointed out that if the State’'s w tness
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is merely under investigation, the ability to cross-examne in
regard to this investigation is not absolute and in order to be
rel evant nust not be too renote in tinme and nust be related to
the case in hand. 1In this case, the record does not show whet her
t he conduct alluded had actually been investigated and resulted

i n sanctions, when the conduct happened or how the conduct was
related to conduct in this case.*

Trial courts have broad discretion to inpose reasonabl e
limts on the scope of cross-exam nation. Jones v. State, 580
So. 2d 143, 145 (Fla. 1991); Maggard v. State, 399 So. 2d 973
(Fla. 1981). WMreover, a trial court’s ruling should not be
overturned on appeal absent a clear abuse of that discretion.
Tompkins v. State, 502 So. 2d 415 (Fla. 1986). Based on the
above, appellant has not shown that the trial court abused its
di scretion.

Even if error, however, the trial court’s ruling was
harm ess pursuant to Fla. Stat. 859.041, Fla. Stat. 8 924.33 and
the hol ding of State v. Diguilio, 491 So. 2d 1129 (Fla. 1986), in
that there is no reasonable possibility that it contributed to

t he convi cti on.

4 Appellant only alleges that it generally involved
i nterrogation techni ques.
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POINT XII
WHETHER THE STATE OF FLORIDA HAD
JURISDICTION TO PROSECUTE THIS
CASE.

This issue was resolved in Keen v. State, 504 So. 2d 396
(Fla. 1987) and is |law of the case. Appellant offers no
substantial reason for this Court to reevaluate its prior
opi nion. For exanple, appellant argues that preneditation is not
an essential elenent of the crine of first degree nurder, but
this and other Florida courts have repeatedly held that it is.

Forehand v. State, 126 Fla. 464, 171 So. 241 (1936); State v.

powell, 636 So. 2d 138 (Fla. 1st DCA), review denied, 645 So. 2d
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454 (Fla. 1994). See also Asay v. State, 580 So. 2d 610 (Fla.),
cert. denied, 502 U.S. 895 (1991).

Furt her, appellant argues that preneditation is a nental
state and is therefore not conduct under Florida s crim nal
jurisdiction statute. However, the term conduct, as used in
crimnal law, is an action or om ssion and its acconpanying state
of mnd. Mdel Penal Code 8§ 1.13l; Black’s Law Dictionary 296
(6th ed. 1991). Therefore, preneditation is conduct and does
subj ect an accused to Florida s jurisdiction when alone commtted

within this state.

POINT XITI

WHETHER THE STATE OF FLORIDA HAD
JURISDICTION TO PROSECUTE THIS
CASE.
This issue was resolved in Keen v. State, 504 So. 2d 396
(Fla. 1987) and is |law of the case. Appellant offers no
substantial reason for this Court to reevaluate its prior

opi ni on.

Appel lant cites to Oregon v. Kennedy, 456 U.S. 667 (1982)
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and Duncan v. State, 525 So. 2d 938 (Fla. 3d DCA 1988) in support
of his argunment. However, in the above Keen opinion, this Court
cited to Oregon’s holding that for prosecutorial msconduct to be
the basis for barring retrial under the double jeopardy clause,
the prosecutor nmust intentionally “goad” the defense into
requesting a mstrial, and that nmere overreaching by a prosecutor
is not enough. The Oregon opinion also states that to provoke a
mstrial intentionally would allow a prosecutor to shop for a
nore favorable trier of fact, or to correct deficiencies in his
case or to obtain an unwarranted preview of the defendant’s
evidence. Id. at 941. The test under Oregon, therefore, is one
of prosecutorial intent, and the court nust infer the existence
or non-exi stence of such intent fromthe objective facts and
ci rcunst ances of each case. 1d. It should be noted that the
Duncan court specifically stated that it would not adopt a
standard broader than the Oregon standard to determnm ne when
doubl e jeopardy will bar retrial following a defendant’s notion
for mstrial due to prosecutorial m sconduct. 1d. at 941 n. 1.
In regard to this matter, this Court found that the
prosecutor’s conduct was during the heat of trial and done in
order to win his case; it was not done intentionally in order to

afford the state a nore favorable opportunity to convict the
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def endant. Keen at 402, n. 5. The facts have not changed, and
appel l ant has provided no basis for this Court to recede fromits

previ ous opi ni on.

POINT XIV
WHETHER FLORIDA’S STANDARD JURY

INSTRUCTION ON REASONABLE DOUBT IS
UNCONSTITUTIONAL.
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This Court has repeatedly rejected constitutional challenges
to this standard instruction. Monlyn v. State, 705 So. 2d 1
(Fla. 1997); Archer v. State, 673 So. 2d 17 (Fla.), cert. denied,
117 S. Ct. 197 (1996); Esty v. State, 642 So. 2d 1074 (Fla. 1994),
cert. denied, 514 U.S. 1027 (1995). Appellant has offered no
substantial reason for this Court to recede fromits prior

opi ni ons.
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POINT XV
WHETHER THE TRIAL COURT ERRED IN
OVERRIDING THE JURY’S RECOMMENDATION
OF LIFE.

Appellant was initially sentenced to death follow ng a
jury’s unani nous recommendation. Keen v. State, 504, So. 2d 396
(Fla. 1987). On retrial, appellant was again sentenced to death
after the jury recomended death by a seven-to-five vote. Keen
v. State, 639 So. 2d 597 (Fla. 1994). Again on retrial, this
jury recommended a |life sentence by a vote of seven-to-five (R
385) .

The jury considered the pecuniary gain, HAC, and CCP
aggravating circunstances (R 322-23)(TV XV, 1890/ 20-1891/18).
However, the jury considered no statutory mtigating
ci rcunst ances and only inconsequential non-statutory mtigating
ci rcunstances (R 324, 419)(TV XVil, 1894/22-1895/17). Under such
circunstances an override is proper. Washington v. State, 653
So. 2d 362 (Fla. 1994), cert. denied, 116 S.Ct. 387 (1995).

The first mtigating circunstance argued by appellant is the
di sparate treatnment of Ken Shapiro. Disparate treatnent of
equal ly or nore cul pable acconplices is sufficient to preclude a
jury override. Parker v. State, 643 So. 2d 1032 (Fla. 1994);

Jackson v. State, 599 So. 2d 103 (Fla.), cert. denied, 113 S.C
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612 (1992). Appellant relies principally on Brookings v. State,
495 So. 2d 135 (Fla. 1986), Fuente v. State, 549 So. 2d 652 (Fla.
1989) and Harmon v. State, 527 So. 2d 182 (Fla. 1988), all of
whi ch are distinguishable fromthe instance case. Brookings and
Fuente i nvolved contract nurders, where the acconplices hel ped
plan and carry out the homcide. |In both cases one acconplice
was the individual who placed the contract and the other
acconplice had a high Ievel of involvenent in planning and
carrying out the execution. For exanple, the acconplice in
Brookings hel ped purchase the nurder weapon, hel ped devise a plan
to lure the victimfromhis home, drove to and fromthe nurder
scene and ran over the victims body. |In Fuente, the acconplice
dug the victinms grave prior to the hom cide, took the murder
weapons to the nutual neeting place, attenpted to kill the victim
with three shots to the head, but his weapon m sfired, hel ped
drag the body to the grave site, buried the body and incinerated
the car. | n Harmon the hom cide was commtted during a robbery
and the acconplice could have been found guilty of first degree
mur der under a felony murder theory. |In this case, Ken Shapiro
coul d not have been found guilty under a felony nmurder theory.
Furt hernore, Ken Shapiro was not an equally or nore cul pabl e

acconplice. This case is very nuch |like Thompson v. State, 553
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So. 2d 153 (Fla. 1989), where the defendant and three of his
associ ates ki dnaped the victimand took himoffshore in
Thonpson’s boat. After they beat the victim Thonpson shot him
in the back of the head. The victimwas wapped in chains and
dunped overboard. As appellant does here, Thonpson argued that
the jury may have recommended |ife, because the others invol ved
in the nurder received | esser sentences or were granted i munity
in exchange for their testinony. This Court, however, found that
the override was proper because the record showed that (1) it was
Thonmpson who was in charge and his acconplices who were
subordi nates; (2) it was Thonpson that ordered that the victimbe
apprehended; and (3) it was Thonpson who inflicted the fatal
shot. Simlarly, in Craig v. State, 510 So. 2d 857, 870 (Fl a.
1987), this Court indicated that where the evidence shows that
t he defendant was the planner, instigator and prinme nover with
regard to the homcide, disparate treatnent is not a factor that
woul d require the court to followa jury' s Iife reconmendati on
In Craig, the acconplice actually shot and killed the two
victinms, took the bodies to a different |ocation and hel ped
di spose of themin a deep sinkhole.

In this case, it was appellant who was clearly in charge and

Ken Shapiro who was the subordinate. As the trial court
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indicated in his sentenci ng menorandum

M. Shapiro’s testinmony was filled with references
to the fact that the defendant was nore successful and
made nore noney than he did. He stated that the
def endant often | oaned hi m noney when he had none and,
consequently, M. Shapiro ended up ow ng hi m several
t housand dollars. The defendant even bought a new
Cadi Il ac which was registered in his own nane but was
primarily driven by M. Shapiro. Eventually Ken
Shapiro noved out of his grandparents’ hone and into an
apartnent the defendant |eased in Hi aleah. Later the
two noved into a |arger apartnment in North Mam.

After M. Shapiro returned froman unsuccessful job in
Tanpa, he again noved in wth the defendant, this tine
into a waterfront hone in Dania. The defendant al so
rehired M. Shapiro to work for himas a training
supervi sor

Not only did the defendant provide M. Shapiro

with a job and a place to |live, he also becane a soci al

outlet for him The evidence revealed that the two

went to numerous sporting events together, as well as

to the novies. The sporting events created sone of M.

Shapiro’s i ndebtedness to the defendant in the form of

ganbling debts. Cdearly, M. Shapiro functioned in the

def endant’ s shadow t hroughout their association.
(R 456-57).

The evi dence al so shows that appellant chose the victim
pl anned the nmurder and carried it out. There is no question that
appel l ant was the instigator and prinme nover in this hom cide.
Ken Shapiro testified that as early as 1980 appel |l ant planned to
marry Anita Lopez to kill her for profit (TV X, 943). At first
his plans were only general nmethods to enploy (TV X, 945/ 1,

945/ 11). Hi s second plan was to take her into the ocean and
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drown her. By Cctober of 1981 appellant started to fornul ate
specific plans (TV X, 955/6). Appellant admtted to Detective
Philip Amabile that he discussed nurdering Anita for the

i nsurance noney but contended that he was not serious (TV X II
1384/ 22-1385/10). Unli ke Thompson, appellant did not order
Shapiro to kidnap Anita because that was unnecessary, but
appel l ant did order Shapiro to conply with his demands and
cooperate or he would kill Shapiro or his grandparents (TV X
954/5, 958/1). Appellant carried out the first phase of his plan
by purchasing the two double indemity life insurance policies on
Anita’'s life which named himprimary beneficiary. Nothing in the
record shows that Ken Shapiro played any role at this stage.
Appellant finally told Shapiro that he intended to carry out his
final plans on Novenber 15, 1981, weather permtting (TV X, 956).
On that day as planned, appellant drove the boat out Port

Evergl ades into the ocean (TV X 964). Shapiro testified that
appel l ant was the one who pushed Anita overboard (TV X, 970/7).
Appel l ant then ordered Shapiro to put the boat in gear to
distance it fromAnita (TV X, 970/ 15, 24). Shapiro testified
that he just gently engaged the gears, and appellant i mredi ately
thereafter took control of the boat (TV X, 971/6).

Ken Shapiro’s involvenent in this hom cide was nmuch | ess
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than the acconplices in both Thompson and Craig. The disparate
treatnent of Ken Shapiro is not a reasonable basis for the jury’'s
recomendation of life.

Appel  ant al so argues that the |life recomendati on was
reasonabl e, based on the credibility problens of Ken Shapiro.
Bot h appel l ant and Shapiro originally gave consistent statenents
under oath that Anita Lopez di sappeared off the boat (TV X
981/13; X1, 1220/15). Subsequently, Ken Shapiro gave anot her
sworn statenment to authorities indicating that appellant had
pushed Ms. Lopez in the ocean to collect the insurance proceeds.
M. Shapiro admtted at trial that he put the boat in gear when
told to do so by appellant (TV X, 971/6) and al so adm tted that
he originally corroborated appellant’s story that Ms. Lopez was
mssing (TV X, 977/5). However, M. Shapiro also testified that
appel l ant threatened to kill himor his grandparents, if he
failed to cooperate or ever opened his nmouth about the incident
(TV X, 954/5, 981/1, 981/9).

Appel I ant al so gave a subsequent statenent changing his
version of the facts (TV XIIl, 1359/13). However, appellant’s
new story was that Ken Shapiro accidentally pushed himand Anita
into the water (TV XIl1, 1361/7, 1363/20). Based on these two

changed statenents, the death of Anita Lopez was either caused by
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hom ci de or accident. The jury chose to believe M. Shapiro.

This case is different from Pomeranz v. State, 703 So. 2d
465 (Fla. 1997), where there was no question that the death was
the result of a hom cide and where the defendant and the State’'s
chief witness both clainmed the other committed the nmurder.® This
case is also different from Douglas v. State, 575 So. 2d 165
(Fla. 1991), where again there was no question that the death was
the result of a hom cide and where several defense w tnesses
testified that the defendant had an alibi.

Clearly, the jury believed Shapiro’s testinony at qguilt
phase. |If during penalty phase the jury’s recomendati on was
i nfluenced based on what they perceived as a credibility problem
with Shapiro’' s testinony, then their recommendati on woul d have
been the result of sone lingering doubt. Lingering doubt cannot
be the basis of a jury recommendation. King v. State, 514 So. 2d
354 (Fla. 1987), cert. denied, 487 U.S. 1241 (1988).

Additionally, Shapiro’'s credibility could not have been a
reasonabl e influence on the jury' s advisory recommendation, in
that Shapiro’ s testinony incul pated hinself in the hom cide.

Granted, he was given use immunity, but he was not given inmunity

S Furthernore, unlike this case the witness had an extensive
crimnal record and a $3, 000 per week cocai ne habit.
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until the day after he nmade the incrimnating statenent to
authorities (TV XIV, 1408). On the other hand, appellant’s
changed statenent was sel f-excul patory. Furthernore, the
acqui sition of the insurance policies and testinony of M chael
Moran corroborate the testinony of Ken Shapiro.

No one can deny that M chael Mran is an opportunist, but he
nonet hel ess had a great deal of personal information pertaining
to Ken Shapiro that he woul d not have known unl ess so inforned by
a third person. Ken Shapiro testified that a portion of this
information was in appellant’s handwiting (TV XII 1185-86), and
Max Jarrell wth the F.B. |. testified that appellant’s left
t hunmbprint was on the side where the witing was |ocated (TV XV,
1597/ 1, 1603/8, 1604/ 16).

Based on the above, Ken Shapiro’s credibility is not a
reasonabl e basis for the jury’' s recommendation of life.

Appel  ant al so argues that the jury’'s recomendati on could
have been based on a conflict in the evidence as to the identity
of the actual killer, because appellant testified that it was Ken
Shapiro who pushed himand Anita Lopez overboard. However, this
woul d al so be an unreasonabl e basis for a jury recommendation, in
that it would necessarily be based on |ingering doubt. The cases

cited by appellant are distinguishable. |In Pentecost v. State,
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545 So. 2d 861 (Fla. 1989), Hawkins v. State, 436 So. 2d 44 (Fl a.
1983), and Cooper v. State, 581 So. 2d 49 (Fla. 1991) there was
ot her evidence that corroborated the defendant’s assertion that
another commtted the homcide. |In this case, the only
conflicting evidence was appellant’s statenment. In Malloy v.
State, 382 So. 2d 1190 (Fla. 1979), the jury could have found the
defendant guilty of felony nurder but such is not the case in the
instant matter. Further, in Malloy, there was equal conplicity
of the other participants. In this matter, appellant was clearly
the major participant and the major potential beneficiary. 1In
Harmon v. State, 527 So. 2d 182 (Fla. 1988) this specific issue
was not discussed, and in Barrett v. State, 649 So. 2d 219 (Fl a.
1994), the opinion does not give enough factual background to
make a cl ear analysis. Nonethel ess, what nmakes the jury’'s
recommendati on reasonable in these cases is sonething in addition
to the defendant pointing his finger to another. |In this case
that is all we have, and that makes this basis for a jury
recomrendati on unr easonabl e.

Appel I ant al so argues that because his father was an
al coholic who deserted the famly is a reasonable basis for the
jury’s recommendation. Appellant’s nother testified to this (TV

XVIl, 1842,/9). However, the entire focus of her testinony was
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on appellant’s father. There is not one scintilla of evidence
that focuses on the resulting inpact to appellant other than he
assunmed the father figure to his siblings. The evidence at the
penalty phase is supposed to focus on the defendant’s character,
not the character or shortcom ngs of another person, and the

evi dence presented concerning appellant’s father alone cannot
support a jury recommendation to life. Valle v. State, 581 So.
2d 40 (Fla. 1991).

Appel  ant al so argues that other bases for the jury’s
recommendati on may have been his caring relationship with his
famly, his nunerous positive achievenents as a youth, his
excel l ent enpl oynent record, his excellent record while
i ncarcerated, his good behavior at trial, and his potential for
rehabilitation. However, as pointed out in Harmon v. State, 527
So. 2d 182, 189 (Fla. 1988), it would not be reasonable for a
jury to recommend a sentence of life based only on these non-
statutory mtigating factors. See also Washington v. State, 653
So. 2d 362 (Fla. 1994), cert. denied, 116 S.Ct. 387 (1995);
Zeigler v. State, 580 So. 2d 127 (Fla. 1991).

Appel  ant argues that the jury could have rejected or given
| ess weight to the HAC, CCP and pecuni ary gain aggravators.

However, the evidence shows that appellant was planning to marry
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soneone and kill her for profit as early as 1980. As tine
passed, appellant planned different methods of acconplishing his
goal. His first idea was to push her off a high building (TV X
945/ 1). His second plan was to drown her in the ocean. He even
contenpl ated the type of person he would target for death, that
bei ng an unsuspecting person w thout nuch intelligence (TV X

944/ 10-16). He finally selected Anita Lopez and married her in
August of 1981 (TV X, 952/10). He purchased two $50,000 life

i nsurance policies both with double indemity provisions.S?

Appel  ant argues that the fact that one of those policies was a
whole life policy shows that his intent was savi ngs and not

hom cide for profit; however, appellant fails to nention that the
subj ect whole life policy was what is known as a nodel 3, which
means that it has reduced premuns for the first three years (TV
X1, 1268/4-7). So essentially this policy was also a term
policy at the tinme of Ms. Lopez’'s death. \Wen appellant finally
i npl enented his plan and pushed Anita Lopez into the water sone
ten to twenty mles offshore, she was pregnant and appell ant knew
it. After pushing her into the water, appellant then kept the

boat far enough away from her so she could not get aboard but

6 Meaning that they would pay $100,000 if death was due to
accident (TV XIl, 1238/18).
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cl ose enough to see when she went down. This went on for sone
tinme, but appellant finally had to | eave when it becane dark and
he could no | onger see Anita. No one knows how |l ong Ms. Lopez
struggled for her life or how she eventually died. Drowning,
al though likely, is of course not the only possible manner of
deat h under such circunstances. Exposure to the sun and heat
over days or consunption by aninals of the sea are al so
possibilities. Regardless, her death had to be horrific. As the
trial court stated:

This court cannot inmagine greater torture

than the nental angui sh caused by being

abandoned in the ocean nearly twenty mles

fromland at night. It certainly gave the

victimtinme to think of her inevitable, if

not i mredi ate, death. Furthernore, the

def endant’ s purposeful maneuvering of the

boat to keep it just out of the victinis

range is clear evidence of the extrene

depravity and utter indifference to the

suffering of another that this aggravating

fact or addresses.
(R 453-54)
Clearly, based on these facts it would have been unreasonable for
the jury not to find the existence of each of these aggravating
ci rcunst ances.

Appel  ant argues al so that the jury nay have nerged the

pecuni ary gain and CCP circunstances; however, these

circunstances do not double in that they are not based on the
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sanme essential features of the crine or of the offender’s
character. Fotopoulos v. State, 608 So. 2d 784, 793 (Fla. 1992);
Echols v. State, 484 So. 2d 568 (Fla. 1985). Therefore, it would
have been unreasonable for the jury to nerge these circunstances.
This is one of those rare cases where an override by the
trial court is justified. There were three aggravating
circunstances, two of which are very weighty. There were no
statutory mtigating circunstances and the non-statutory
mtigation was insignificant. The facts suggesting a sentence of
death are so clear and convincing that virtually no reasonabl e
person could differ. Tedder v. State, 322 So. 2d 908 (Fl a.

1975) .
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POINT XVI
WHETHER THE TRIAL COURT ERRED IN
THE PREPARATION OF THE SENTENCING
ORDER.

Appel lant first argues that the trial court applied
incorrect law in regard to disparate treatnment. Appellant argues
that if a participant in the crime is a principal in the first
degree then his conparable |evel of involvenent in the hom cide
isirrelevant to a disparate treatnent analysis. This is clearly
incorrect. |If such were the case, then the | anguage and anal ysi s
in such cases as Parker, Jackson, Thompson, Colina, and Craig,
all nmentioned in the prior point, would be superfluous. It is
highly unlikely that this Court would spend so nuch tine
anal yzi ng what an equally or nore cul pable acconplice is, when
the only required showing is that the acconplice qualified as a
principal in the first degree. Being a principal in the first
degree is but one factor in analyzing the relative culpability of
a co-participant. This was clearly set out in Thompson v. State,
553 So. 2d 153, 158 (Fla. 1989). In Thompson, the co-
partici pants and Thonpson ki dnaped the victimand took himon a

boat into the open sea, where the co-participants joined in
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torturing the victim wapping himin chains and, after Thonpson
shot him dunping himin the water. There is no doubt that these
co-participants were principals in the first degree, but
nonet hel ess this Court found no basis upon which the jury could
have recommended life in order to prevent disparity in
sentencing, in that Thonpson was in charge and inflicted the
fatal shot. Undoubtedly, the nmere fact that a co-participant is
a principal in the first degree does not necessarily nean that he
or she should be subjected to equal treatnent.

Appel I ant al so argues that the trial court erred in
rejecting his potential for rehabilitation as a mtigating
circunstance. Contrary to appellant’s assertion, the prosecutor
did not explicitly agree to the existence of this circunstance
(TV XV, 1866/2). Appellant argues that this mtigator was shown
by evidence of his good work history, his good prison record and
his positive character traits and acconplishments. The trial
court however i ndicated:

This assertion is nmere specul ation and not grounded in

any testinmony or evidence in this case. Therefore, the

court finds this mtigating circunstance does not

exi st .

(R 459)

Further, as the prosecutor noted in his override recomrendation

to the judge (R 270), appellant overl ooks that the evidence shows
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that while in prison he attenpted to hire Mchael Mran to kill
Ken Shapi ro.

Finding or not finding that a mtigating circunstance has
been established is within the discretion of the trial court and
w Il not be disturbed on appeal if supported by conpetent
substantial evidence. Bryan v. State, 533 So. 2d 744 (Fl a.
1988). The instant record supports the trial court’s conclusion
that this circunstance does not exist.

Appel l ant al so argues that the trial court erred in failing
to find in mtigation that his father was an al coholic who
deserted the famly. However, as stated above, the testinony of
appellant’s nother in this regard focused entirely on the father
and not on defendant’s resulting character. Therefore, this
cannot serve as mtigation. Hegwood v. State, 575 So 2d 170
(Fla. 1991).

Appel I ant al so argues that based on the sentencing
menmorandumthe trial court failed to consider such matters as his
bei ng a good brother and son and his achi evenents as a youth.
However, defense counsel did not request that these specific
matters be addressed to the jury or by the court (R 419). The
trial court did give an instruction on all non-statutory

mtigating circunstances requested by appellant, except for
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i ngering doubt (R 320), and addressed each of these matters in

t he sentenci ng menorandum (R 456-59). The defense nust share the
burden and identify for the court the specific nonstatutory
mtigating circunstances it is attenpting to establish, and
having failed to do so, appellant cannot now clai mon appeal that
additional mtigation existed. Lucas v. State, 568 So. 2d 18,
23-24 (Fla. 1990). Further, the failure of the trial court to
specifically address every conceivable mtigating circunstance or
to specifically address appellant’s evidence and argunents in his
findings of fact in his sentencing order does not denonstrate

t hat such evidence was not considered. Brown v. State, 473 So.
2d 1260, 1268 (Fla. 1985); Mason v. State, 438 So. 2d 374, 379-80
(Fla. 1983). The trial court did indicate that he considered

ot her aspects of the defendant’s character or record and ot her
circunstances of the offense (R 459). Appellant has failed to
show any error by the trial court.

Appel I ant here nmakes the sane argunent he nmade in Point XV
in regard to the aggravating circunstances. Please refer to
Point XV for the State’s response. However, in this context when
a trial judge finds that an aggravating circunstance has been
establ i shed, the finding should not be overturned unless there is

a lack of conpetent substantial evidence to support it. Raleigh
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v. State, 705 So. 2d 1324 (Fla. 1997); Swafford v. State, 533 So.
2d 270, 277 (Fla. 1988). As nentioned above, there is a plethora
of record evidence to support the trial court’s findings in

aggr avati on.

Appel I ant al so argues that the trial court inproperly relied
on the length of the jury's deliberations and the split in their
vote. The trial court prepared a thirteen-page sentencing order
(R 449-61). In the sentencing order the trial court indicated
that it gave great weight to the jury’ s sentencing recomrendation
(R 450). The court carefully analyzed each of the aggravating
and mtigating circunstances (R 450-59). Near the end of the
sentencing order, the trial court stated:

The jury deliberated and, within sixty seconds,
recommended that this court sentence the defendant to

[ife in prison by a mgjority of seven to five. The |aw

is clear that a jury recomendation of life or death

must be given great weight by the sentencing judge and
shoul d not be overrul ed unl ess no reasonabl e basi s

exist for the opinion (citation omtted). In fact,
this court cannot sustain a sentence of death follow ng
a jury recomendation of |ife unless “...the facts

suggesting a sentence of death are so clear and
convincing that virtually no reasonabl e person could
differ” (citation omtted). After careful
consideration of the facts and circunstances of this
case, the court has reached the conclusion that the
jury’ s recommendation of a sentence of life in prison
is inappropriate and an override of the jury's advisory
sentence i s warranted.

The court finds the evidence in mtigation is
m ni mal conpared to the magnitude of the crinme that has
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been commtted by the defendant. In the final
analysis, the mtigating circunstances found to exist
have no relationship to the crime conmtted to such a
degree that the jury could reasonably conclude life is
a proper penalty.

Furthernore, the jury’'s decision during the guilt
phase of this proceeding essentially disregards any
theory that the death of Anita Keen was accidental. |If
the jury believed that the victinms death was the
result of preneditated nurder, then the cold and
calculated plan to kill her nust necessarily outweigh
the mtigating circunstances presented by the defense.
This court can only conclude that the jury’ s hasty
recommendation of life indicates that it was based on
sonmet hing other than the sound reasoned judgnent
required in such cases. Had the jury considered the
aggravating and mtigating circunstances, the facts
suggesting a sentence of death are so clear and
convincing that virtually no reasonable person could
differ. The mtigating evidence is wholly insufficient
to outwei gh the aggravating circunstances in support of
a life sentence.

(R 459-461).

It is clear fromthe above excerpt that the trial court
mentioned the seven to five vote only in passing and only as
commentary on the course of the proceedings. Certainly, there
was no consideration of it as a non-statutory aggravating
circunstance. Froma review of the sentencing order it is
apparent that the split vote was not a factor upon which the
trial court relied in deciding to i npose the death sentence.
Therefore, there was no error or at nost harnless error. Craig

v. State, 510 So. 2d 857 (Fla. 1987).
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In regard to the length of the jury' s deliberation, it does
appear as the trial court did consider this in reaching his
i ndependent decision to override their recommendati on. However,
it is also abundantly clear fromthe sentencing order that the
trial court carefully eval uated and wei ghed t he aggravati ng and
mtigating circunstances. It is clear that nonetheless the trial
court gave great weight to the jury’'s recomendation. It is clear
that the trial court justified its override on sufficient
ci rcunstances other than the length of jury deliberations.
Therefore, if error it was harnl ess pursuant to Fla. Stat.
859.041, Fla. Stat. § 924.33 and the hol ding of State v.
Diguilio, 491 So. 2d 1129 (Fla. 1986).

Appel l ant cites to McCampbell v. State, 421 So. 2d 1072
(Fla. 1982), but McCampbell does not hold that concluding the
jury did not have sufficient tine to consider its penalty verdict
is reversible error. In fact, in McCampbell the focus was not on
this alleged error but on the fact that the trial court (1)
considered that the appellant never acknow edged his guilt or
showed any renorse to the court, which is an invalid non-
statutory aggravating circunstance; and (2) concluded that the
appel l ant procured the perjury of his girlfriend for the purpose

of establishing an alibi defense, which was not supported by the
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evi dence and which also is an invalid non-statutory aggravating
circunstance. In light of the otherw se thoughtful and seasoned
analysis of the trial judge in this matter, the fact that he only
based his opinion of the jury s reasonabl eness in small part on

the length of their deliberations was harm ess to the outcone.

POINT XVII

WHETHER THE TRIAL COURT ERRED IN
FAILING TO CONSIDER LIFE WITHOUT
PAROLE AS A SENTENCING OPTION.
In this appeal, Appellant clains that the trial court

commtted fundanental error by failing to consider this
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sentencing option in determning the proper sentence (IB 91).
Appel I ant cl ai s fundanmental error, because he failed to preserve
this issue for appellate review by objecting in the trial court.
Not only did he not request the jury be so instructed (TV XVII
1826-37), he in fact recommended that they be instructed that the
alternative to death is life inprisonment without the possibility
of parole for 25 years (R 414, 430). Appellant also failed to
raise this issue in his sentencing nmenorandum (SR 141-153), at
the Spencer hearing (TV XVI1, 1910-1915), at sentencing (TV XVII,
1917-1943), or in his objections to the sentencing order (SR 154-
59).

Nonet hel ess, this Court has held that under such
circunstances the trial court was correct to apply Section
775.082, Florida Statutes (1981), which was in effect at the tine
of the crinme in 1981. Hudson v. State, 23 Fla. L. Wekly S71

(Fla. Feb. 5, 1998).

POINT XVIII

WHETHER ELECTROCUTION IS CRUEL AND
UNUSUAL PUNISHMENT.

89



Chal |l enges to constitutionality issues nmust be preserved by
notion or objection in the |lower court. See San Martin v. State,
23 Fla. L. Weekly, S1 (Fla. Dec 24, 1997); FEutzy v. State, 458
So. 2d 755, 757 (Fla. 1984). Appellant nmade no such objection
bel ow, therefore this issue has not been preserved for appellate
revi ew.

Nonet hel ess, this Court has repeatedly held that use of the
electric chair in Florida is not cruel and unusual punishnent.
Jones v. Butterworth, 22 Fla. L. Wekly S659 (Fla. Cct. 20,
1997); Pooler v. State, 704 So. 2d 1375 (Fla. 1997); Fotopoulos
v. State, 608 So. 2d 784 n. 7 (Fla. 1992). Appellant has offered
no substantial reason for this Court to recede fromits prior

opi ni ons.
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POINT XIX

WHETHER FLORIDA’S DEATH PENALTY
STATUTE IS UNCONSTITUTIONAL.

Appel  ant al so argues that the death penalty is
unconstitutional. This Court has repeatedly rejected this
argunent. San Martin v. State, 23 Fla. L. Wekly S1 (Fla. Dec
24, 1997); Pooler v. State, 704 So. 2d 1375 (Fla. 1997); Hunter
v. State, 660 So. 2d 244 (Fla. 1995), cert. denied, 116 S.Ct. 946
(1996); Fotopoulos v. State, 608 So. 2d 784, 794 & n.7 (Fla.
1992). Appellant has offered no new argument or substanti al

reason for this Court to recede fromits prior opinions.
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CONCLUSION

WHEREFORE, based on the foregoing argunents and authorities,
the State requests that this Honorable Court AFFIRM the trial
court’s judgnent and sentence.

Respectful ly subm tted,
ROBERT A. BUTTERWORTH

ATTORNEY GENERAL
Tal | ahassee, Flori da

DAVID M. SCHULTZ

Assi stant Attorney General
Fl ori da Bar No. 0874523
1655 Pal m Beach Lakes Bl vd.
Suite 300

West Pal m Beach, FL 33401
(561) 688-7759
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