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Appel I ant was the defendant and appell ee the prosecution in
the Crcuit Court. The volune of the current record or transcript
will be referred to by roman nuneral. The follow ng synbols wll
be used:

R Record on Appea

T Transcri pt on Appeal

ST Suppl enment al Transcri pt on Appeal

1R Record of Oiginal Appea

2R Record of Second Appea

STATEMENT OF THE CASE

Appellant will rely on his Initial Brief herein.

STATEMENT OF THE FACTS

Appellant will rely on his Initial Brief herein.

SUMVARY OF THE ARGUMENT

1. The trial judge inposed a sentence of death over a jury’s
recommendation of |ife when the jury did not nake any factfindi ngs
as to death eligibility. This violates the rights totrial by jury
and to due process guaranteed by the Fifth, Sixth, Eighth, and
Fourteenth Amendnents to the United States Constitution and by
Article I, Sections 2, 9, 16, 17, and 22 of the Florida

Consti tution. Jones v. United States, u S , 119 S. Ct

1215 (1999). This is especially true in the present case when al

the aggravating circunstances relate to the crimnal episode.
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State v. Overfelt, 457 So. 2d 1385, 1387 (Fla. 1984) (Overrul ed on

other grounds in State v. Gray, 654 So. 2d 552 (Fla. 1995).

ARGUMENT

PO NT I
THE TRIAL COURT ERRED IN | MPOSI NG THE DEATH
PENALTY OVER A JURY RECOVMENDATION OF LIFE
WHEN THE JURY DI D NOT MAKE ANY FACTFI NDI NGS AS
TO DEATH ELI G BI LI TY.

The trial judge inposed a sentence of death over a jury’s
recommendation of Iife when the jury did not nmake any factfindi ngs
as to death eligibility. This violates the rights to trial by jury
and to due process guaranteed by the Fifth, Sixth, Eighth, and
Fourteenth Amendnents to the United States Constitution and by

Article |, Sections 2,9, 16,17, and 22 of the Florida Constitution.

Jones v. United States, us _ , 119 S . 1215 (1999). This

epi sode is especially true when all the aggravating circunstances

relate to the crimnal episode. Overfelt, supra.

In this case, the jury recormmended life inprisonnent and did
not nmake any fact findings as to aggravating circunstances.
XVI1T1903. The trial judge inposed the death penalty. XVIIT1916-

43. The United States Suprene Court recently issued Jones, supra

which left the constitutionality of this practice in serious doubt.
In Jones, the Court was required to deci de whether the provisions

of the federal carjacking statute which established higher



penalties when the offense resulted in death or serious bodily
injury set forth elenents of the offense, which require a jury
verdict, or are nmere sentencing considerations which do not. The
Court held that the provisions were elenments of the offense,
relying, in part on the principle of constitutional doubt:

Wiile we think the fairest reading of § 2119
treats the fact of serious bodily harm as an
el enent, not a nmere enhancenent, we recognize
the possibility of the other view. Any doubt
that mght be pronmpted by the arguments for
that other reading should, however, be
resol ved against it under the rule, repeatedly
affirnmed, that "where a statute i s susceptible
of two constructions, by one of which grave
and doubtful constitutional questions arise
and by the other of which such questions are
avoi ded, our duty is to adopt the latter.'
United States ex rel. Attorney General v.
Del aware & Hudson Co., 213 U. S. 366, 408, 29
S.C. 527, 53 L.Ed. 836 (1909); see also
United States v. Jin Fuey My, 241 U S. 394,
401, 36 S. . 658, 60 L.Ed. 1061 (1916).

119 S. . at 1222,

The Court went on to explain that the other interpretation
woul d rai se serious constitutional questions in |ight of a series
of United States Suprene Court decisions involving the due process
clause of the Fifth and Fourteenth Anmendnents and the right to
trial by jury guaranteed by the Sixth and Fourteenth Anmendnents.

Id. at 1222-24. These cases include Millaney v. WIbur, 421 U S.

684 (1975) and In Re Wnship, 397 U S. 358 (1970). The court

expl ained this danger in terns of the federal carjacking statute at
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i ssue and the history of the Constitution:

The terns of the carjacking statute illustrate
very well what is at stake. |If serious bodily
injury were nerely a sentencing factor under §
2119(2) (increasing the authorized penalty by
two thirds, to 25 years), then death would
presumably be nothing nore than a sentencing
factor wunder subsection (3) (increasing the
penalty range to Ilife). If a potential
penalty mght rise from15 years to life on a
nonjury determnation, the jury's role would
correspondingly shrink from the significance
usual ly carried by determnations of guilt to
t he relative I nportance of | ow | eve

gat ekeeping: in some cases, a jury finding of
fact necessary for a maxi mum 15-year sentence
would nerely open the door to a judicial
finding sufficient for life inprisonment. It
is therefore no trivial question to ask
whet her recognizing an unlimted |egislative
power to authorize determ nations setting
ultimate sentencing limts wthout a jury
woul d invite erosion of the jury's function to
a point against which a line nust necessarily
be drawn.

The question mght well be |ess serious than
the constitutional doubt rule requires if the
hi story bearing on the Franmers' understanding
of the Sixth Amendnent principle denonstrated
an accepted tol erance for exclusively judicial
factfinding to peg penalty limts. But such
is not the history. To be sure, the
scholarship of which we are aware does not
show t hat a question exactly like this one was
ever raised and resolved in the period before
the Fram ng. On the other hand, several
studi es denonstrate that on a general |[evel
the tension between jury powers and powers
exclusively judicial would l|ikely have been
very nmuch to the fore in the Franers

conception of the jury right.....

In sum there is reason to suppose that in the
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present circunstances, however peculiar their
details to our tine and place, the relative
dimnution of the jury's significance would
merit Sixth Amendnent concern. It is not, of
course, that anyone today would claim that
every fact with a bearing on sentencing nust
be found by a jury; we have resolved that
general issue and have no intention of
gquestioning its resolution. The point is
sinply that dimnishment of the jury's
significance by renoving control over facts
determ ning a statutory sentencing range woul d
resonate W th t he cl ai s of earlier
controversies, to raise a genuine Sixth
Amendnent issue not yet settled.

Id. at 1224-1226. The Court went on to discuss two capital cases
fromFlorida and one from Ari zona:

Spaziano v. Florida, 468 U S 447, 104 S. C
3154, 82 L.Ed.2d 340 (1984), <contains no
di scussion of the sort of factfinding before
us in this case. It addressed the argunent
that capital sentencing nust be a jury task
and rejected that position on the ground that
capital sentencing is |Iike sentencing in other
cases, being a choice of the appropriate
di sposition, as against an alternative or a
range of alternatives. 1d. at 459, 104 S. C
3154.

Spaziano was followed in a few years by
Hldwin v. Florida, 490 U S. 638, 109 S. C

2055, 104 L.Ed.2d 728 (1989) (per curiam,
holding that the determ nation of death-
qual i fyi ng aggravati ng facts could be
entrusted to a judge, follow ng a verdict of
guilty of nurder and a jury recomendati on of
deat h, wi thout violating the Sixth Amendnent's
jury clause. Al t hough citing Spaziano as
authority, 490 U S., at 639-640, 109 S . C.
2055, Hildwmn was the first case to deal
expressly wth factfinding necessary to
authorize inposition of the nore severe of
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alternative sentences, and thus arguably
conparable to factfindi ng necessary to expand
the sentencing range available on conviction
of a lesser crinme than nurder. Even if we
were satisfied that the anal ogy was sound,
Hldwn could not drive the answer to the
Sixth Amendnent question raised by the
Governnment's position here. In Hldwn, a
jury nmade a sentencing recomendation of
death, thus necessarily -engaging in the
factfinding required for inposition of a
hi gher sentence, that is, the determnation
that at | east one aggravating factor had been
proved. H|ldw n, therefore, can hardly be
read as resolving the i ssue di scussed here, as
the reasoning in Walton v. Arizona, 497 U S
639, 110 S. . 3047, 111 L.Ed. 511 (1990),
confirms.

Walton dealt wth an argunent only
slightly less expansive than the one in
Spazi ano, that every finding underlying a
sentencing determnation nust be nmade by a
jury. Although the Court’s rejection of that
position cited Hldwin, it characterized the
nature of capital sentencing by quoting from
Poland v. Arizona, 476 U S. 147, 156, 106
S.Ct. 1749, 90 L.Ed. 123 (1986). See 497 U.S.
at 648, 110 S. . 3047. There, the Court
descri bed statutory speci fications of
aggravati ng ci rcunst ances in capital
sentencing as “standards to guide the
choice between the alternative verdicts of

death and life inprisonnent.” 1bid. (quoting
Pol and supra, 156, 106 S.C. 1749 (interna
guotation marks omtted)). The Court thus

characterized the finding of aggravated facts
falling within the traditional scope of
capital sentencing as a choice between a
greater and | esser penalty, not as process of
raising the ceiling of the sentencing range
avai | abl e. W are frank to say that we
enphasize this careful reading of Walton's
rati onal e because the question inplicated by
the Governnent’s position on the neaning of 8§
2119(2) is too significant to be decided
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W t hout being squarely faced.

In sum the Governnent’s view would raise
serious constitutional questions on which
precedent is not dispositive. Any doubt on
the issue of statutory construction is hence
to be resolved in favor of avoiding those
questions. This is done by construing § 2119
as establishing three separate offenses by the
specification of distinct elenents, each of
whi ch must be charged by indictnent, proven
beyond a reasonabl e doubt, and submtted to a
jury for its verdict.

Id. at 1227-1228.

Justices Stevens and Scalia wote concurring opinions in which
they explicitly stated that it is unconstitutional to renove from
the jury the assessnent of facts which increase the maxi mum
puni shnment for an offense. 119 S. C. at 1228-9. Justice Stevens
st at ed:

Li ke Justice SCALIA, see at 1229, | am

convinced that it is unconstitutional for a
| egislature to renove from the jury the

assessnent of facts that increase the
prescribed range of penalties to which a
crimnal defendant is exposed. It is equally

clear that such facts nust be established by
proof beyond a reasonable doubt. That is the
essence of the Court’s holdings in In re
Wnship, 399 U S 358, 90 S. . 1068, 25
L. Ed.2d 368 (1970), Millaney v. WIbur, 421
US 684, 95 S. . 1881, 44 L.Ed.2d 508
(1975), and Patterson v. New York 432 U S
197, 97 S. . 2319, 53 L.Ed.2d 281 (1977). To
permt anything less “wth respect to a fact
which the State deens so inportant that it
must either be proved or presuned is
i nperm ssi bl e under the Due Process C ause.”
Id. at 215 97 S. . 2319. This principle was
firmy enbedding in our jurisprudence through
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centuries of comon | aw deci sions. See e.Q.
Wnship, 397 U S. at 361-364, 90 S.Ct. 1068;
Duncan v. Louisiana, 391 U S. 145, 151-156, 88
S.Ct. 1444, 20 L.Ed.2d 491 (1968). Indeed, in
my view, a proper understanding of this
princi pl e enconpasses facts that increase the
mnimum as well as the nmaxi mum perm ssible
sentence, and also facts that nust be
established before a defendant can be put to
deat h.

Concurring opinion of Stevens, J. at 1228-1229.

The death sentence in this case is clearly rendered in
violation of the reasoning of the mgjority opinion and the
concurring opinions in Jones. The dissenting opinion inJones also
supports the idea that the role of the jury in capital cases nust
be reexamned in light of Jones. The dissenters stated:
“Reexam nation of this area of our capital jurisprudence can be
expected.” 119 S.C. at 1238.

In Richardson v. United States u. S , 119 S.¢t. 1707

(1999), the Court was again faced with interpreting a federal
crimnal statute which forbids a person from “engaging in a
constituting crimnal enterprise’”. 119 S.C. At 1709. The Court
held that a jury nust find which specific violations make up a
continuing series of violations. |d. The Court again relied, in
part, on the principle of constitutional doubt to reach this
result. 1d. at 1711.

In Florida, a conviction of first degree nurder al one does not



make a person eligible for the death penalty. One or nore
aggravating circunstances nust be proven beyond a reasonabl e doubt
and the aggravating circunstances nust be sufficiently weighty to

call for the death penalty. Florida Statute 921.141; State v.

D xon, 283 So0.2d 1,8 (Fla. 1973); Standard Jury Instructions on

Crimnal Cases - Penalty Proceedings - Capital Cases F. S. 921.141.

In the present case, we have no idea if the jury found that any
aggravating circunstances had been proven beyond a reasonable
doubt. If it did find one or nore aggravating circunstances, we
have no i dea whether it found themsufficiently weighty to call for
the death penalty. Thus, we have no idea whether the jury found
that M. Keen is eligible for the death penalty. Indeed, all we
know is that a majority of the jury felt that life is the
appropriate sentence.

This error violates the right to jury trial provisions of the
Sixth Amendnent and the Due Process Clause of the Fifth and
Fourteenth Amendnent. Jones. This practice is directly contrary
to the reasoni ng of the concurring opinions of Justices Stevens and
Scalia. They both would hold that any fact which increases the
maxi mum puni shnent nust be found by a jury. 119 S.C. at 1228-09.
Here, there was no jury finding as to existence of aggravating
ci rcunst ances or whether they are sufficiently weighty to call for

the death penalty.
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An analysis of the majority opinion in Jones shows that the
procedure here is also contrary to the reasoning of the majority in
Jones. The nmgjority in Jones stated:

The terns of +the <carjacking statute
illustrate very well what is at stake. | f
serious bodily injury was nerely a sentencing
factor under 8§ 2119(2) (increasing the
authorized penalty by two thirds, to 25
years), then death woul d presunably be not hi ng
nore than a sentenci ng factor under subsection
(3) (increasing the penalty range to life).
If a potential penalty mght rise from 15
years to life on a nonjury determ nation, the
jury’s role would correspondi ngly shrink from
t he significance usual |y carried by
determnation of guilt to the relative
i nportance of |owlevel gatekeeping. In sone
cases, a jury finding of fact necessary for a
m ni mum 15-year sentence woul d nerely open the
door to a judicial finding sufficient for life
i npri sonment . It is therefore no trivial
guestion to ask whether recognizing a
unlimted legislative power to authorize
determ nations setting ultimate sentencing
[imts without a jury would invite erosion of
a jury' s function to a point against which a
i ne nust necessarily be drawn.

119. S. C. at 1224.

It is clear that the majority is very troubled by the fact
that the Governnent’s interpretation of the carjacking statute
woul d allow findings made by a judge alone to raise the maxi num
penalty fromfifteen years to life. This becones nore significant

when one considers the United States Suprenme Court’s opinion in

Wodson v. North Carolina, 428 U S. 280 (1976). The Court
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di scussed the need for individualized sentencing in capital cases.
It stated:

This conclusion rests squarely on the
predicate that the penalty of death is
qualitatively different from a sentence of
i nprisonnment, however | ong. Death, in its
finality, differs nore fromlife inprisonnent
than a 100-year prison termdiffers from one
of only a year or two. Because of the
qualitative di fference, t here IS a
corresponding difference in the need for
reliability inthe determ nation that death is
t he appropriate puni shment in a specific case.

428 U. S. at 305.

Thus, it is clear that the concerns of the Jones mpjority
concerning raising the maxi num penalty fromfifteen years to life
are magni fi ed when one raises the penalty fromlife to death. The
jury did not nmake any of the factfindings required for death
eligibility. The death penalty is rendered in violation of the
Sixth, Ei ghth, and Fourteenth Anmendnents to the United States

Consti tution.

As the Court in Jones points out, neither Spaziano, Hldwn

nor Walton control this issue. Spaziano nerely dealt with the
broad question of whether jury sentencing is constitutionally
required. It did not deal with the right to jury findings as to
death eligibility. InHldwn the jury had reconmended death, thus
it necessarily found the defendant death eligible. In Walton, the

Court rejected the argunent that every finding underlying a
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sentencing determ nation nust be found by a jury. It did not
determ ne whether death eligibility nust be found by a jury.
An analysis of Florida | aw shows that the death sentence in

this case violates the Florida Constitution. In Blair v. State,

698 So. 2d 1210 (Fla. 1997), this Court discussed the right to a
jury trial
Rl GHT TO TRI AL BY JURY

Bef ore addressing the facts of this case,
we review and reaffirmthe inportance of the
right to trial by jury in the United States
and Fl orida. From the outset, the earliest
Anerican colonists “cherished the right to a
trial by jury.” Dougl as E. Lahanmer, Note,
The Federal Constitutional Right to Trial by
Jury for The Ofense of Driving Wile
| nt oxi cated, 73 Mnn. L.Rev. 122, 125 n. 19
(1988). As evidence of this strong statenent,
the right to trial by jury was incorporated
into King James |'s Instructions for the
Governnment of the Colony of Virginia, 1606;
t he Massachusetts Body of Liberties, 1628; The
Concessi ons and Agreenents of West New Jersey,
1677, and the Franme of Gover nment of
Pennsyl vani a, 1682. Lloyd E. More, The Jury,
Tool of Kings, Palladium of Liberty 97-99
(1973); Sources of Qur Liberties 37, 74, 185,
217 (Richard L. Perry ed., 1959).

Later, this right was of paranount
i nportance to the Foundi ng Fathers. | ndeed,
“I't]rial by jury, as instituted in England,
was to the Founders and Integral part of a
judicial system ainmed at achieving justice.”
Col | een P. Mur phy, | ntegrating t he
Constitutional Authority of Gvil and Crim nal
Juries, 61 Geo. Wash. L.Rev. 723, 742 (1993).
According to the Founders, m ndful of “roya
encroachnents on jury trial” and fearful of
| eaving this precious right to the whins of
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| egi sl ative prerogative, included protection
of the right in the Decl arati on of
| ndependence and included these separate
provisions in the Constitution for the right
tojury trial: Article Ill and later the Sixth
and Seventh Anmendments. Id. 1t 744-45. I n
addition, the “constitutions of the origina

13 states and every state later admtted to
the United States contained sone form of a
jury trial right.” Robert P. Connelly, Note,
The Petty O fense Exception and the Right to a
Jury Trial, 48 Fordham L. Rev. 205, 212 n. 51
(1979). No state has ever renoved the right
fromits constitution. Duncan v. Louisiana,
391 U. S. 145, 153-54, 88 S.Ct. 1444, 1449-50,
20 L.Ed.2d 491 (1968). The right extends
equally to crimnal and civil cases. See
Henry H Perritt, Jr., “And the Wole Earth
Was of One Lanquage”-- A Broad View of Dispute
Resolution, 29 Vill. L.Rev. 1221, 1320 n. 554
(1984); art. 1, 8 17, La.Const.; art. 11, 8§
23, Colo.Const.; art I, 8 9, Wo. Const.

FLORI DA

I n Fl ori da, we also have always
considered the right to jury trial to be an
i ndi spensabl e conmponent of our system of
justi ce. In addition to the federa
constitutional mandat e, our state
constitution’s Declaration of Rights expressly
provides that the *“Right of trial by jury
shal |l be secure to all and remain inviolate.”
Art. |, 8 22, Fla. Const. Simlarly, this
Court has acknow edged that “a defendant’s
right to a jury trial is indisputably one of
the nost basic rights guaranteed by our
constitution.” State v. Giffith, 561 So.2d
528, 530 (Fla. 1990); see also Floyd v. State,
90 So.2d 105, 106 (Fla. 1956) (stating that
“right of an accused to trial by jury is one
of the nost fundanental rights guaranteed by
our system of governnent.”)

Blair v. State, 698 So. 2d 1210, 1212-1213 (Fla. 1997) (Footnotes
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omtted.)

Questions as to the right to a jury
trial should be resolved, if at al
possible, in favor of the party
seeking a jury trial for that right
is fundanentally guarantied by the
U S. and Florida Constitutions.

Hol [ywood, Inc. v. Gty of Hollywod, 321 So. 2d 65, 71 (Fla

1973).

This Court’s handling of the use of a firearmto increase the
degree of the offense or to enhance the defendant’s sentence
support a finding that the death sentence is unconstitutional in
this case.

The district court held, and we agree
“that before a trial court my enhance a
defendant’s mandatory sentence for use of a
firearm the jury nust make a finding that the
defendant commtted the crinme while using a
firearm either by finding him guilty of a
crime which involves a firearmor by answering
a specific question of a special verdict form
so indicating.” 434 So. 2d at 948. See also
Hough v. State, 448 So. 2d 628 (Fla. 5th DCA
1984); Smith v. State 445 So. 2d 1050 (Fla.
1st DCA 1984); Streeter v. State 416 So. 2d
1203 (Fla. 3d DCA 1982); Bell v. State, 394
So. 2d 570 (Fla. 5th DCA 1981); But see
Tindall v. State, 443 So. 2d 362 (Fla. 5th DCA
1983). The question of whether an accused
actually possessed a firearmwhile commtting
a felony is a factual matter properly decided
by the jury. Although a trial judge may mnake
certain findings on matters not associated
with the crimnal episode when rendering a
sentence, it is the jury' s function to be the
finder of fact wth regard to natters
concerning the crimnal episode. To allow a
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judge to find that an accused actually
possessed a firearm when conmtting a felony
in order to apply the enhancenment or nmandatary
provisions of section 775.087 would be an
i nvasion of the jury's historical function and
could lead to a mscarriage of justice in
cases such as this where the defendant was
charged with but not convicted of a crine
involving a firearm

State v. Overfelt, 457 So. 2d 1385, 1387 (Fla. 1984) (overrul ed on

other grounds in State v. Gray, 654 So. 2d 552 (Fla. 1995).

The reasoning of Overfelt that only the jury can be the finder
of fact concerning the crimnal epi sode supports the
unconstitutionality of the death sentence in this case. Twelve of
the fourteen aggravating circunstances in the Florida statute are
based on the crimnal episode. Fla. Stat. 921.141 (5) (c-n). The
ot her two aggravating circunstances relate to the defendant’s prior
record and i ncarcerated status. Fla. Stat. 921.141 (5) (a-b) In the
present case the only aggravating circunstances relied on concern
the crimnal episode itself. XVIIT1920-29. Thus, the potentia
death eligibility facts in this case all relate to the crimna
epi sode and nust be found by a jury pursuant to Overfelt. Assum ng
arquendo, that this Court does not feel that the jury override does
not violate the United States and/or the Florida Constitutions
pursuant to the reasonings of Jones, the death sentence in this
case would violate the United States and Florida Constitution

pursuant to Overfelt. It nmust be reversed and reduced to life
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i npri sonnent .

CONCLUSI ON

Wheref ore, appellant respectfully requests that this Court
grant hima newtrial, a resentencing, and/or reduce his sentence
to life inprisonment.

Respectful ly subm tted,

Rl CHARD JORANDBY
Publ i ¢ Def ender

Rl CHARD B. GREENE

Assi stant Public Def ender

Fl ori da Bar No. 265446

15th Judicial Crcuit of Florida
Crimnal Justice Building

421 Third Street/6th Fl oor

West Pal m Beach, Florida 33401
(407) 355-7600
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