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I N THE SUPREME COURT OF FLORI DA

M CHAEL SCOTT KEEN

Appel | ant,

VS. Case No. 88, 802

STATE OF FLORI DA,

Appel | ee.

PRELI M NARY STATEMENT

Appel  ant, M CHAEL SCOTT KEEN, was the defendant in the trial
court below and wll be referred to herein as "Appellant."
Appel l ee, the State of Florida, was the petitioner in the tria
court below and wll be referred to herein as "the State.”
Ref erence to the pleadings will be by the synbol "R " reference to
the transcripts will be by the synbol "T," and reference to the
suppl enmental pleadings and transcripts will be by the synbols
"SR[vol.]" or “ST[vol.]” followed by the appropriate page

nunber (s).



STATEMENT OF THE CASE AND FACTS

The State relies on the statenents of the case and facts
previously presented by the parties.

SUMVARY OF ARGUNVENT

Issue | - Keen did not preserve this issue bel ow where he
failed to secure a ruling on his notion for a special verdict form

at sentenci ng.



ARGUVMENT

| SSUE |
VWHETHER THI S COURT SHOULD RECEDE FROM A LONG
LI NE OF CASES AND | MPOSE A NEW RULE ON TRI AL
COURTS TO REQUI RE SPECI AL VERDI CT FORMS FOR
SENTENCI NG I N A CAPI TAL TRI AL (Restated).

Prior to trial, Keen's counsel filed a " Conprehensive Mtion
Regardi ng Penalty Phase” (R Il 214-56), within which he “nove[d]
the Court to direct the jury to return findings of fact as to
aggravating and mtigating circunstances in concert wwththe jury’'s
recomendati on of the penalty to be inposed in this cause.” (RII
219). When the notion cane up for hearing, the trial court
deferred ruling until a penalty phase becane necessary. (T 1 5).
On the first day of the penalty phase proceedi ng, Keen's counse
remnded the trial court “that there was [sic] sonme pretrial
notions concerning the death penalty that were filed that were
deferred.” He further informed the court that he and co-counse
had reviewed them and that he believed that “everything at this
point is noot, except for a . . . notion [in] |imne regarding
prosecutorial argunment.” (T XV 1833). Thus, no other argunents
were made regarding the need for findings of fact by the jury in
relation to its sentencing recomendation. Mre inportantly, no

ruling was rendered regarding Keen’s notion for a special verdict

form



It is well-settled that an appell ant nust obtain rulings on
his or her notions in order to raise the issues on appeal.

Arnmstrong v. State, 642 So. 2d 730, 740 (Fla. 1994) (finding claim

procedurally barred where trial court took notion under advi senent,

but never made ruling); Richardson v. State, 437 So. 2d 1091, 1094

(Fla. 1983) (holding that defendant failed to preserve evidentiary
issue for review by failing to obtain ruling on notion for

mstrial); State v. Kelley, 588 So. 2d 595, 600 (Fla. 1st DCA 1991)

(noting clarity of rule that failure to obtain ruling on notion
effectively waives notion). Here, Keen nmade a notion, but failed
to obtain a ruling thereon. Nor did he otherwi se object to the
form or manner in which the jury indicated its sentencing
recommendation. Thus, he failed to preserve this issue for appeal .

To the extent, however, that Keen clains the |ack of factual
findings by the jury constitutes fundamental error, his claimhas
no nerit. This Court has previously addressed this identical issue
and rejected it:

In his first claim Patten contends that
Florida's deat h penal ty procedure IS
unconstitutional because it does not require
the sentencing jury to report in detail what
decisions it reached with respect to each of
t he aggravating and mtigating circunstances.
Patten clains that a special verdict formnust
be utilized so that a jury may indicate which
aggravating and mtigating circunstances it
found applicable and howit wei ghed them e
find no constitutional or statutory
requi renent that mandates the use of a speci al
verdi ct form in death penalty cases.

4



Accordingly, we find this claimto be w thout
merit.

Patten v. State, 598 So.2d 60, 62 (Fla. 1992). See also Jones V.

State, 569 So.2d 1234, 1238 (Fla. 1990) (“First, Jones contends
that section 921.141(2), Florida Statutes (1987), and the federal
constitution require jurors to use a special verdict formand to
unani nously agree upon the existence of the specific aggravating
factors applicable in each case. W have previously decided this

question adversely to Jones's position. Janmes v. State, 453 So. 2d

786, 792 (Fla.), cert. denied, 469 U S. 1098, 105 S.C. 608, 83

L. Ed.2d 717 (1984); Alvord v. State, 322 So.2d 533, 536 (Fla.1975),

cert. denied, 428 U S 923, 96 S.C. 3234, 49 L.Ed.2d 1226

(1976).7); Hldwn v. State, 531 So.2d 124, 129 (Fla. 1988)

(rejecting argunment that death penalty was unconstitutionally
i nposed because jury did not consider elenents that statutorily
define crinmes for which death penalty may be inposed).

More inportantly, the United State Suprenme Court has also

rejected Keen’s argunent. In Hldwn v. Florida, 490 U S. 638

(1989), the Suprene Court considered the issue of whether “the
Florida capital sentencing schenme violates the Sixth Amendnent
because it permts the inposition of death without a specific
finding by the jury that sufficient aggravating circunstances exi st
to qualify the defendant for capital punishnent.” After noting

that this Court rejected Hildwin's claim the Suprene Court granted



certiorari and affirmed, finding that “the existence of an
aggravating factor here is not an elenent of the offense but
instead is ‘a sentencing factor that conmes into play only after the
def endant has been found guilty.’ Accordingly, the Sixth Arendnent
does not require that the specific findings authorizing the
i nposition of the sentence of death be made by the jury.” 1d. at

640-41 (quoting in MMIllan v. Pennsylvania, 477 US. 79, 86

(1986)). See also Spaziano v. Florida, 468 U. S. 447, 457-65 (1984)

(rejecting claimthat jury nust be given final authority in making

life-or-death decision); Walton v. Arizona, 497 U S. 639, 647-49

(1990) (“[We cannot conclude that a State is required to
denom nat e aggravating circunstances ‘elenents’ of the offense or
permt only a jury to determne the existence of such

circunstances.”); Poland v. Arizona, 476 U S. 147, 156 (1986)

(“Aggravating circunstances are not separate penalties or offenses,
but are ‘standards to gui de the making of [the] choice’ between the
alternative verdicts of death and life inprisonnment.” (interna

citation omtted)); Cenons v. Mssissippi, 494 U.S. 738, 745

(1990) (“Any argunent that the Constitution requires that a jury
i npose the sentence of death or make the findings prerequisite to
i nposition of such a sentence has been soundly rejected by prior
decisions of this Court.”).

To support his position that this Court should recede fromits

own prior decisions and ignore Hildwin, Walton, and Poland, Keen
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relies on two recent decisions from the United States Suprene

Court. In Jones v. United States, 119 S. . 1215 (1999), the

def endant was charged with carjacking. The federal statute that
proscribes that offense allows for three different, and
increasingly nore severe, sentences depending on the extent of
injury, if any, tothe victim Utimtely, the Suprene Court held
that the statute established three separate offenses and that the
additional elenment of injury (or death) to the victimhad to be
charged by indictnent, proven beyond a reasonable doubt, and
indicated by the jury on a special verdict form

Simlarly, in R chardson v. United States, 119 S. C. 707

(1999), the defendant was charged with engaging in a “continuing
crimnal enterprise,” which was defined as a continuing series of
viol ations of federal drug statutes. Utimtely, the Suprene Court
held that the jury had to unaninously agree not only that the
defendant commtted a continuing series of violations, but also
t hat t he def endant comm tted each of the individual violations that
made up the continuing series. They could not nerely agree
unani nously that the defendant commtted a continuing series of
violations and then determne individually what particular
vi ol ati ons nmade up the continuing series.

Nei t her of these deci sions, however, in any way underm nes the

reasoning in Hldwn, Walton, and Poland. |In Jones, the injury to

the victimdeterm ned the degree of offense. In R chardson, the

7



comm ssion of specific drug violations determ ned whether the
def endant conmtted a “continuing crimnal enterprise.” Thus, the
factual findings determned the guilt of the defendant.

Mor eover, in Jones, the Suprene Court explained the
di stinction between capital sentencing and the carjacking statute
at issue in Jones: “[T]he finding of aggravating facts falling
within the traditional scope of capital sentencing [is] a choice
bet ween a greater and a | esser penalty, not as a process of raising
the ceiling of the sentencing range available.” 119 S.Ct. at 1228.

In this case, and all capital cases, none of the aggravating
factors are “elenents” of the crine. In order to prove
prenmeditated first-degree nurder, the State need not prove, for
exanple, that the defendant committed the nmurder in a heinous
atrocious, or cruel manner, that he commtted it in a cold,
cal cul ated, and preneditated nmanner, or that he commtted it for
pecuniary gain. Rather, these considerations becone viable only
after a defendant has been found guilty of capital nurder. Thus,
there is no fundanental connection between the finding of
aggravating factors and the guilt of the accused.

Nor woul d a special verdict formin the penalty phase perform
alegitimate or neani ngful purpose. A penalty phase jury need only

recomend a sentence by a bare majority. Brown v. State, 565 So. 2d

304, 308 (Fla. 1990) (reaffirmng that jury's advisory

recommendati on as to sentence need not be unani nous and that sinple

8



maj ority would suffice to recomend the death penalty); Thonpson v.

State, 648 So.2d 692, 698 (Fla. 1994) (sane). As aresult, the six
or nore people conprising the mjority may decide on the
recommendation for different reasons. One juror may find that only
one aggravating factor exists and reconmend death, while another
juror may find that nore than one exists. Simlarly, one juror may
find that only one aggravating factor exists and recommend deat h,
while another juror may find that nore than one exists, yet
recoomend life based on the weight of the mtigation or the
perceived |esser weight of the aggravation. Utimtely, a
majority’s recomendation could be based on an innunerable
conbi nation of factors that would resist even the best efforts to
particul ari ze. Concei vably, every juror would have to wite a
detail ed sentencing order in order to articulate the factors and
wei ght that determ ned that person’s recommendation. Unlike at the
guilt phase, where the verdict is wunaninobus and the special
factors, |ike possession of a weapon or injury to the victim are
relatively finite, considerations in sentencing where the
recomendation is by a majority are conceivably infinite. A list
of the aggravating factors found by each of the twelve jurors would
do little to explain the ultimate vote of each without a list of
the mtigation found by each, the wei ght accorded, and the ultimte
bal ancing of all. Utimtely, however, as the Suprene Court found

in Spaziano, “there is no constitutional inperative that a jury

9



have the responsibility of deciding whether the death penalty
shoul d be inposed.” 468 U.S. at 465. Therefore, “[i1]f a judge may
be vested with sole responsibility for inposing the penalty, then
there is nothing constitutionally wong with the judge's exercising
that responsibility after receiving the advice of the jury. The
advi ce does not becone a judgnent sinply because it conmes fromthe

jury.” 1d.
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CONCLUSI ON

VWHEREFORE, based on the foregoing argunents and authorities,
the State requests that this Honorable Court affirm Appellant’s
conviction and sentence of death.

Respectful ly subm tted,

ROBERT A. BUTTERWORTH
At torney Cener al

SARA D. BAGGETT

Assi stant Attorney General

Fla. Bar No. 0857238

1655 Pal m Beach Lakes Bl vd.
Suite 300

West Pal m Beach, FL 33401-2299

(561) 688-7759

CERTI FI CATE OF FONT

| HEREBY CERTI FY that the size and style of type used in this

brief is Courier New, 12 point, a font that is not proportionately

spaced.
CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that the foregoing docunent was sent by
United States mail, postage prepaid, to Richard G eene, Assistant

Publ i c Defender, Crim nal Justice Building, 421 Third Street, Sixth

FIl oor, West Pal m Beach, FL 33401, this date: GOctober 3, 2000.

SARA D. BAGGETT
Assi stant Attorney General

11



