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PRELIMINARY STATEMENT

The foll ow ng synbols will be used:

AB  Answer Brief of Appellee

R Record on Appeal

T Transcri pt on Appeal

SR Suppl enental Record on Appeal
ARGUMENT

For all points not di scussed bel ow, Appellant will rely on his
Initial Brief.

PONT |

THE TRI AL COURT ERRED | N DENYlI NG APPELLANT’ S MOTI ON FOR
M STRI AL AFTER THE | NTRCDUCTI ON OF | MPROPER HEARSAY.

Appellee clains that this evidence nerely stated that this
involves information that this case was a “hom cide” AB10. This
i nproper testinony was actually quite different.

Q Wiy did you begin to investigate the case at that
tinme?

A The office had received information from two
i nsurance conpanies that they had received information
that the case was not a mnissing persons case, but a
nmur der. ...

Q Did you talk to Patrick Keen?

A. Yes, | did.

Q And do you know what M. Keen’s relationship was to
M chael Keen?

Yes, | do know.

A
Q And what was that relationship?
A

They are brothers.




X1 T1323-1324.

The State introduced M chael Keen’s original police statenent
that this was a m ssing person case Xl T1193-1199, 1209-1231. Ken
Shapiro admtted that he had originally nade police statenents to
the sane effect XT977-980. |If the jury believed this testinony it
woul d have had to acquit M. Keen. The hearsay that the police had
information fromtwo i nsurance conpani es that this was a nmurder and
not a m ssing person case was harnful error as it provided i nproper
rebuttal of this hypothesis of innocence. The State introduced
M chael Keen’'s police statenent that Ken Shapiro had pushed he and
his wife off the boat and that he thought this was an acci dent
XI'1 T1363. The statement of a nurder was also harnful as Anita
Keen's body has never been found. The State had the burden to
prove beyond a reasonabl e doubt that there was a death

Appel l ee ignores the fact that the State brought out that the

of ficer had received information fromPatrick Keen and that Patrick

Keen is M chael Keen's brother. The only purpose in bringing this

out was to inply that Patrick gave inculpatory information
concerni ng M chael Keen.
Appel l ee’s argunent seens to be that the rule of State v.

Baird, 572 So. 2d 904 (Fla. 1990) and Wlding v. State, 674 So. 2d

114 (Fla. 1996) is only violated when hearsay explicitly states

that the defendant is the perpetrator of the crine. This is
contrary to the decisions of this Court. In WIlding, this Court
st at ed:



During direct exam nation of the detective, the prosecu-
tor asked whether the anonynous tip received by the
detective gave the name Neil WIding. The detective was
al | oned, over objection, to answer that it did. The
detective further testifiedthat the departnent beganits
investigation of Wlding fromthe tip and “verified a
lost of information that we received in the tip and
devel oped additional information.”

674 So. 2d at 118.
In Conley v. State, 620 So. 2d 180 (Fla. 1993), this Court

st at ed:

The first claimof conflict concerns Conley s argunent
that the trial court erroneously admtted into evidence
the hearsay testinony of a police dispatch report. The
report originated when an unidentified person, not the
alleged victim called the police to report an incident.
Oficer Brown testified, over objection, that he “re-
ceived the call in reference to a man chasing a fenmale
down the street.” Then he added: “The man supposedly
had sone type of gun or rifle.”

620 So. 2d at 182.
In Wlding, there was only an indirect reference to WIlding as
the perpetrator and in Conley there was no reference to the

identity of the perpetrator. Trotman v. State, 652 So. 2d 506

(Fla. 3d DCA 1995); Davis v. State, 493 So. 2d 11 (Fla. 3d DCA

1986); Postell v. State, 398 So. 2d 851 (Fla. 3d DCA 1981); Young

v. State, 664 So. 2d 1144 (Fla. 4th DCA 1995),; Horne v. State, 659

So. 2d 1311 (Fla. 4th DCA 1995); Harris v. State, 544 So. 2d 322

(Fla. 4th DCA 1989); Jackson v. State, 707 So. 2d 412 (Fla. 5th DCA

1998) .
The only case relied on by Appellee for its argunent that the
statenent at issue is not hearsay but was offered to show “a

| ogi cal sequence of events” is Collins v. State, 65 So. 2d 61 (Fl a.
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1953). The holding in Collins is that the evidence at issue was

i hadm ssi bl e hearsay. The sentence that Appellee relies on is

dicta. Collins has been clarified by nore recent decisions of this

Court. In Baird, this Court rejected the “logical sequence of
events” rationale that is being offered by Appellee.

We cannot agree that the <challenged testinony was
adm ssi ble to present a |l ogi cal sequence of events to the
jury.... W agree with the Fourth District Court of
Appeal in Harris v. State, 544 So. 2d 322, 324 (Fla. 4th
DCA 1989), that when the only purpose for admtting
testinmony relating accusatory information received from
an informant is to show a |ogical sequence of events
|l eading up to an arrest, the need for the evidence is
slight and the likelihood of msuse is great. In |light
of the inherently prejudicial effect of an out-of-court
statenent that the defendant engaged in the crimnal
activity for which he is being tried, we agree that when
the only relevance of such a statenent is to show a
| ogi cal sequence of events |leading up to an arrest, the
better practice is to allowthe officer to state that he
acted upon a “tip” or “information received,” wthout
going into the details of the accusatory information

544 So. 2d at 324.

572 So. 2d at 907-908 (footnote omtted).

Here, the officer went far beyond this. He said he had
received information fromtwo i nsurance conpani es that this was not
a m ssing persons case, but was a “nurder.” He said that inform-
tion had been received from Patrick Keen, who was identified as
M chael s brother. The inescapable inference fromthis was that
Patrick had provided informati on which incrimnates M chael Keen.

Appel | ee cites no cases which hold information such as this to
be adm ssible. Appellee only attenpts to distinguish a portion of
the cases relied on by M. Keen. Appellee nmakes no attenpt to

di stinguish the follow ng cases cited by M. Keen in his Initial

-4 -



Brief. Conley; Thomas v. State, 581 So. 2d 993 (Fla. 2d DCA 1991),

overrul ed on other grounds in State v. Jennings, 666 So. 2d 131

(Fla. 1995); Trotman; Davis; Postell ; Young, Horne

Appel l ee attenpts to distinguish Van Pullen v. State, 622 So.

2d 19 (Fla. 4th DCA 1993) by claimng that the “opinionis clearly
very case (fact) specific” and thus “does not state precedent for
the instant issue”. The conplete discussion of this issue in Van
Pullen is as foll ows:

Over defendant’s hearsay objection, the court permtted
the arresting officer to testify that he had been advi sed
to be on the | ookout for suspect regarding a “possible
rape and abduction.” Al though there are circunstances in
which sonme of the information in a dispatch to police
officers is adm ssible to explain why the officers were
at a particular place at a particular tine, the inclusion
of the description of the alleged crine in this case was
not only unnecessary but highly prejudicial. The adm s-
sion of this hearsay was therefore erroneous. Jones V.
State, 577 So. 2d 606 (Fla. 4th DCA 1991); Harris V.
State, 544 So. 2d 322 (Fla. 4th DCA 1989).

Van Pullen nmakes clear that the description of the crine itself,

without any reference to the identity of the perpetrator is
prejudicial hearsay. This is consistent with this Court’s deci sion
in Conley. In Conley, the hearsay only referred to the fact that
t he perpetrator had a gun and gave no i ndication of the identity of
the perpetrator. Assum ng arguendo that Appellee is correct and
that there nust be sonething about the case that nmakes recounting
of the nature of the crine prejudicial, such a recounting is
prejudicial in this case. Here, the State had i ntroduced evi dence
of an accidental death. The statenent that this was a nurder

hel ped di sprove this theory.



Appel | ee makes a claimthat this error is harmess. It fails

to show that the adm ssion of this evidence is harnl ess beyond a

reasonabl e doubt. Indeed, it cites no cases in which a simlar
error is held to be harnless. The testinony here was espe-
cially harnful given the nature of the evidence. Virtually
the State’'s entire case was the word of Ken Shapiro. Thi s

Court st ated:

| t woul d be | egerdemai n to characterize t he
evidence as overwhelmng; the real jury issue in
this trial centered on the credibility of Shapiro
versus the credibility of Keen.

Keen v. State, 504 So. 2d 396, 401 (Fla. 1987).

The adm ssion of testinmony that there was ot her
i nformation from insurance conpani es and from M chael
Keen's Dbrother was harnful error. It was especially

harnful when it was followed up wth the statenent that

this led to interviewing Ken Shapiro. This led jurors to
believe that other information would corroborate Shapiro,
whose testinony was suspect. He admtted commtting
perjury in this case and admtted being a principal in a

first degree nmurder XIT1118-19,1121.

The harnful nature of the error here is shown by conparing
this case to other cases involving this issue. Here, virtually the
only evidence of M. Keen’'s guilt is the testinony of Ken Shapiro,
an admtted perjurer who was testifying to save his life. There
was no physical evidence to corroborate his story. He had given

several inconsistent statenents under oath. InWIlding, this Court



found a simlar error to be harnful, despite DNA evidence concl u-
sively linking himto the homcide. 1In Conley, this Court found a
simlar error to be harnful, despite an eyewi tness identification
by the victim | n Thomas, the Court found the error to be harnfu

despite the eyewitness testinony of four police officers. The
error was found to be harnful in Davis despite eyewi tness identifi-
cation. The error was found to be harnful in Trotman despite
eyewi tness victimidentification. |In Postell, the error was found
to be harnful despite eyew tness identification. The error was
found to be harnful in Jackson despite the testinmony of three
eyew t nesses who identified the defendant. The evidence of guilt
was far stronger in these cases. The error here is clearly
har nf ul

PO NT VI 11

THE TRIAL COURT ERRED IN ITS RESTRICTION OF CROSS-
EXAM NATI ON OF A KEY STATE W TNESS.

Appellee’s reliance on Richardson v. State, 246 So. 2d 771

(Fla. 1971); Faver v. State, 393 So. 2d 49 (Fla. 4th DCA 1981); and

Apfel v. State, 429 So. 2d 85 (Fla. 5th DCA 1983) is m spl aced.

These cases hold that a defendant is not allowed to call a w tness
to the stand solely for the purpose of invoking the Fifth Amend-

ment. They stemfromUnited States v. Johnson, 488 F.2d 1206 (1st

Cr. 1973). (The Court in Faver recognized this. 393 So. 2d at
50.) The Court in Johnson stated:

If it appears that a wtness intends to claim the
privilege as to essentially all questions, the court nmay,
inits discretion, refuse to allowhimto take the stand.



488 F.2d at 1211.

The First Crcuit has subsequently recogni zed that a different
situation is involved when a defendant is cross-examning a
government W t ness.

Kapl an persuasively argues that, when a non-party
government w tness invokes the fifth amendnent on cross-
exam nation at trial, the court should permt the
assertion of the privilege in the presence of the jury.
The invocation of the privilege acts as a form of
i npeachnent .

In United States v. Johnson, 488 F.2d 1206 (1st Gr.
1973), the defense sought to have a witness testify on
direct only to have himassert the fifth amendnent before
the jury. W held that if “a witness intends to claim
the privilege as to essentially all questions, the court
may, in its discretion, refuse to allow himto take the
stand.” |ld. at 1211....

A different case is presented where, as here, the defense
seeks to cross-exam ne a government witness within the
scope of his direct and then the witness asserts the
privilege. W note, first, the inpact on the jury’'s
del i berations fromasserting the privilege has to be | ess
here than in Johnson from the fact that Brown did not
claim the privilege conprehensively. I nstead, Brown
answered nost questions put to him by the defense and
woul d have refused to answer at trial only those bearing

on the alleged cocaine abuse. And what ever dangers
exists that the jury may give too nuch weight to this
line of questioning is small in conparison to its

i npeachnent val ue. See United States v. Seifert, 648
F.2d 557 (9th G r. 1980).

United States v. Kaplan, 832 F.2d 676 (1st Cr. 1987). Moran’ s

stated desire to claimthe Fifth Amendnent was rel evant. Mor an
previously testified against M. Keen in return for pending cases
in Florida being dropped Xl VT1500-1503. He only becane rel uctant
to testify when he |learned that the Florida authorities would not

help himon his first degree murder case in M chigan Xl VT1504. His

-8 -



about face depending on the benefits he would receive is rel evant.
This error was harnful and a new trial is required.

PO NT I X

THE TRIAL COURT ERRED I N DENYING MR KEEN S MOTION TO
SUPPRESS H S POLI CE STATEMENTS.

Appel | ee states that the police statenents at issue are only

taken in violation of Florida Rule of Crininal Procedure 3.111 not

in violation of the State and Federal Constitutions AB43-4.

Under the State and Federal Constitutions a defendant is
entitled to counsel at the earliest of the follow ng
points: when he or she is fornmally charged with a crinme
via the filing of an indictnment or information, or as
soon as feasible after custodial restraint, or at (when
a defendant attends) first appearance.

AB43-44 (enphasis supplied). Under this fornulation there was a

constitutional violation. There has been no claim that it was not

feasible to bring M. Keen to first appearances wi thin 24 hours.
This Court’s decisions nmake it clear that the statenent was

taken in violation of the Florida Constitution. In Peoples v.

State, 612 So. 2d 555 (Fla. 1992), this Court reviewed a case on
the foll ow ng basis:

We have for review Peoples v. State, 576 So. 2d 783 (Fl a.
5th DCA 1991), in which the district court acknow edged
conflict with Sobczak v. State, 462 So. 2d 1172 (Fla. 4th
DCA 1984), rev. denied, 469 So. 2d 750 (Fla. 1985) and
State v. Douse, 448 So. 2d 1184 (Fla.4th DCA 1984).

612 So. 2d at 553. This Court went on to analyze the right to
counsel under the Florida Constitution as foll ows:

As totheright totrial counsel under article |, section
16, Florida Constitution, we announced in Traylor v.
State, 596 So. 2d 957 (Fla. 1992), that the right

- 9.



attaches at the earliest of three points set out in
Florida Rule of Crimnal Procedure 3.111(1):

In other words, a defendant is entitled to counsel
at the earliest of the follow ng points: when he
or she is formally charged with a crine via the
filing of an indictnent or information, or as soon
as feasible after custodial restraint, or at first
appear ance.

Traylor, 596 So. 2d at 970 (footnotes omtted).

612 So. 2d at 556 (enphasis supplied).

Under the Florida Constitution the right to counsel attaches
“as soon as feasible after custodial restraint”. Here it had
attached when M. Keen's statenents were taken beyond the required
time for first appearances and there was no showi ng why the tine
coul d not be conplied wth.

This Court concluded its opinion in Peoples as foll ows:

We approve Sobczak and Douse.
612 So. 2d at 557 (footnotes omtted).

This Court specifically approved of the opinion of Judge

Barkett in Sobczak v. State, 462 So. 2d 1172 (Fla. 4th DCA 1984).

I n Sobczak Judge Barkett wote:

Article I, section 16, of the Florida Constitution
guarantees the right to assistance of counsel in all
crimnal prosecutions. Rul e 3.130, Florida Rules of

Crim nal Procedure, provides that the right to assistance
of counsel attaches as early as the defendant’s first
appear ance, whi ch shoul d occur within 24 hours of arrest.
State v. Douse, 448 So. 2d 1184 (Fla. 4th DCA 1984).
Rule 3.111(a), Florida Rules of OCrimnal Procedure,
provides that a person is entitled to appointnment of
counsel when he is formally charged with an offense, or
as soon as feasible after custodial restraint, or upon
his first appearance before a conmtting nmagistrate,
whi chever first occurs.

-10 -



462 So. 2d at 1173. Judge Barkett nade clear that the twenty four
hour requirenent is mandated by the Florida Constitution. The
statenent was taken in violation of the Florida Constitution.
This Court’s placing the burden on the defendant to show t hat
the delay induced the statenent is contrary to the way that this
Court and the United States Suprenme Court anal yzes errors under the

Florida and United States Constitutions. Chapnman v. California,

386 U.S. 18 (1967); State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

Appel | ee makes no argunent agai nst the well reasoned argunents of
the cases fromother jurisdictions citedinthe Initial Brief. M.
Keen will rely on these cases.

Appel | ee has not net its burden of showi ng that the adm ssion
of this evidence would be harnm ess beyond a reasonable doubt.
Virtually, the State’s sol e evidence here was the testinony of Ken
Shapiro, an adm tted perjurer, who was testifying to save his life.
There was no physi cal evidence to corroborate his testinmony. Prior
to his police statenent in 1984 M. Keen had consistently main-
tained that his wife had disappeared from the boat. H s 1984
police statenent produced contradictory versions on his part (even
t hough he denied killing his wife in all statenents). Absent this
statenent, only Shapiro had nmade a contradictory statenment. The
State’s use of this contradictory statenment may well have influ-
enced the jury. Reversal for a newtrial is required.

PO NT X
THE TRI AL COURT ERRED | N DENYI NG THE DEFENDANT’ S MOTI ON

TO DISMSS AS THE | NDICTMENT WAS BASED ON PERJURED
TESTI MONY.

-11 -



Anderson v. State, 574 So. 2d 87 (Fla. 1991) and United States

v. Basurto, 497 F.2d 781 (9th Cr. 1974) hold that due process is
vi ol ated when the prosecutor knows the grand jury heard perjured
testinony as to a material issue. The prosecution clearly knew
that Patrick Keen had engaged in perjury. It had successfully
prosecuted himfor perjury |IR1091; SR168-9.

Appel | ee seens to be arguing that the defense nust not only
show that the prosecutor knows that the grand jury heard perjured
testinmony but that the prosecutor knows that the grand jury
testinmony is false. Appellee cites to nothing in the casel aw which
i nposes this additional requirenent.

Appellee’s reliance on United States v. Bracy, 566 F.2d 649

(9th Cr. 1977) and Francois v. Wainwight, 741 F.2d 1275 (11th

Cr. 1984) is msplaced. 1In Bracy, the Court held that the facts

of the case were closer to United States v. Bowers, 534 F.2d 186

(9th Cr. 1976) than to Basurto. The Court stated:

A Ninth Crcuit case nore recent than Basurto is United
States v. Bowers, 534 F.2d 186 (CA9 1976), cert. deni ed,
429 U.S. 942, 97 S.C. 360, 50 L.Ed.2d 311. There a
witness testified before the grand jury that the defen-
dant’ s conpani on and defendant had shot a park service
ranger. The sane witness at another trial testifiedthat
t he conpanion had told himonly the defendant had shot
t he ranger. The court held that any failure of the
prosecutor to notify the court and the grand jury of the
change in the witness’'s testinony was harnm ess beyond a
reasonabl e doubt because both versions of the testinony
inplicated the defendant and the defense counsel, while
aware of the alleged perjury before the trial, failed to

move for dismssal of the indictnent. Here, as in
Bowers, Porter’s testinony both before the grand jury and
at trial, inplicated all the appellants. Here, as in

Bowers, the defense counsel were aware or should have
been aware of the alleged perjury before the trial, but,

S12-



nonet heless, failed to nake a notion to dism ss the
indictment prior to the trial. On our facts, Bowers
rat her than Basurto, would control.

566 F.2d at 656.

The anal ysis in Bracy shows that Basurto controls this case.
Here, as in Basurto, there was a pre-trial notion to dism ss the
indictment. Here, as in Basurto, the second version of the testi-

nmony i s excul patory. Francoisis irrelevant as it involved a grand

jury conposition issue which had been procedurally defaulted on
federal habeas cor pus.

Appel l ee asks this Court to reject this issue because the
ot her evidence is “sufficient” due to Ken Shapiro AB52-3. The doc-
trine of “other sufficient evidence” advanced by Appel | ee has been
rejected. |In Basurto, an unindicted co-conspirator and a Custons
Agent testified before the grand jury. The grand jury testinony
was unrecorded and the parties’ disputed whether the agent gave
testinony as to the activities prior to May 1, 1971. The Court
held that it was irrelevant.

It is not necessary that the dispute be resolved, since
it does not affect the holding of this court. The issue
here is not one relating to the sufficiency of evidence
before a grand jury to sustain an indictnent, but rather,
the duty of a prosecutor when he becones aware that
perjury as to a material fact has been comm tted.

497 F.2d at 789, n.1.
Thi s case nust be reversed for a new tri al

PO NT XV

THE TRI AL COURT ERRED | N OVERRI DI NG THE JURY’ S RECOVMEN-
DATI ON OF LI FE

-13-



Appel l ee’s first substantive argunent is that this case is

controlled by Washington v. State, 653 So. 2d 362 (Fla. 1994).1

The aggravating circunmstances in Washington are greater in nunber

and in weight than in the current case and the mtigation is far

| ess substantial. |n Wshington, there were four aggravators. |d.

at 366. Here, the State only sought three aggravators. (M. Keen
woul d argue that the jury could have reasonably rejected and/or

merged sone or all of these aggravators.) MWashington involved the

prior violent felony aggravator, which is not present here. This

is an extrenely weighty factor. Ferrell v. State, 680 So. 2d 390,

391 (Fla. 1996). The absence of the prior violent felony aggrava-

tor is a crucial distinction between this case and Washi ngt on and

Thonpson v. State, 553 So. 2d 153 (Fla. 1989), the only other

override case which Appellee cites in which this Court affirnmed.

In the last ten years this Court has never affirmed an override

YPrior to its discussion of Washi ngton, Appell ee recounts the
prior recomendations in this case. They are irrelevant to any
issue in the case. This Court has determ ned that M. Keen’s first
two trials were fundanental ly unfair. Any recommendati on based on
themis conpletely unreliable. As this Court has stated in the
resent enci ng context.

Resent enci ng shoul d proceed de novo on all issues ... a
prior sentence, vacated on appeal, is a nullity.

Teffeteller v. State, 495 So. 2d 744, 745 (Fla. 1986); King V.
Dugger, 555 So. 2d 355, 358 (Fla. 1990). The sane rule would apply
toretrials. Appellee also recounts the seven to five vote. This
Court has condemmed any reliance on the margin of the jury’'s
recommendation of life. Craig v. State, 510 So. 2d 857, 867 (Fla.
1987). This is also inproper and irrel evant.

-14 -



case unless it involved the prior violent felony aggravator.2 1In

addition to the prior violent felony aggravator, \Washington had a

| engthy record of convictions for other offenses.

Washi ngton had been previously convicted of burglary,
burgl ary of a occupied dwelling, burglary of a dwelling,
petit theft, burglary of a conveyance, and grand theft in
the third degree.

653 So. 2d at 367. This case also differs fromWashi ngton in terns

of the offenses invol ved. M. Keen was only convicted of first

degree nurder. Washington was convicted of first degree nurder,

burglary with battery and sexual battery. The facts of this case

are different. This Court outlined the facts of Washi ngton:

On August 17, 1989, Ms. Alice Berdat, a 102-pound, 93-
year -ol d woman, was found nurdered i n her bedroom having
been badly beaten about her face and head. Her body was
badly brui sed. There were signs that she had been
vaginally and anally raped, and she suffered seventeen
rib fractures.

653 So. 2d at 363. There is nothing in the current case to conpare

with this in terns of intentional, extended infliction of pain.

This affects the weight to be given HAC

Anot her cruci al difference between Washi ngton and this case i s

the i ssue of conduct while i ncarcerated. Washi ngton conmtted his

of fense while an escapee froma work rel ease center. It was undis-

2 Zakrewski v. State, So.2d _ , 23 Fla. L. Wekly S352
(Fla. June 11, 1998); Washington; Wllians v. State, 622 So. 2d 456
(Fla. 1993); Robinson v. State, 610 So. 2d 1288 (Fla. 1992);
Coleman v. State, 610 So. 2d 1283 (Fla. 1992); Mrshall v. State,
604 So. 2d 799 (Fla. 1992); Zeigler v. State, 580 So. 2d 127 (Fl a.
1991); Thonpson; JTorres-Arboledo v. State, 524 So. 2d 403 (Fl a.
1988) .
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puted the M. Keen had an excellent institutional record since his
arrest for this offense in 1984. The trial court stated:

2. The defendant’s good behavior since his arrest in
1984. The evidence revealed that in the ten years that
t he def endant was i ncarcerated, that there has only been
one incident involving a mnor infraction. The Court
finds that this mtigating factor exists and gives it
sonme wei ght.

XVI'1T1932-33. The United States Suprene Court has recogni zed the
i nportance of a capital defendant’s conduct in prison and ability

to live in prison. Simons v. South Carolina, 512 U S. 154, 162

(1994); Skipper v. South Carolina, 476 U.S. 1, 2 (1986); Jurek v.

Texas, 428 U.S. 262, 275 (1976).

| n Vashi ngton, there were four aggravating circunmstances, with

no grounds to reduce the weight of any of the aggravators. Here,
there are only three aggravators with substanti al grounds to reduce
t he wei ght of the aggravators. The jury could have reasonably not
found t he HAC aggravator or given it | ess weight because there was
no showing that there was any intent to cause unnecessary and

prol onged suffering. Kearse v. State, 662 So. 2d 677 (Fla. 1995);

Porter v. State, 564 So. 2d 1060, 1063 (Fla. 1990). The jury could

have reasonably nmerged or given less weight to the CCP and
pecuniary gain circunstances because they are based on the sane
alleged plan to kill his wife for insurance noney.

The mitigation in this case is also far nore substantial than

i n Washi ngt on. The only possible mtigator in Washi ngton was

rejected by this Court. 653 So. 2d at 366. Here, there was

substantial mtigation including the disparate treatnment of a
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principal, credibility problems with the State’s main wtness

doubts about the actual roles of the participants, M. Keen's
difficult early life, his acts as a good brother and son, his
positive achievenents, excellent work record, excellent record
while incarcerated, and good potential for rehabilitation. This

case is distinguishable from Wshington in several respects.

Appel l ee’s discussion of the aggravating and mtigating
circunstances is flawed. Appellee fails to recognize that the
issue in a life recommendation is whether any reasonable juror
could have found the mtigators, or given them nore weight; or
rejected the aggravators, nerged them or given themless weight.

Carter v. State, 560 So. 2d 1166, 1169 (Fla. 1990); Cheshire v.

State, 568 So. 2d 908, 911 (Fla. 1990).
Appel | ee’ s di scussion of the disparate treatnent mtigator is
flawed. Appellee relies on two cases in support of its argunent

concerning the disparate treatnment mtigator. Craig v. State, 510

So. 2d 857 (Fla. 1987); Thonpson v. State, 553 So. 2d 153 (Fla.

1989). In Craig, this Court ordered a resentencing. On resen-
tencing, this Court found the |ife recomendati on to be reasonabl e:

Qur analysis of the evidence, old and new, |eads us to
conclude that the Tedder standard for overruling the
jury’'s life recommendation for the nmurder of Eubanks has
not been net. We find that the totality of the circum
stances surroundi ng these crinmes, includingthe di sparate
treatment accorded to the codefendant and the other
mtigating evidence, provided a reasonable basis for the

jury’s life recommendati on. W therefore vacate the
trial judge’ s sentence of death for the nmurder of Eubanks
and remand for the inposition of a sentence of life

W thout the possibility of parole for twenty-five years.
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Craig v. State, 685 So. 2d 1224, 1230 (Fla. 1996) (footnote

omtted).

Appel l ee’ s reliance on Thonpson v. State, 553 So. 2d 153 (Fl a.

1989) is msplaced. There are nore aggravating factors i n Thonpson
and they are far weightier. |In Thonpson, there were five aggravat -
ing circunmstances, including the extrenely weighty prior violent
fel ony aggravator. Here there were only three aggravating circum
stances with no prior violent felony. Thonpson involved an
extended beating and torture of the victim before the hom cide
whi ch i s absent here. Thus, the HAC aggravator is far weightier in
Thonpson. I n Thonpson, the trial court could properly reject the
only possible mtigating circunstance. Here, there is substanti al
mtigation that is unrebutted. This Court al so noted that Thonpson
was “an under-world crinme boss” who ran a “multi-mllion dollar
drug snuggling enterprise”. There is no such additional crimnal
activity present in this case. The facts in this case are differ-
ent than Thonpson in terns of the participation of the other
parties. In Thonpson, none of the others took part in hom cide.
553 So. 2d at 155. Here, Ken Shapiro admtted that he drove the
boat out of Anita Keen’s range after she went in the water XT970- 1.

Appel l ee only attenpts to distinguish a small nunber of the
cases cited by M. Keen in which this Court had found a life
recomendation to be reasonabl e based upon di sparate treatnent of
anot her partici pant. M. Keen cited the followng cases in his
Initial Brief, which Appellee makes no attenpt to distinguish.

Craig; Barrett v. State, 649 So. 2d 219 (Fla. 1994); Jackson v.
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State, 599 So. 2d 103 (Fla. 1992); Pentecost v. State, 545 So. 2d

861 (Fla. 1989); Spivey v. State, 529 So. 2d 1088 (Fla. 1988);

Caillier v. State, 523 So. 2d 158 (Fla. 1988); Duboise v. State,

520 So. 2d 260 (Fla. 1988); MCanpbell v. State, 421 So. 2d 1072

(Fla. 1982); Malloy v. State, 382 So. 2d 1190 (Fla. 1979).

Appel l ee’s attenpt to distinguish Harnon v. State, 527 So. 2d

182 (Fla. 1988); Brookings v. State, 495 So. 2d 135 (Fla. 1986);

and Fuente v. State, 549 So. 2d 652 (Fla. 1989) is unavailing.

Appel l ee attenpts to distinguish Harnon by the fact that the co-
def endant in Harnon could be guilty of felony-nmurder and here there
was no felony-nurder theory. Here, Shapiro’s cul pability was nuch
greater than that of the co-defendant in Harnon. Here, Shapiro was
guilty of preneditated nurder as the prosector admtted in his
cl osing argunment XVI T1861-2. It was Shapiro who drove the boat out
of the deceased’ s range according to his own testinony.

Appel l ee attenpts to distinguish Fuente and Brookings in that
the co-defendants “hel ped plan and carry out the hom ci de” AB63.
Ken Shapiro also “hel ped plan and carry out the hom cide”. He
admtted that he was involved in several discussions, went to the
appoi nted | ocation, and drove the boat out of Anita Keen s range.

Ken Shapiro was a principal in this offense. This Court has

consistently held that “disparate treatnment of principals ... can
serve as a reasonable basis for a life recommendati on”. Brookings

at 143; Barrett, at 223; Fuente, at 658. This is denonstrated by

Poneranz v. State, 703 So. 2d 465 (Fla. 1997). In Poneranz, the

def endant had entered a store al one and had been the sole trigger-
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per son. This Court held the co-defendant’s |ife sentence is a

reasonabl e basis for a life recommendati on even though he was not

present during the killing, had only driven the car to and fromthe
scene, and only thought a robbery was going to occur. [|n Thonpson,

relied upon by Appellee, this principle is again cited wth

approval. 553 So. 2d at 158. Thonpson cites Eutzy v. State, 458
So. 2d 755 (Fla. 1984); Herzog v. State, 439 So. 2d 1372 (Fla.

1983); and McCanpbell for this principle.

Appel | ee never disputes that Ken Shapiro was a principal
equally guilty of first degree nurder. Shapiro admtted that he
had several conversations wth M chael Keen concerning a plan to
kill a woman for noney XT944-946. He continued to participate in
t hese conversations and nmade no effort to w thdraw XT944-46. He
expected to pay back his debt to Mchael Keen XT955. Shapiro
admtted that on Novenber 15, 1981, M chael and Anita Keen went out
al one and he net them XT956-58. They socialized and went out on
t he boat together XT960. He made no effort to stop M chael Keen or
warn Ani ta Keen XT970. Wen she went overboard, he took control of
t he boat and noved it out of her range XT970-971. He clained they
bot h wat ched her swi mand eventual |y cane back together XT974-976
He clains they discussed their version of events together XT975.
Shapiro admtted that he was the person who called the Coast Guard
and gave thema false story XT977

Hector Mnoso, a former deputy of the Broward Sheriff’'s
Ofice, was asking M. Keen questions and Shapiro was always

interrupting and answering themXI1T1193. He had to ask Shapiro to
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be quiet and let M. Keen speak XI1T1195,1203. Shapiro admtted
that he lied under oath in an interviewwth Oficer Carney of the
Broward Sheriff's Ofice about a week later and in a deposition to
an attorney in 1982 XT981-82.

The prosecutor admtted that Ken Shapiro was a principal.

Well, you can consider the fact that Ken Shapiro was
i ndeed an acconplice in this case. He took the stand and
told you that he was an acconpli ce.

Under the law, an acconplice is by participation. And
the jury has the option, if they so choose, if they were
on trial to be treated equally, be treated the sane as
his counter part or his co-defendant, and every act, that
is the act of M. Keen, conceivably can be transferred to
M . Shapiro, and he can be considered as commtting those
acts if he knew what was going to happen, if he partici-
pated in the crinme, which he did. He knew what was goi ng
t o happen, he di d somet hi ng by whi ch he i ntended to hel p.

XVI T1861-1862.

Additionally, Appellee, like the trial judge, views all the
evidence in the [ight which nost mnimzes Ken Shapiro’s invol ve-
ment . For exanple, Appellee nmakes nuch of Shapiro’'s “fear” of
M chael Keen. There is significant evidence that could have led a
reasonable jury to discount this. Shapiro had noved to Tanpa and
voluntarily cane back to live and work with M chael Keen in the
year before this incident XT933-6. On the day of the incident he
went to the appointed |location on his own XT958. He first called
the Coast Guard and told the Coast Guard that a wonman was m Ssing
XT977. Shapiro was interviewed about a week l|later by Detective
Carney and he |lied under oath XT981. 1In 1982 he and M. Keen went

to California together in a notor honme and stayed together for a
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week or ten days XT983. M chael cane back and Shapiro stayed on
for another week to ten days XT983. Shapiro then noved to New York
for nost of 1982 XT982. He gave a deposition in New York in 1982
and again stated that Ms. Keen di sappeared XT986. He had occa-
sional contact with M chael Keen between 1982 and 1984 XT986. He
cane back to Broward County in 1984 XT989. M. Keen had noved to
Ol ando XT990. See Harnobn, at 189.

Appel l ee mstakenly attenpts to distinguish Poneranz and

Douglas v. State, 575 So. 2d 165 (Fla. 1991) concerning credibility
problens of the State’s main witness as a mtigating factor.
Appel | ee asserts that in Douglas “several defense w tnesses tes-
tified that the defendant had an alibi” AB67. There is nothing in
the opinion indicating that this happened. Even if true, it is
clear that that is not what this Court was referring to i n Dougl as.
This Court stated:

The state’s primary witness was the wife of the victim
The credibility of her testinony concerning the circum
stances surrounding this nmurder could have reasonably
i nfluenced the jury’ s recomendati on.

575 So. 2d at 167. This Court was concerned with the “credibility”
of the State’s wtness “concerning the circunstances” of the
of fense and not whet her defense wi tnesses nmay have testified that
t he def endant was i nnocent of the offense.

Appel l ee asserts that in Poneranz “the defendant and the
State’s main witnesses both clainmed that the other coonmtted the
murder” AB67. This is not true. The opinion states, “Poneranz’

defense counsel argued that it was Kinser who conmmtted the
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murder”. 703 So. 2d at 467. Undersigned counsel was appellate
counsel in Poneranz and M. Poneranz did not testify. Counsel’s
argunent was based on the lack of credibility of the State's
wi tness and the benefits he received for his testinony. Her e,
these two factors are present and the State’'s witness was an
admtted perjurer and the State introduced M chael Keen's police
statenment which inplicated Ken Shapiro.

Appell ee mstakenly clains that this would be a form of
I ingering doubt. In essence Appellee is asking this Court to
overrul e Doudgl as and Poneranz. Appellee m sunderstands the nature
of this mtigator. As this Court stated in Douglas it involves
credibility concerning the “circunstances of the offense.” It does
not involve doubt about the defendant’s quilt. There are many
cases where a jury could find a defendant guilty of the offense yet
doubt sonme or all of a State’s witness’ testinony about t he
ci rcunst ances of the offense.

Appel l ee m stakenly clains that there could be no reasonabl e
doubt s about Shapiro’ s testinony as he “incul pated hinsel f” AB68.
The point is that he i ncul pated hi nsel f sonmewhat and t hen proceeded
to excul pate hinself by putting the primary bl ane on M chael Keen.

As we have consistently recognized, a codefendant’s
confession is presumably unreliable as to the passages
detailing the defendant’s conduct or cul pability because
those passages my well be the product of the
codefendant’s desire to shift or spread blanme, curry
favor, avenge hinself, or divert attention to another.
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Lee v. Illinois, 476 U S. 530, 545 (1986). Shapiro is an admtted

perjurer and even his statenments blamng M chael Keen contain
contradictions. He was also testifyingliterally to save his life.

Appel l ee also clains that the jury could not reasonably rely
on doubts as to who the actual killer was as a reasonabl e basis for
alife recommendation. Appellee cites no cases in which this Court
rejected this basis. Appellee’s attenpt to distinguish the cases
relied on by M. Keen is unpersuasive. Appellee clains that in

Pentecost v. State, 545 So. 2d 861 (Fla. 1989) and Cooper v. State,

581 So. 2d 49 (Fla. 1991) there was “other evidence that
corroborated the defendant’s version that another commtted the
hom ci de” AB69. It points to nothing in the opinions to support
t his. In both decisions the only evidence this Court nentions
which points at another party is the defendant’s testinony.

Appel lee clains that Malloy v. State, 382 So. 2d 1190 (Fla. 1979)

does not control because of a possible felony-nmurder theory in
Malloy. There is nothing in Malloy which indicates that this had
any inpact on the decision. This Court stated:

We find that the jury's action was reasonabl e because of
the conflict in the testinony as to who was actually the
triggerman and because of the plea bargai ns between the
acconplices and the state.

382 So. 2d at 1193. Appellee erroneously clains that this Court in
Harnon did not deal with this i ssue AB69. This Court stated:

O nore consequence i s Harnon’s contention that the jury
could have based its |life recommendation, in part, on
their questioning of the respective roles of Harnon and
Bennett in the nurder and the disparity in treatnent
between the two if Harnon were sentenced to death.
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597 So. 2d at 189.
In Barrett v. State, 649 So. 2d 219 (Fla. 1994), this Court

st at ed:

The jury coul d have reasonably concl uded that Barrett was
not the person who actually commtted the nurders, and
t hat Burnside had commtted the nurders with the hel p of
soneone other than Barrett. Conflicting evidence on the
identity of the actual killer can formthe basis for a
recomendation of |ife inprisonnment. Cooper v. State,
581 So. 2d 49, 51 (Fla. 1991).

649 So. 2d at 223.

Appel | ee does not dispute that M chael Keen had an al coholic
father who deserted the famly when he was young AB70. However, it
clains that this is not a reasonable basis for a |life

recommendation and cites Valle v. State, 581 So. 2d 40 (Fla. 1991).

Valle is a death recommendati on case and is irrelevant. M. Keen
cited several cases in which this Court held a difficult early life

to be a reasonable basis for a |life recomendati on. Hegwood v.

State, 575 So. 2d 170 (Fla. 1991); Scott v. State, 603 So. 2d 1275

(Fla. 1992); MCanpbell, supra, at 1075-76.
Appel l ee attenpts to | unp together nunmerous other mtigating

factors and then cites Harnon and Washington to say that these

woul d not be a reasonable basis for a life recomendati on. In
Washington, the only proposed mtigator was potential for
rehabilitation and this was contradicted by the fact that the
def endant was an escapee fromprison. |In Harnon, this Court found
the life recommendati on to be reasonable, thus any discussion of
what the result would be absent certain mtigators is dicta.

Appel | ee i gnores the nunmerous cases which are cited in the Initial
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Brief which hold these mtigators to forma reasonable basis for a
life recomendation

It is undisputed that M chael Keen was a good brother and son
XVI 1 T1842-43. After Mchael’s father left the house, he had to
assune the role of the father figure, until he went to college
XVI'1T1842. A defendant’s caring relationship with his famly is a

reasonabl e basis for alife recormendation. Barrett; Scott; Perry

v. State, 522 So. 2d 817, 821 (Fla. 1988).

M chael Keen had nunerous positive achievenents as a youth
despite growing up with an al coholic father who abandoned him He
excelled in piano and the arts XVIIT1841. He conpeted in the
International Piano Guild XVII1T1841. He was an honor student in
hi gh school XVI1T1841-1842. He played high school football XVIIT
1842. He won a schol arship to Eckerd Col |l ege and graduated XVIIT
1842. Positive character traits and acconplishnents are a reason-

abl e basis for alife recommendation. Barrett v. State, 603 So. 2d

1275 (Fla. 1992); Scott; MCanpbell; Stevens v. State, 613 So. 2d

402 (Fla. 1992); Holsworth v. State, 522 So. 2d 348 (Fla. 1988);

Fead v. State, 512 So. 2d 176 (Fla. 1987); Thonpson v. State, 456

So. 2d 444 (Fla. 1984).

M. Keen had an excel |l ent work record XT927-30, 1021. M. Keen
was a supervisor at a sign conpany when Shapiro first net him
XT927. He then started his own conpany which was very successf ul
Xl T1095. A good work record is a reasonable basis for a life

r ecomrendati on. Hol sworth; Fead; M Canmpbell.
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M. Keen had an excellent record while incarcerated. Bot h
sides entered into a stipulation that M. Keen had been
incarcerated since 1985 and had only one mnor disciplinary
infraction XVIIT1844-45. Good conduct in prison is a reasonable

basis for alife recommendati on. Fead; MCanpbell. This mtigating

circunstance is particularly conpelling as both sides stipulatedto
M chael Keen’s good record and it involved a ten year period.

M. Keen has a good potential for rehabilitation. The
prosecutor stated that this mtigating circunstances applies
XVIITI866. This factor is supported by M. Keen's good record in
prison, his good work record and his positive character traits and
acconpl i shnent s. This is a reasonable basis for a life

recommendat i on. Barrett; Holsworth; Fead; MCanmpbell. The

mtigating cir-cunmstances, individually and cunul atively, provide
a reasonabl e basis for a life reconmendati on

Appel | ee attenpts to uphold the HAC aggravat or by engaging in
specul ation as to the death of Ms. Keen AB71-2. Appellee msses
the two key issues regarding this aggravator. This Court has
required an intent to cause unnecessary and prol onged suffering.
M. Keen cited nunmerous cases to this effect in his Initial Brief

whi ch Appel |l ee does not respond to. Kearse v. State, 662 So. 2d

677 (Fla. 1995); Porter v. State, 564 So. 2d 1060, 1063 (Fl a.

1990). Appellee also fails to confront the fact that the issue is
not whether a jury could have found HAC. The issue is whether a
jury coul d have reasonably rejected it and/or given it |less weight

due to this lack of intent. It clearly could have.
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There are several reasonabl e bases for the life recomendati on
here. This Court has held |ife recommendati ons to be reasonable in
cases far nore aggravated than the current one. Barrett involved
four counts of first-degree nurder. Parker involved three nurders.
Jackson involved five nurders. Hegwood i nvol ved three nurders.
This case is far | ess aggravated than any of these cases and has
substantial mtigation.

This case is simlar to other cases which this Court has
reduced to life inprisonment based on the disparate treatnent of
ot her participants. |In Fuente, the trial court found three aggra-
vating circunstances; prior violent felony, the hom cide was
commtted to avoid arrest, and the <cold, calculated, and
preneditated nature of the hom cide. 549 So. 2d at 654. Thi s
Court assuned the validity of all three aggravating circunstances,
yet reduced the sentence to life i nprisonnent based on co- def endant
disparity. 1d. at 658-659.

In Brookings, this Court found that there were four valid
aggravating circunstances; prior convictions for three violent
felonies (two arnmed robberies and shooting with intent to kill a
police officer); commtted for pecuniary gain; commtted to hinder
|aw enforcenent (the victim was killed to prevent him from
testifying); and CCP. This Court reduced the sentence to life
i nprisonment based upon disparate treatnent of co-participants.
495 So. 2d at 142-143.

In Harnon, this Court found that there were three valid

aggravating circunstances; prior violent felony (arnmed robbery);
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commtted for pecuniary gain; and avoid arrest. This Court found
the life recommendation to be reasonable based on the disparate
treatment of a co-participant even though the defendant was the
triggerperson. In Barrett, the defendant was convicted of four
counts of first degree nurder and one count of conspiracy to commt
first degree nurder. There were five wvalid aggravating
ci rcunst ances; prior violent felony, avoid arrest, pecuniary gain,
hi nder |aw enforcenent, and CCP. This Court found the life
recommendation to be reasonable based, in part, on the life
sentence given to Barrett’s co-defendant. This case is far |less
aggravated and involves other substantial mtigation. This case
nmust be reduced to life inprisonnent.

PO NT XVI

THE TRIAL COURT COW TTED SUBSTANTI AL ERRORS IN ITS
SENTENCI NG ORDER

Appel | ee continues to nmake the sanme m stake that the tria
judge nmade; it views the mtigating and aggravating circunstances
as if this were a death recommendation case. This Court has
described the trial judge's functionin alife recomendati on case.

Under Tedder, the trial court’s role is solely to
determ ne whether the evidence in the record was suffi -
cient to forma basis upon which reasonable jurors could
rely in recommending life inprisonnment.

Cheshire v. State, 568 So. 2d 908, 911 (Fla. 1990) (enphasis

suppl i ed).
The trial judge never viewed the case in this nmanner.

Appel | ee never acknow edges that this is the function of the trial
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judge in a life recommendati on case. Appellee cites standards of
review which this Court enploys in death recomrendati on cases.

Fi nding or not finding that a mtigating circunstance has
been established is within the discretion of the trial
court and will not be disturbed on appeal if supported by
conpet ent substantial evidence. Bryan v. State, 533 So.
2d 744 (Fla. 1988).

AB75-76.

When a trial judge finds that an aggravating circunstance
has been established, the finding should not be
overturned wunless there is a Jlack of conpetent
substantial evidence to support it. Raleigh v. State,
705 So. 2d 1324 (Fla. 1997); Swafford v. State, 533 So.
2d 270, 277 (Fla. 1988).

AB77. These statenents are both correct for death reconmmendati on
cases. In alife recommendati on case the question is whether there
i's any reasonabl e basis to support the jury s reconmendation. This
i nvol ves whether a jury could have reasonably found a mtigating
circunstance and/or given it greater weight and whether a jury
could have reasonably rejected the aggravating circunstances,
merged them or given them|less weight. Neither Appellee nor the
trial judge ever attenpted to conply with this requirenent.
Appel l ee m sconstrues M. Keen's argunent concerning the
di sparate treatnent mtigator. M. Keen is not saying that the
| evel of the co-participant’s participation is irrelevant to the
weight to be given this mtigator. The issue is that the judge
never acknow edges that when the co-participant is a principa
equally guilty of first degree this mtigator nust apply and is

often a reasonable basis for a life reconmendati on.
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Appel l ee’s reliance on Thonpson is msplaced. [In Thonpson
this Court did not reject disparate treatnment as a mtigating
circunstance, it nerely held that it was not a sufficient basis for
a life recoomendation given all the facts of the case. There are
nmore aggravating factors in Thonpson and they are far weightier.
See Point XV. The facts in this case are different than Thonpson
internms of the participation of the other parties. See Point XV.

Appel l ee clains that the prosecutor did not agree that M.
Keen's potential for rehabilitation is a mtigating circunstance.
The prosecutor stated in his penalty phase cl osing:

He was a successful businessman. From the evidence he
appears to be bright and articulate and certainly he can
express hinself, he certainly has the potential to
rehabilitate hinself.

XVI'11866. It is an abuse of discretion to fail to find a
mtigating circunstance which the State concedes exists. Santos v.
State, 629 So. 2d 838, 840 (Fla. 1994).

Appel | ee m stakenly clains that M. Keen did not specifically
identify “such matters as being a good brother and son and his
achi evements as a youth” AB76. In his sentencing nmenorandum he
st at ed:

The jury considered a nunber of non-statutory mtigating
ci rcunst ances: (1) the disparate treatnment given his
acconplice, Ken Shapiro, (2) Keen's good behavior in
prison for the past eleven years, (3) Keen's good
behavior at trial, (4) Keen's prior contributions to
soci ety, including his good enpl oynent record, (5) Keen's
positive personality traits, including his past history
of unselfishness and generosity towards others, (6)
Keen's good potential for rehabilitation, and (7) any
ot her aspects of Keen's character or record.
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In support of non-[statutory] mtigating circunstances
two through seven, the jury | earned that Keen was raised
in a single parent honme after his abusive, alcoholic
father deserted the famly. H s nother, an uneducat ed,
but hard working nother, raised three sons. Being the
ol dest son, Keen was forced to assune responsibility (be
the man of the house) at an early age. He overcane his
upbringing, earned a nusic scholarship, and graduated
fromcoll ege. He was a successful sal esman/ busi nessnman.
He was supportive to, and generous to his enployees.
Most particularly, Keen gave Shapiro noral support;
encouraged himto excel; and gave hima place to |ive and
spending noney when he did not wrk or excel.
Additionally, the jury was appraised of Keen's good
conduct in prison for the past el even years. Plus, they
observed his quiet, cal mdeneanor at trial.

SR141-142.

It is undi sputed that M chael Keen was a good brother and son
XVI | T1842- 43. M chael’s nother testified that after Mchael’'s
father left the house, he had to assume the role of the father
figure, until he went to college XVII1T1842. A defendant’s caring
relationship with his famly is a reasonable basis for a life

r ecomrendat i on. Barrett; Scott; Perry v. State, 522 So. 2d 817

821 (Fla. 1988). There was undi sputed evidence that M chael Keen
had numerous positive achievenents as a youth despite grow ng up
wi th an al coholic father who abandoned him See Point XV. Defense
counsel specifically identified these mtigators and the judge
failed to consider them

Appellee incorrectly relies on the death recomendation
standard for the review of aggravating circunstances AB77. The
jury could have reasonably rejected the HAC aggravator and/or
weighed it less due to lack of evidence of an intent to cause

unnecessary suffering. See Initial Brief and Point XV. The jury
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coul d have al so reasonably nerged and/or given | ess weight to the
CCP and pecuniary gain aggravating circunstances in |ight of the
fact that they are based on the sane conduct.

Appel l ee clains that the trial court’s explicit nmention of the
seven to five vote in his conclusion section of his order is only
“mentioned ... in passing” AB79. Appel lee’s argunment is
contradicted by the structure of its brief and the structure of the
judge’s order. Appellee opens its argunent on the override issue
by explicitly “mentioning” this fact AB62. The trial judge
explicitly “nmentions” this in the concluding section of his
sent enci ng order. It strains credulity to think that both the
trial judge and Appel |l ee and Appellee “nention” this “in passing”
incrucial sections of the brief and order. Both are attenpting to
inproperly rely on this. This Court condemmed this as error

Craig v. State, 510 So. 2d 857, 867 (Fla. 1987). Appellee relies

on Craig to say that this is harmess error. However, Craig was
remanded for resentenci ng. Thus, any statenent concerni ng harmnl ess
error was dicta. Here, the judge explicitly relied on this in his
concl usory section. Appel l ee has not nmet its burden of show ng
that this error was harnl ess beyond a reasonabl e doubt.

Appel l ee admts that the trial court inproperly consideredthe
length of the deliberations in deciding to override the jury’'s
recommendati ons AB79. Appellee cites no cases holding this error

har nl ess. This Court dealt with this issue in MCanpbell. I n

McCanpbell, the Court held that the jury's recomendati on was

reasonabl e and thus di d not have to deci de whether this error al one
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woul d require reversal. In this case there is every indication
that this was harnful. The judge nentioned this twice in the
concl udi ng section of his order. Appellee has not net its burden
of showing that this error is harnl ess beyond a reasonabl e doubt.

The trial judge nade substantial errors in his sentencing
order. This case nmust be remanded for inposition of a life
sentence or at |east a judge resentencing.

CONCLUSION

Werefore, appellant respectfully requests that this Court
grant hima newtrial, a resentencing, and/or reduce his sentence
to life inprisonment.

Respectful ly submtted,

Rl CHARD L. JORANDBY
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Rl CHARD B. GREENE

Assi stant Public Def ender
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