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PRELI M NARY STATEMENT

The record on appeal herein contains 14 volunes and one
suppl enental volune. References in this brief to the record shall
be made by indicating the appropriate volune and page nunber,
pursuant to Florida Rule of Appellate Procedure 9.210(b) (3).

References to specific exhibits shall be made by referring to the

exhibit nunbers.




STATEMENT OF THE CASE

On Novenber 23, 1994, a Hillsborough County grand jury
returned an indictment against Appellant, Johnnie Lewis Norton,
charging him with the preneditated nurder of 1,i1lie Effie Thornton
by shooting her with a firearm on Novenber 3, 1994. (Vol. 1, pp.
29- 30)

Anong the pretrial notions Appellant filed were nmotions to
suppress evidence seized in an illegal search and seizure (Vol. I,
pp. 98-104) and to suppress confession or statenents illegally
obtained (Vol. I, pp.105-111), an anendment to which was subse-
quently filed. (Vol. 11, pp. 247-248) A suppression hearing was
hel d before the Honorable Robert J. Simrs on April 24, 1995. (Vol.
XM, pp. 1234-1348) The court denied the notions, except for
certain post-arrest statements Appellant nmade to Detective R ck
Childers at the police station after Appellant had asked for a
lawyer. (Vol. I, pp. 291, 297; Vol. XIIl, pp.1272-1278, 1291-1292,
1310-1312, 1339-1340) The court found that these statements were

obtained in violation of Mranda, but were voluntary. (Vol. XIII,

pp. 1310-1312)*

I n another pretrial notion, filed on January 8, 1996,
Appel lant noved in limne, primarily seeking to exclude from the
penalty phase, if there was one, certain evidence regarding an

assault against a woman naned Rosa Mae Warmack. (Vol. 11, pp. 319-

" At Appellant's trial, the defense |odged no objections to
adm ssion of the evidence that was the subject of the notions to
suppr ess.




322) The court heard the notion on March 1, 1996, and denied it.
(Vol . X, pp. 1034-1039)

This cause proceeded to ajury trial on February 26-March 1
and March 4, 1996, with the Honorable J. Rogers Padgett presiding.
(Vol . IV, p. I-Vol. XI, p.1172) On March 1, 1996, Appellant's
jury found himaguilty of first degree nurder, as charged. (Vol. I1I,
p. 356, Vol. X, p. 1026) At the penalty phase held on Mirch 4,
1996, the jury received additional evidence from the State and the
defense, and returned a recomendation by a vote of eight to four
that Appel |l ant be sentenced to die in the electric chair. (Vol. 11,
p. 373, Vol. X', pp. 1044-1171)

On March 11, 1996, Appellant, through counsel, filed a Mtion
to Override Jury's Death Recommendation or to Gant the Defendant
a New Penalty Phase Hearing with a New Jury (Vol. !Il, pp. 379-
381), which the court heard and denied, also on March 11. (Vol.
[1l, p. 381, Supplenental Vol., pp. 2-7)

Appel lant filed a Mdtion for New Trial on March 13, 1996 (Vol.
III, pp.  382-386), Wwhich the court heard and denied before
sentencing Appellant on March 18, 1996. (Vol. 111, p. 382, Vol.
Xl pp. 1173-1187) Judge Padgett sentenced Appellant to death,
finding a single aggravating circumstance, that Appellant was
previ ously convicted of afelony involving the use or threat of
viol ence to some person. (Vol. IIl, pp. 395 398-401, Vol. XII, p.
1187) After reciting the evidence offered in mtigation, which the

court found to be "unrefuted," the court concluded that there was

"nothing substantial or extraordinary about the mtigating facts,"




and that no statutory or nonstatutory mtigating factors had been

. shown to exist. (Vol. [IIll, pp. 399-400)
Appellant filed a pro ge notice of appeal on Mirch 27, 1996
(Vol. 111, p. 403), which was followed by anotice filed by counsel

on April 8, 1996 (Vol. I11, pp. 404-405), and an anmended notice

filed by counsel on July 2, 1996. (Vol. 111, p, 413)




STATEMENT COF THE FACTS

Quilt Phase--State's Case

In Novermber of 1994, Lillie Thornton was living at the Jackson
Hei ghts Apartnents with her four daughters. (Vol. VI, pp. 251, 272-
273)  Johnny Seay, Thornton's boyfriend or ex-boyfriend, lived
there off and on. (Vol. VI, pp. 251, 268-270, 279-280) Seay and
Thornton had a good relationship for about five years, but they had
their "ups and downs," their "little run-ins." (Vol. VI, p. 280)2
Thornton was al so seeing Appellant at around the same tinme she was
seeing Seay. (Vol. VI, pp. 251-252, 256, 262, 270-271, 279-280) If
Thornton needed a ride somewhere, Appellant was the person she
woul d ask. (Vol. VI, p. 262)

On Novenber 2, around noon, Thornton left wth Appellant in
his little gray car (which she rode in a lot) to go pay sone bills;
she had just received sone kind of monthly check. (Vol. VI, pp.
257, 262, 273-275, 281) Johnny Seay testified that he was not
upset with Thornton about anything that day. (Vol. VI, p. 282)

Thornton did not come home all night. (Vol. VI, pp. 252-256,
273-276) Although she would stay out sonetines, Thornton usually

called if she was going to be very late, or out all night, but she

2 Prior to the beginning of testinony, the State noved in
limne to exclude evidence of an incident that occurred six nonths
before the homcide in which the Lillie Thornton hit Johnny Seay in
the head with a telephone and was arrested for donmestic battery.
(Vol. VI, pp. 217-221) The court ruled that this evidence could
not come in unless the defense had other evidence linking Seay to
the killing. (Vol. W, pp. 220-221) Appellant sought to question
Seay about this on cross-examnation, believing that the door had

ggin opened, but the court would not permt it. (Vol. VI, pp. 284-
5




did not call after she left the apartnent at noon. (Vol. VI, pp.
254- 255, 262, 275-276, 281-282)

Star Thornton, Lillie’s 13 year old daughter, had ridden in
Appellant's little gray car several times. (Vol. VI, pp. 257, 266)
The last time was around Cctober 22 when nother and daughter went
to order some birthday cakes. (Vol. VI, pp. 258-260) The car was
in good condition, With light gray carpeting on the floors. (Vol.
VI, PP. 257-260)

Sonetinme before 7:00 the next norning, Novenmber 3, Lillie
Thornton's body was found in a field in Tanpa near 30th Street and
38th Avenue where people went to dunp trash, drop off stolen cars,
have sex, and do drugs. (Vol. VI, pp. 287, 289-290, 296-297, 314-
316)* There were no signs of a struggle at the scene. (Vol. VI,
p. 443; Vol. IX pp. 683, 716) There was a tire track on the back
of Thornton's right pant [eg. ‘"(Vol. VI, pp. 293, 308; Vol. VII, pp.
351, 448; Vol. 11X, pp. 682-685) Two cubes of crack cocaine were
found in her bra. (Vol. VII, p. 449, Vol. IX p. 715)

Various itens of potential evidentiary value were gathered at
the scene, including photographs and plaster casts of tire tracks
and shoeprints. (Vol. WVII, pp. 378-383, 385-387, 389-390; Vol.
VI, pp. 574-588)

Associate Medical Examiner Dr. Robert Pfalzgraf examined the
body in the field that norning, and conducted an autopsy that

afternoon. (Vol. VI, pp. 441-442, 445) Lillie Thornton died from

3 Johnn?/ Seay, When he was not staying at Lillie Thornton's
resi dence, ived right around the corner from where her body was

found. (Vol VI, pp. 282-283; Vol. IX pp. 731-732)
6




a gunshot wound to the back of the head. (Vol. VII, pp. 446-447)

Thornton would have been unconscious inmediately after being shot,
and dead within a few seconds or, at nost, a few mnutes. (Vol.
VIl, p. 452) The bullet did not exit her body, but enbedded in
part of the skull. (Vol. VI, p. 447) Pfalzgraf was able to renove
the lead core and the jacket, Wwhich he transferred to Detective
Bell of the Tanpa Police Department. (Vol. VII, pp. 447-448) There
was no stippling of the wound, and the gun was probably at |east 18
i nches away and |level with Thornton's head when it was fired. (Vol.
VII, pp. 454-457)° There were no other injuries, including
def ensive wounds, on the body. (Vol. VII, pp. 445-446) A lack of
bruising to Thornton's leg indicated that she had been run over, or
partially run over, by the tire of a car after she was dead. (Vol.
VI, pp. 448-449) Pfal zgraf's toxicol ogical exam nation showed
that Thornton had netabolites of cocaine in her blood, which

indi cated cocaine use within the previous two or three days, as

well as cocaine in her urine, Which indicated cocaine use wthin
the previous 12 hours. (Vol. VII, pp. 449-450)
Kim McDonald had known Lillie Thornton, but not her nane, for

a couple of nmonths before she died; MDonald knew her as "glim."
(Vol . VI, pp. 323-324) She did not know "Slim" very well, but had

seen her about sixor seven timesin the same area. (Vol. VI, pp.

¢ The State's forensic firearns expert, Dom nic Denio,
testified that, in this case, he could not form an opinion as to
how far away the gun had to be to avoid stippling, because the
victims hair would have prevented "the unburnt gunpowder particles
reaching the skin with sufficient speed or force to cause"
stippling. (Vol. VIl, p. 428)




333-334) McDonal d had al so known Appellant "for numerous of
years, " about five or six, but did not know his |ast name until she
asked soneone after Thornton's body was found. (Vol. VI, pp. 324,
330-331, 335-336) MDonald last saw Thornton alive between 10:30
and 11: 0O on the night before he body was found. (Vol. VI, pp. 325,
329) Thornton got out of Appellant's car, which was parked on 29th
in front of a clothing store called "Gator’s," while Appell ant
remained in the vehicle, (Vol. VI, pp. 326-327) Thornton went into
the "dust bowl," which was "a place where people hlulng out in the
back." (Vol. VI, pp. 327-328) There, MDonald, who was famliar
with street-level drugs sales in that area, saw a "hand to hand"
that "was like a transaction." (Vol. VI, p. 328) Thornton then got
back into the car with Appellant, and they left going towards Lake.
(VMol. VI, p. 328) The next day, Detective James Noblitt of the
Tanpa Police Department was show ng around a picture of Lillie
Thornton, and MbDonald told him what she had seen. (Vol. VI, pp.
329-330; vol. VII, pp. 353-356)

On Novenber 4, officers of the Tanpa Police Departnent had
Appellant's residence (which was 1.1 niles from the field where
Thornton's body was found) and car under surveillance. (Vol. VII,
p 393-394; Vol. IX pp. 690, 707-708)°> At around noon, Detectives
Bl ack and Pedersen, who were in plain clothes and unmarked cars,

went to relieve Detectives Townley and Holland. (Vol. VII, pp. 394-

395) The gray Subaru that was being watched began to nove, and the

> The police were able to determ ne Appellant's address after
Kim McDonal d supplied them with his name and identified his picture
in a photopack. (Vol. VII, pp. 356, 358; Vol. IX ©p. 688)
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detectives followed in their vehicles. (vol. VI, pp. 395-396)
Wien Appellant's vehicle accelerated, and it appeared that he had
observed the officers and was trying to get away from them
Detective Black placed his blue light on his dashboard and
accel erat ed. (Vol. VI, p. 397)¢ He and Pedersen notioned for
Appellant to pull over, and Black was honking the horn as well.
(Vol. M1, p. 397) At one point, Appellant did pull over, but then
sped up nore. (Vol. VI, pp. 397-398) Black pulled his vehicle in
front and slowy tapped his brakes to bring Appellant to a stop,
but he turned into the FunLan Drive-In and accelerated. (Vol. VII,
p. 398) There Appellant slowed down and junped out of his car and
started running. (Vol. VII, p. 399) Black exited his vehicle,
pul led his weapon, and told Appellant to put his hands up and get
on the ground, which he did. (Vol. VI, p. 399-400) Peder sen
chased Appellant's car down and stopped it before it could hit a
fence at the side of the theater. (Vol. VII, p. 400) Bl ack
handcuf fed Appellant and placed him in the back seat of Detective
Hol land's car. (Vol. VII, pp. 400-402)

When Detective Janes Noblitt arrived at the FunLan, he
observed a reddi sh-brown stain that appeared to be blood "swi ping
up and down" on the passenger's side w ndow of the Subaru. (Vol.
VI, pp. 360-361) When he noved a black jacket that was on the
back seat, he discovered a spent shell casing , (Vol. VII, p. 362)

Detective Rick Childers (who had observed Appellant's car

6 At the suppression hearing before Judge Simms on April 24,
1995, Black testified that he had the blue light on his dashboard,
but it was "pot activated.” (Vol. X II, p. 1322)
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parked outside his residence earlier that day and seen what
appeared to be blood on the passenger wi ndow, and thought the right

front tire of Appellant's car was simlar to the tire inpression
that was on Lillie Thornton's pant leg) went to FunLan and spoke
with Appellant, who had not yet been placed under arrest, wthout
reading him his Mranda rights. (Vol. IX pp. 688-691, 693-700,

714-715, 723) Appellant was not handcuffed when Childers arrived.

(Vol . I X, pp. 722-723) Childers told Appellant that he was
"working the death of Lillie Thornton, and [Appellant's] name had
come up in the investigation[.]" (Vol. IX p. 694) Childers asked
Appel lant if he knew Thornton, and he replied that he had known her
for about two or three months. (Vol. IX p. 694) Chi l ders asked
whet her Appel | ant had seen her on Novenber 2. (Vol. X, p. 695) He
answered that he had picked her up at her house between 11:30 and
12: OO because she wanted to go pay some bills. (Vol. IX p. 695)

When they got to the area of 34th and Lake, Appellant's car broke
down. (Vol. IX p. 695) Thornton got out of the car and wal ked
toward some mailboxes. (Vol. X p. 695) Appellant never saw her
again. (vol. IX, p. 695 He sat with his car until about 6:00 or
6:30, trying to call his brother, Trumell, to help him (Vol. IX

pp. 695-696) Appel l ant | eft nessages with his nother, and his
brother finally showed up and was able to get the car started.

(Vol. IX p. 697) Appellant drove home, parked, and went to bed at
7:00. (Vol. IX 1p.697) Appellant also told Childers that he had

not gone to work that day because his car had broken down, but when

10




he called work he said that his nother was in the hospital. (Vol.
| X, p. 698)

Childers asked Appellant to come to the police station
voluntarily and | ook at some photographs to assist them but he did
not want to. (Vol. IX pp. 698-699)

When Childers advised Appellant that they were going to seize
his car, Appellant did not put up an argument about it. (Vol. 1X
p. 699)

Chil ders approached the Subaru with Appellant and pointed to
an area on the passenger's w ndow which appeared to be blood. (Vol.
IX, p. 699) Appellant asked where it was on the seat. (Vol. IX p.
699) Childers said it was not on the seat, and pointed out where
it was on the window, but Appellant would not respond. (Vol. IX p.
699)

Appel l ant wanted a clothes basket that was in the back hatch
area. (Vol. IX, p. 700) Appel l ant pointed out a bloody T-shirt
that was in the basket, saying that he got blood on the shirt when
he cut his hand about three weeks before. (Vol. IX p. 700)
Childers told Appellant that he was "not getting basically nothing
out of the car." (Vol. IX p. 700)

Chil ders noticed that there was no carpet in the vehicle.
(Vol. IX, PP. 702-703) Wen he asked Appellant what happened with
the carpet, Appellant responded that the car did not have carpet in

it when he bought it three or four months before. (Vol. IX p.
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703)7 Childers observed that the netal on the floor was not "all
scratched up by people getting in and out of the car." (Vol. IX p.
703) Childers later attenpted to locate the carpeting by checking
car washes, trash cans, dunpsters, etc. in the areas of Appellant's
residence and the crime scene, wthout success. (Vol. IX pp. 706-
707, 709) Nor did he find any of the carpet, or any remants,
particles or fibers, anywhere in or around Appellant's house when
a search warrant was executed. (Vol. IX, pPP. 708-709) Childers
observed that when he got close to the car at the FunLan, the
interior smelled "fantastic." (Vol. IX p. 707)

The 380 caliber shell casing was collected by Crinme Scene
Technician M ke Pozzouli, along with the bloody T-shirt. (Vol. VII,
pp. 383-384; Vol. |X p. 700)

Chil ders placed Appellant under arrest for murder in the first
degree and robbery (because the investigation reveal ed that
Thornton had received a check and was going to pay bills, but no
currency or purse was found with the body), and he was taken back
to the Tanpa Police Departnent. (Vol. 1IX, pp. 704, 728-729)
Chil ders searched Appellant and found a small anmount of marijuana.
(Vol. IX, p. 737)% During his conversation with Childers, Appel-

lant told him that he had consumed three "joints" of narijuana and

7 James Ferguson of Bond Auto Sales testified that the Subaru
had carpeting in it that was "[slort of a silver blue" in color
when Ferguson sold the car to Appellant in August of 1994. (Vol.
IX, pp. 747-750)

8 Detective Black testified that he searched Appellant at the
FunLan and did not find any narijuana. (Vol. VI, p. 402)
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one and one-half quarts of an alcohol called "Red Bull," or
something like that, from the early norning hours to the time of
the interview (Vol. IX pp. 738, 743)

At the police departnment, Childers told Appellant that he had
not done "a good enough clean-up job on his car," because they had
found a spent casing inside it. (Vol. IX pp. 742-743) Appellant
then told Childers that he collected shell casings, and a .22
caliber shell was found in his room when the search warrant was
executed, but no shell casing collection. (Vol. VIII, p. 508; Vol.
IX, PP. 725-726)

Childers also told Appellant that the police had tire
inpressions or tire tracks at the scene, Wwhich they were going to
conpare wWith the tires on Appellant's vehicle, and that "they were
similar like fingerprints." (Vol. X, p. 779) Later, in the squad
room at the police departnment, Appellant remarked to Detective
Randy Bell that he had bought the tires that were on his car the
previous day froma black nale at a tire store located at 21st and
Nebraska. (Vol. x, p. 773) Appellant said he gave the black nale
$50, and there was apparently a problem with naking change for the
fifty dollar bill. (Vol. X p. 773) That same day, Novenber 4,
Chil ders becane aware of the statenents Appellant had nade to Bell
about the tires, and went to the area of 21st and Nebraska. (Vol.
X, p.780) Childers did not find any tire store at that particular

intersection, but inquired of stores at 3201 North Nebraska and
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3301 Nebraska, but could not find anyone who sold Appellant the
tires. (Vol. X, pp. 780-783)°
The Subaru was towed from FunLan to the inpound lot of the
Tanpa Police Departnent, for later transportation to FDLE for
further processing. (Vol. WVII, pp. 363-365; Vol. IX pp. 703-704)
The car was towed to FDLE on November 8, 1994, where Crinme
Laboratory Analyst Gary MCullough examined it. (Vol. VII, p. 465)
Mbst of the carpeting had been renoved, and certain areas of the
driver's and front passenger's seats had been cut and renoved.
(Vol. VI, pp. 467-468) The large red smear on the inside of the
passenger's side wndow, which was dried, tested presunptively
positive for blood. (Vol. VII, pp. 470, 488, 493-494)' MCullough
found a Western Auto receipt in the car dated 11-3-94, showing a
time of 8:56 a.m, and a Discount Auto Parts receipt dated the sane
date, showing a time of 9:18:16. (Vol. VII, p. 471) He also found
an Arnor All cleaner bottle, a utility knife or carpet knife, a
carpet brush, and air freshener in the front passenger foot well
area. (Vol. VII, pp. 473-479) He found a can of carpet stain
renover in the rear bench seat. (Vol. VII, pp. 476-478) The car pet

brush and knife tested presunptively positive for the presence of

9 Childers’ testinmony in this regard was admtted over a
def ense hearsay objection. (Vol. X, p. 780)

1 puring his initial testinony, MCullough said that the
w ndow was down when the car arrived at FDLE (Vol. VII, p. 470),
but was later recalled to correct his testinony by saying that the
wi ndow was up when the car was brought into FDLE. (Vol. X, 764-767
769)  Appel l'ant unsuccessfully objected when the State sought to
admt a photograph of the window in the up position when NhCUIIouPh
was recalled, as it had never been provided to the defense. (Vol.
X, pp. 765-766)
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blood. (Vol. VII, pp. 482-484) There was an orange or red
di scoloration on the front passenger seat, as well as on sone
clothing in the back of the car; these areas tested negative for
the presence of blood. (Vol. VII, pp. 491-492) The presunptive
tests for blood MCullough ran did "not differentiate insect,
animal and human blood." (Vol. VII, p. 493)

Further testing at FDLE, this time by Frank Deprospo, a
forensic serologist, revealed the presence of human blood on the T-
shirt from Appellant's car and on the window track into which the
passenger's side w ndow recessed when it was in the "down"
position, as well as on a cloth or rag that was seized from the
yard of Appellant's residence when the search warrant was executed.
(Vol. VII, pp. 481-482; Vol. VIIl, pp. 508, 596-598, 602) Although
bl ood was present in the scrapings from the passenger's w ndow, no
further testing was done at FDLE, because the substance was "in
very limted gquantity[,1" and Deprospo wanted to preserve sonme for
DNA testing. (Vol. VIII, pp. 601-602) Wien Deprospo tested the
carpet brush, he was able to get achemcal indication for the
presence of blood, but "was unable to go any further with that."
(Mol. MI1l, p.603) There were sone gold or yellow sh or brownish
carpet fibers or particles in the brush. (Vol. VIII, p. 617)
Al though the testing MCullough did for the presence of blood on
the utility knife was positive, when Deprospo ran the same test,
the result was negative. (Vol. VIIIl, pp. 600-601) Depr ospo

testified that this discrepancy mght be accounted for if there was
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only a small amunt of blood on the knife, and it was consumed in
the initial testing. (Vol. VIII, pp. 600-601)

The sanples of blood which were in possession of FDLE were not
sufficient to performthe nore exclusive form of DNA testing, RFLP
and FDLE elected to send the sanples to a private |aboratory for
DNA testing, as such a lab would have "the ability to do anywhere
fromfive to seven additional narkers" beyond the "one marker using
PCR" DNA testing that FDLE could do. (Vol. I X, pp. 630-633,
testinmony of Billy Shumway, supervisor of the serology DNA section
at the FDLE lab in Tanpa)

The Forensic ldentity Testing Division at Laboratory Corpora-
tion of America Holdings, or LabCorp (which was fornerly known as
Roche Bionedical Laboratories), 1in North Carolina was able to
obtain DNA profiles from cuttings from a shirt, blood flakes from
a wndow, and blood flakes froma w ndow track. (Vol. IX pp. 645-
646) LabCorp was unable to obtain any quantifiable DNA from a rag
that was submitted to it. (Vol. IX p. 647) A carpet brush had
human DNA on it, but LabCorp was unable to obtain a DNA profile.
(Vol. IX, pp. 646, 649) The DNA profile that was established from
the stains on the shirt matched the profile of Johnnie Norton.
(Vol. IX, pp. 649-650) The DNA profiles from the scrapings from
t he wi ndow and the wi ndow track nmatched the profile of Lillie
Thornton. (Vol. 1X, pp. 650-651) The probability of randomy
selecting an wunrelated individual with a DNA profile consistent
with the w ndow, t he wi ndow track, and Lillie Thornton was

"approximately one in 6.7 mllion for the Caucasian popul ation, one
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in 174 thousand for the African-American popul ation, ©One in 2.8
mllion for the Southeastern H spanic population, and one in 6.9
mllion for the Southwestern Hispanic population."” (Vol. I'X p.
652) "

Oral Wods of FDLE conpared the tires from Appellant's Subaru,
which were of four different tread designs, four different nakes,
wth plaster casts of tire tracks and negatives of tire tracks that
were in the field where Lillie Thornton's body was found, as well
as the track on her pant leg. (Vol. VIII, pp. 515, 526, 530-531)
Wods was dealing strictly with class characteristics, tread design
in the tires; there were not enough individual distinguishing
characteristics to make a positive match between tracks at the
scene and any tire on the Subaru. (Vol. VI, pp. 518, 528-530,
534, 539-540) Wods found two tracks to be "simlar" in tread
design to the left front tire on the Subaru, which was a Goodyear
T Metric, and one track that "could have been nmade by the tread on
the left front tire." (Vol. WIII, pp. 527-530, 537) Wth regard to
the track on Thornton's pant |leg, Wods concluded that there was a
"simlarity" to the side wall tread design of the left front tire.
(Vol. VI1I, pp. 530-531) Five tracks found at the scene were
elimnated; they were not nade by any of the four tires on the
Subaru. (Vol. VII1, pp. 532, 539) Wods was unable to say when any
of the tire tracks was made. (Vol. VIII, pp. 540, 543-545)

11 Thornton was an African-Anerican, as is Appellant. (Vol. I,
pp. 26-27)
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Crime laboratory analyst Edward Guenther of FDLE attenpted to

obtain latent fingerprints from various items recovered from the

Subaru (the Arnor All, the air freshener can, utility knife, etc.)
but was not able to develop any. (Vol. VIII, pp. 549-552) He also
received sone latent |ifts taken by Gary MCull ough from the

exterior of the Subaru; one fingerprint and one palm print matched
Appel lant's prints. (Vol. VIIIl, pp. 550, 553-555) None matched the
prints of Lillie Thornton. (Vol. WIII, pp. 557-558) Guenther also
dusted various itens found in the vicinity of Lillie Thornton's
body, but was unable to lift any fingerprints from them (Vol. IX
pp. 626-627) In addition to his fingerprint analysis, GQuenther
conpared negatives of shoe tracks and one dental stone cast of a
shoe track with a pair of sneakers and a pair of work boots
bel onging to Appellant that were seized from his residence when the
search warrant was executed, (Vol. VIII, pp. 508, 558-561) None of
the tracks was made by Appellant's shoes. (Vol. VIII, pp. 558-561)

Dominic Denio, a forensic firearns examner with the FBI
| aboratory in Washington, D.C., conpared ammunition conponents he
received from Detective Bell of the Tanpa Police Departnent
(consisting of a bullet jacket, a bullet core, and some ninute
fragments) with the shell casing recovered from Appellant's
vehicle, and found them to be of the same caliber (380 auto) and
manufacture (Federal Cartridge Conpany). (Vol. WVII, pp. 407-416)
It was possible the bullet cane from that casing, but this could ne
be established with certainty where the firearmthat fired the

bullet was not available for testing. (Vol. VII, pp. 415-416, 433)
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MIlions of bullets of the type Denio examned in this case were
manufactured in America the previous year. (Vol. VII, p. 434)

Denio also tested the interior of Appellant's car, which he
described as a subconpact Subaru two-door with a blue interior,
"for the presence of vaporous |ead, Which would be indicative of an
atmosphere of a gunshot[,]" with negative results. (Vol. VII, pp.
416- 418, 424-425) He could not say, however, "that there was a gun
fired or not fired in that car.”" (Vol. VII, p. 420)

I n Septenber, October, and November of 1994, Janmes WAt son
worked at Cast-Crete with Appellant, whom he knew as "Gummy Bear."
(Vol IX, pp. 751-752) Appellant was a hard worker. (Vol. IX, pp.
754-755) "In the last year[,]1" Watson had a conversation with
Appel lant at work during which Appellant asked if Watson was
interested in buying a gun. (Vol. 11X pp. 752-753) Appellant was
"short on cash" and needed noney for "like a birthday party or
somet hing, buy some cakes with it or sonething.” (Vol. 11X p. 753)
But Watson "didn't have no noney at the time." (Vol IX p. 753)
Appel | ant never showed Watsom a gun, and "didn't say it was his or
bel onged to sonebody or what it was or even what kind it was."
(Mol . IX, pp. 752, 755)%

[Following the State's case, Appellant renewed various
objections and notions he had made previously, and unsuccessfully

moved for a judgment of acquittal. (vVol X, pp. 787-802)]

12 \\hen he was deposed, Watson said that he didn't "know
nothing about” this case. (Vol. IX p. 756)
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Quilt Phase--Defense Case

Before Appellant's wtnesses began testifying, there was a
di scussion anmong the court and counsel as to whether the defense
could present testinony from Star Thornton that, a few hours after
Lillie Thornton left with Appellant, Johnny Seay made a remark to
the effect of, "lookes |like your nom pulled another fast one." (Vol.
X, pp. 802-810) The court ruled this testinmony irrelevant, and
granted the State's nmotion in limne to exclude it. (Vol. X p.
810)

On Novenber 2, 1994, Appellant was living wth his nother,
Katie Norton. (Vol. X pp. 817-818) Appel l ant called the house
t hat afternoon between 3:00 and 4:00 because "[h]lis car was
stopped.” (Vol. X, p. 820) Ms. Norton saw Appellant in the yard
| ater, between 4:00 and 5:00. (Vol. X p. 830) She saw Trunel |,
who did not have a car, around 6: Q0. (Vol. X, pp. 830-831)
Appel lant and Trunell later left together. (Vol. X, pp. 832-835)
Appel | ant returned between 8:00 and 8:30 p.m, when Ms. Norton and
two of her daughters were watching a novie called "The Hi dden."
(Vol. X, pp. 818-819) Appel | ant was drunk, and he went to his
bedroom where he remained overnight. (Vol. X, pp. 819, 835-836,
840)

Appel l ant's sister, Brenda M endon, testified that Appellant
cane to her house between 4:30 and 5:00 on Novenber 2, 1994, and
they drank beer. (Vol. X pp. 849-850) McCl endon saw Trunell at
her sister's house about 6:00. (Vol. X pp. 854-855) She did not
see Appellant with him (Vol. X, p. 855) McCl endon | ater saw
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Appel l ant at her nother's house about 8:30, 9:00. (Vol. X pp. 853,
858) He came in while they were watching a novie called "The Thing
Wthin." (Vol. X pp. 853, 859) Appellant was drunk. (Vol. X p.
853) He went to bed, and was still there when McClendon |eft her
mot her's house between 10 00 and 10:30. (Vol. X, pp. 853-854, 857)

Anot her  sister, Darl ene  Sheppard, testified that when
Appel lant first bought his car, she observed a bullet and a shell
on the passenger's side in front. (Vol. X pp. 867, 870-874)
Later, one day when Appellant came to her house to put some big
birthday cakes in her freezer, Sheppard noticed that Appellant had
taken the carpet out of his car. (Vol. X, pp. 865-867)

Dr. J.K WIliams was an obstetrician and gynecol ogi st who saw
Lillie Thornton at Tanpa General Hospital on the norning of Cctober
27, 1994. (Vol. x, pp. 900-902) She had been admtted the previous
day with pelvic inflamatory disease. (Vol. X, p.902) Wen she was
di scharged from Tampa General on Cctober 27, she was suffering from
light vaginal bleeding, either as aresult of the infection or the
formof birth control she was using. (Vol. X, pp. 904-905, 907-908)
Wllianms had no information as to who brought Thornton to the
hospital or took her hone. (Vol. X 908)

[After Appellant rested his case, he renewed all previous

motions and objections. (Vol. X pp. 912-913)

Penalty Phase--State's Case
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All three of the State's penalty phase w tnesses concerned an
incident involving a woman naned Rosa Mae Warmack. (Vol. X1, pp.
1073-1092) "

Yol anda Warmack was Rosa Mae's mother. (Vol. X, p. 1073)
Rosa Mae, who was 41 years old at the time of the penalty trial,
had never worked because she was rgort of on a retarded 1evel."
(Vol. XII, pp. 1073-1074) She went to public school wuntil about
sixth grade, but was put in a special class after that. (Vol. X,
p. 1074) She had a speech problem Wwth a very limted vocabulary.
(Vol. XI'l, p. 1074)

In 1985 Yol anda Warmack received a call that her daughter was
in the hospital. (Vol. X, pp. 1074-1075) Wen Ms. Warnmack saw
Rosa Mae, "she was in real bad shape." (Vol. XI, p. 1075) She was
"all bandaged an swollen, and she had lost a lot of blood." (Vol.
XIl, p. 1075) Hospital officials said that "she had been beaten
very brutally." (Vol. X, p. 1075) Rosa Me

had had a lot of trauma...that she was just
beaten with a jackhamer, gashes on her face,
and she had to have plastic surgery, and her
finger was |ike beaten alnost off.  They had

to reconnect it and everything. Her eyes was
beaten closed and her nouth was |ike she just

vvaJQ. just like unreal alnost...; it was very
sad.

(Mol. XI'l, p. 1076) Three pictures of Rosa Mie Warnmack, taken a

few days after the incident when she was recovering, were admtted

13 Before the Eenalty phase began, Appellant requested and
received standing objections as to portions of the evidence about
the Warmack incident that he had sought to keep out by filing his
pretrial motion in limne. (Vol. X, pp. 1058-1060)
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into evidence over Appellant's objections. (Vol. XII, pp. 1076-
1077; State's Exhibits Nunbers 53, 54, and 55)

Harol d Warmack described his daughter as an "average person”
with a speech problem (Vol. X, p. 1079) In 1985 he received a
call froma sheriff's deputy who told himRosa had "been beaten
real bad" and was in the hospital. (Vol. X'I, pp. 1079-1080) \en
Warmack saw her her, his "daughter |ooked |ike she had been in a
lion den where lions had mangled her up. He head was split up.
Her hand, her face, stab wounds, that's the way she |ooked." (Vol.
X1, p. 1080) She was in pain. (Vol. X, p. 1080) Rosa had
"geveral wounds in her head," including "one big gash." (Vol. XII,
p. 1081) One of her fingers "was about to fall off, it was severed
so bad." (Vol. XII, p. 1081) He parents were able to take her home
after five or six hours. (Vol. XII, pp. 1080-1081) She continued
to be "bothered with those wounds and things" that were inflicted
11 years before. (Vol. XII, p. 1081)

War mack becane aware that Johnnie Norton was the person
responsible for inflicting the injuries to his daughter and | ocated
him for |aw enforcenent before he was arrested. (Vol. XI, pp.
1081-1083)

Detective G adys Alarcon of the Hillsborough County Sheriff's
Ofice was involved in the investigation of the attack upon Rosa
Mae Warmack. (Vol. X, pp. 1084-1085) On March 3, 1985, Warmack
was left in a vacant field, severely beaten about the head and
bleeding. (Vol. X, pp. 1085-1086) She pulled herself into a

convenience store and "alerted the clerk of her injuries.” (Vol.
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XII, pp. 1085-1086) Warmack was kept in the hospital for several

days. (Vol. XIlI, p. 1086) She was in extreme pain and on nedica-
tion. (Vol. XliI, p. 1086) She received plastic surgery for sone of
the wounds she received. (Vol. X'I, p. 1086) She was very swollen

and very hard to understand, and so Alarcon Waited a few days to
interview her. (Vol. XII, p.1086) Wen Alarcon did interview Rosa
Mae Warnmack at her hone, she was difficult to understand because of
her severe injuries and her very slow speech. (Vol X, pp. 1086-
1087) Warmack told Alarcon that she had gone to a bar where she
had a couple of beers and talked to different friends. (Vol. XI,
p. 1087) She needed a ride honme, and a black nmale she had nmet by
the name of either Tom or Johnnie offered to take her there. (Vol.
X, p. 1087) Warmack got into the car wwth the man. (Vol. XII, p.
1087) He made two stops, at a friend' s house and at a |iquor
store, where he purchased a bottle of wne, before he drove to an
unknown, very dark area where he parked on the side of the road and
demanded sex from her. (Vol. X', p. 1087) Warmack said she did
not want to have sex because she was having her period and it was
very unconfortable for her to do so. (Vol. X, pp. 1087-1088) The
man forced her to have sex with him then hit her "real hard" with
a hard object such as a blackjack. (Vol. X, p. 1088) Warnmack
passed out, and when she regained consciousness, she was in a
vacant field, full of blood and in extrene pain. (Vol. XI, p.
1088)

Eventually, Johnnie Norton was developed as a suspect, and

Warmack picked his picture out of a photopack that Alarcon prepared
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as being the person who committed the crinme. (Vol. X', pp. 1088-
1090) After Appellant was arrested, he admitted to Alarcon that he
did pick up Warmack from a bar. (Vol XII, p. 1091) He said he had
taken her to an area after she agreed to give him sex for fifty
dollars. (Vol. XIl, p. 1091) He paid her the noney, but then took
it fromher after she had it in her hand, and she becane upset and
hit him (Vol XII, p. 1091) He beat her with his fist, and she
fell unconscious on top of him (Vol. X, p. 1091) He dragged her
outside the vehicle into a vacant lot, hit her a couple nore tines,
and left her there. (Vol. XII, p. 1091)

Alarcon testified that the injuries to Warmack were consi stent
with being hit with some type of blunt object, "[elspecially the
finger area being that it was so severely cut and the injuries
about the face and the head." (Vol. XiI, pp. 1091-1092)

Following Alarcon's testimony, the State introduced into
evi dence four exhibits, which the prosecutor characterized as
"certified copies of informations and judgnments and sentences."
(Vol .  XII, pp. 1092-1093; State's Exhibits Nunbers 56-59)
Appel l ant objected to State's Exhibit Nunber 56 on the ground of an
i nproper predicate because it appeared to be "some clerk's notes"”
rather than acertified conviction, but was overruled. (Vol. X,
p. 1092-1093)

State's Exhibit Nunber 56 showed that Johnnie Norton was
charged with an aggravated battery that occurred on Novenber 13,
1983. A docket entry showed that he pled guilty on My 2, 1984,

and was sentenced to two years in Florida State Prison. (State's
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Exhi bit Nunmber 56) State's Exhibit Nunber 57 showed that Johnnie
Norton entered a guilty plea to a second degree nurder that
occurred on February 16, 1982, and was sentenced to 20 nonths in
prison. State's Exhibit Number 58 showed that Johnny [sic] Norton
entered a plea of guilty to a resisting arrest with violence and
battery on a |aw enforcement officer that occurred on June 8, 1981,
and was sentenced to 180 days in the county jail. State's Exhibit
Nunber 59 was a judgnment and sentence showing that Johnnie Norton
entered a guilty plea and was sentenced to 10 years in prison for

aggravated battery in the Rosa Mae Warmack incident.

Penalty Phase--Defense Case

Debra Brown was Appellant's half-sister. (Vol. XII, pp. 1094-
1095) Her mother, Katie Norton, had five children with Wllie
Wllianms before they split up. (Vol. XII, pp. 1094-1095) Katie
then married Johnnie Norton, Sr., with whom she had five nore
children, including Appellant, who was born when Debra Brown was
about six or seven. (Vol. X, pp. 1095-1096) There were 10
children and two adults living in a three-bedroom house. (Vol. X I,
pp. 1096-1097)

Appel lant's father treated him differently than he treated the
other children; Debra Brown did not see him punish the others, but
he punished Appellant by spanking him (Vol. X, pp. 1097-1098)
She described one incident where sonething happened at school when
Appellant was in first or second grade, and Appellant's father

reacted by cutting off all of Appellant's hair. (Vol. X, p. 1098)
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The other kids were bothering him laughing at him and Appellant

hid in the woods to keep from going to school. (Vol XI, p. 1098)

When the adults were out, the older five children took care of
the younger five. (Vol. X I, p. 1099) Sone of the children would
be "pounding on" Appellant, and the older children did not protect
him (Vol. X, pp. 1098-1100) To Debra Brown, it seenmed that as
he was growing up, Appellant "had a sign on himthat said 'beat ne'
all the tinme. People just couldn't get along with him." (Vol. X1,
p. 1099) He was "just distant." (Vol. XII, p. 1100) She testified
concerning an incident where Appellant had gone to the store and it
was taking himtoo long to come back. Wen another sister went to
check on him she found that he was up a tree where two boys had

chased him (Vol. X1, pp. 1099-1100)

Debra still loved her brother in spite of what happened, and
testified that she would still comunicate with him and wite to
himif he were sentenced to life in prison. (Vol. XII, p. 1100)

Anot her half-sister, Darlene Sheppard Patterson, who was the
oldest child in the fanily, discussed how the older five children
"pi cked on" Appellant a lot as he was grow ng up, because they felt
he was "different." (Vol. XII, pp. 1103-1104) He was singled out
because he was the first of the second group of children. (Vol.
X1, p. 1104) Al t hough Darl ene and Appell ant "got al ong pretty
good," she "would slap him upside the head every now and then."
(Vol. XIl, p. 1103)

Appellant's nmother, Katie Norton, testified that there were as

many as 13 children living in the three-bedroom house (which was
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eventual |y expanded to five bedroonms); in addition to the 10
children Ms. Norton had with her first and second husbands, there
was one stepchild and two grandchildren. (Vol. X, pp. 1106-1110)
All of the male children and one of the fenmales had been involved
wth the crimnal justice system (Vol. XI, p. 1112)

Appel | ant was quieter than the other children when he was

growing up. (Vol. XII, p. 1113)

Ms. Norton still loved his son, even though they said he did
a terrible thing, and she would still support and visit her son if
her were sentenced to life in prison. (Vol. X, p. 1113)

Appel l ant presented the testinony of Dr. Harry Krop, a
clinical psychologist, via videotape, because he was in Texas, and
unavailable to testify at the time of Appellant's penalty trial.™
(Vol. XiI, pp. 1056, 1116-1123) Dr. Krop interviewed Appellant on
February 21 and May 4, 1995, and admnistered a battery of neuro-
psychol ogical tests on one of those occasions. (Vol. X, p. 1119)
He also interviewed several famly menbers and reviewed various
witten materials pertaining to Appellant. (Vol. X', p. 1119) Dr.
Krop determned that Appellant's 1Q was 85, which was in the |ow
average range conpared to others in the general population, but was
conparable to, and possibly even sonewhat higher than, the IQs of
other people who were incarcerated. (Vol. XII, p. 1120) Dr. Krop

found that Appellant did better in structured, supervised types of

* Before the penalty phase began, Appellant asked the court

to continue it to the end of the week when Dr. Krop would be
available to testify live, but the court refused. (Vol. XI, p.

1056)
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situations than he did in the comunity, and should not have any

difficulty functioning in a prison population. (Vol. X, p. 1121)

Appellant had no major nmental illness or intellectual limtation,
and should be able to adapt well to a life sentence. (Vol. XII, pp.
1122-1123)

Appellant's final witness was Terrence More, the attorney who
represented Appellant in 1983 when he was charged with nurder.
(Vol . XII, pp. 1124-1136) Al though Appellant indicated to his
attorney that he acted in self-defense, and there was some expert
bal listics evidence which tended to support this, Appellant entered
a "best interest" plea of guilty to second degree nurder and
received a sentence of 20 nonths. (Vol. XII, pp. 1125 1127-1129)
Appel l ant was on probation at the time of this offense, and so was
facing not only a trial on the second degree nurder charge, but the
violation of probation as well. (Vol. X, pp. 1125-1126) The plea
negotiations called for the sentence on the nurder charge to run
concurrent with the violation of probation. (Vol. XII, pp. 1125-
1126) Had Appellant gone to trial on the murder charge and been
convi cted, More thought there was a serious possibility that he
m ght received a sentence in the neighborhood of 12 to 15 years.
(Vol. XI'l, pp. 1126-1127) Even if he were found not guilty in the
criminal trial, if he were found guilty of violating his probation,
Appel lant could very easily have been sentenced to nore than 20

months. (Vol. XII, p. 1129)
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SUWARY OF THE ARGUMENT

The evidence against Appellant was purely circunstantial, and

was insufficient to convict him  The evidence was either |acking
in substantial probative value, particularly where the prosecution
failed to tie it together, or was refuted by other evidence, such
that it failed to exclude the reasonable hypothesis that sonmeone
other than Appellant killed Lillie Thornton. This hypothesis could
have been bolstered if the court had allowed Appellant to present
testinony indicating that Johnny Seay could have been the killer.
The State utterly failed to establish any notive for Appellant to
kill Lillie Thornton. At npbst, the evidence created a suspicion
that Appellant committed the offense in question. Hs motion for
judgment of acquittal should have been granted.

The evidence presented at Appellant's trial wholly failed to
show that Lillie Thornton's death involved a preneditated nurder.

Where there was but a single gunshot to the head, not fired at
particularly close range, and the circunstances which preceded the
killing are conpletely unknown, the State has not established that
the evidence was only susceptible to the conclusion that Thornton
was killed with preneditation, and Appellant's conviction for
nurder in the first degree cannot stand.

The testinmony of Detective Rick Childers inmpermissibly called
the jury's attention to Appellant's failure to take the witness
stand at his trial. On direct, Childers testified that the
carpeting was not in Appellant's car when he observed it on
Novenber 4, 1994, On cross, defense counsel asked why, then,
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Appel l ant was buying carpet cleaner (a can of which was found in
Appel lant's car) , Childers looked right at Appellant and said,
"That you'll have to ask him."™ This error in highlighting Appel-
lant's decision not to testify cannot be harm ess here, particular-
ly in light of the weakness of the State's case.

The prosecutor should not have asked Detective Rick Childers
whet her Appellant's brother, Trunell, verified Appellant's alibi;
this called for hearsay. Nor should Childers have been permtted
to testify that he went to the tire stores at 21st and Nebraska and
was "not able to find anybody who sold [Appellant] tires." Again,
hearsay was involved, and Childers' testinony in both regards
i nproperly underm ned Appellant's attenpt to establish his defense.

The | ower court should have held the hearing required by

Richardson v. State, 246 So. 2d 771 (Fla. 1971) when defense

counsel stated that he had never seen the photograph of Appellant's
Subaru the State sought to introduce when it recalled Laboratory
Anal yst Gary MCullough. The State's duty to disclose this picture
to Appellant arose as soon as it canme into possession of FDLE, as
an arm of the State. The photo show ng the passenger's side
wi ndow, which had a blood stain on it, in the "up" position was an
i mportant piece of evidence. The trial court's failure to hold a

Ri chardson hearing cannot be shown to be harmess error.

The instruction on preneditation that was given to Appellant's
jury was defective, because it relieved the State of its proper
burden of proving that the accused had, prior to the killing, a

fully formed and conscious purpose to take human life, formed upon
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reflection and deliberation, and that at the time of the execution
of this intent the accused was fully conscious of a settled and
fixed purpose to take the life of a human being, and of the
consequences of carrying such purpose into execution. The
instruction propounded by Appellant was better, and should have
been given. In light of the paucity of evidence of prenmeditation
in this case, it was vital that Appellant's jury receive a full and
accurate charge on this elenment of nurder in the first degree.

Muich of the testinony the State presented at penalty phase
regarding the assault on Rosa Mae Warmack was inproper and shoul d
have been excluded, pursuant to Appellant's notion in |imnm ne.
Particularly egregious was testinmony that Appellant had sexually
battered Warmack, when he was not convicted of this offense, as
well as testinony about the victinms retardation, and graphic
description of how she |ooked in the hospital. The evidence
regarding this collateral prior violent felony not only becane a
feature of the penalty phase, it constituted virtually the entire
State's case, in that all the witnesses the State put on testified
concerning Rosa Mae Wrnack.

A sentence of death is not proportionate under the circum
stances of this case, in which the killing itself was not particu-
larly heinous. The State failed to provide conpetent and adequate
proof of Appellant's alleged prior convictions for violent felonies
by tying the documentary evidence to Appellant. Assuming the
State's evidence was sufficient, there was still only a single

aggravating circumstance proven here that was insufficient to
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support a sentence of death. Furthernore, the court bel ow
m sconstrued and failed to give due consideration to the evidence
Appel | ant presented in mitigation, even though he characterized the
proof as "unrefuted.” This Court must also consider the possibili-
ty, in light of the relationship in which Appellant and Lillie
Thornton were involved, that the instant homcide resulted from a
| overs' quarrel or donestic dispute, which would further renove
this case from the category of cases for which a sentence of death
may be inposed. This case sinply is not one of the nost aggravated
and | east mtigated to conme before this Court, and Appellant's

sentence of death cannot stand.
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ARGUVENT

| SSUE |
THE COURT BELOW ERRED | N DENYI NG
APPELLANT'S MOTI ON FOR JUDGVENT
OF ACQUITTAL, AS THE EVI DENCE WAS
I NSUFFI CI ENT TO PROVE THAT I T WAS
APPELLANT WHO KILLED LILLIE THORNTON.

Wien the State rested its case, Appellant noved for a judgnent
of acquittal, which the court denied. (Vol. X, pp. 792-801) After
presenting his case at guilt phase, Appellant renewed all notions
and objections. (vol. x, pp. 912-913; Vol. X, pp. 916-917) The
evidence was insufficient to prove that it was Appellant who
murdered 1.il1lie Thornton, and the court should have granted his
notion for a judgment of acquittal.

The evi dence agai nst Appellant was purely circunstantial.
There was no eyewitness who saw him commit the crime, no confes-
sion, no other evidence to conclusively establish his guilt.

"[Tlhe Due Process Clause protects the accused against

convi ction except wupon proof beyond a reasonable doubt of every

fact necessary to constitute the crine with which he is charged.”

In re Winship, 397 U.S. 358, 364 (1970). Appellant's conviction
violates the Due Process Cause and as a matter of |aw the judge
erred in denying the nmotion for judgnent of acquittal because the
circunstantial evidence is legally insufficient to overcome the
presunption of innocence.

Under Florida law, where there is no direct evidence of quilt
and the state seeks a conviction based wholly upon circunstantial

evidence, no matter how strongly the evidence may suggest guilt, a
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convi ction cannot be sustained unless the evidence is inconsistent
with any reasonable hypothesis of innocence. The basic proposition
of our law is that one accused of a crinme is presuned innocent
until proved guilty beyond and to the exclusion of areasonable
doubt, and it is the responsibility of the state to carry its
bur den. It would be inpermssible to allow the state to neet its
burden through a succession of inferences that required a pyram d-
ing of assunptions in order to arrive at the conclusion necessary
for conviction. Torres v. State, 520 So. 2d 78, 80 (Fla. 3d DCA
1988) . See Posnell v. State, 393 So. 2d 635, 636 (Fla. 4th DCA

1981) ("where the state fails to neet its burden of proving each

and every necessary element of the offense charged beyond a
reasonabl e doubt the case should not be submtted to the jury and

a judgment of acquittal should be granted."); Kickasola v State,

405 So. 2d 200, 201 (Fla. 3d DCA 1981) ("[Elvidence which furnished
not hing stronger than a suspicion, even though it tends to justify
the suspicion that the defendant committed the crine, is insuffi-
cient to sustain a conviction.") (enphasis added).

A case such as this one that rests exclusively on circunstan-

tial evidence nust exclude all reasonable hypotheses of innocence.

It is the responsibility of the
State to carry its burden. When the
State relies wupon purely circunstantial
evidence to convict an accused, we have
al ways required that such evidence not
only be consistent with the defendant's
guilt but it nmust also be inconsistent
with any reasonable hypothesis of inno-
cence. (citations onmtted). _

Evi dence which furnishes nothing
stronger than a suspicion, even though it
would tend to justify the suspicion that
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the defendant commtted the crime, it is
not sufficient to sustain conviction. It
is the actual exclusion of the hypothesis
of innocence which clothes circunstantial
evidence with the force of proof suffi-
cient to convict. Circunstantial evi-
dence which | eaves uncertain several
hypot heses, any one of which may be en-
tirely consistent with innocence, is not
adequate to sustain a verdict of guilt.
Even though the circunstantial evidence
is sufficient to suggest a probability of
quilt, it is not thereby adequate to
support @ conviction if it is likew se
consistent with a reasonable hypothesis
of innocence.

Davis v. State, 90 So. 2d 629, 631-32 (Fla. 1956) (enphasis added).

See also McArthur v. State, 351 So. 2d 972 (Fla. 1977) and Heinev
v. State, 447 so. 2d 210 (Fla. 1984).

Perhaps a good place to begin reviewing the evidence against

Appel lant would be wth the testinony of Kim MDonald, who
supposedly saw Lillie Thornton with Appellant in his car the night
before her body was found. One mght well be skeptical as to the
certainty of MDonald s identification of Appellant and Thornton as
the two people she had seen that night. After all, MbDonald had
known Thornton for only a couple of nonths, did not know her very
wel |, had only seen her six or seven tines, and did not even know
her name; she knew her only as "glim." (Vol. VI, pp. 323-324, 333-
334) Al t hough MDonald purported to have known Appellant for a
nunber of years, she did not even know his last name until after
the homcide, (Vol. M, pp. 324, 330-331, 335-336) Furt her nor e,
McDonal d's testinmony clashed with that of Appellant's witnesses,

who testified that he was at home on the night MDonald supposedly

saw himwith "Slim;" he came in sonetinme between 8:00 and 9:00 and
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went to bed. (Vol. X, pp. 835-840, 853-854, 858) At any rate, even
if full credence is given to what MDonald said at trial, it only
establ i shed the unremarkable fact that Appellant and Thornton were
together at sone time before she was killed. They were, after all,

"seeing each other," and Thornton apparently depended upon
Appellant for a large part, if not all, of her transportation
needs. Significantly, MDonald said nothing about observing any
arguments or difficulties between the two people that mght have
served as the inpetus for the homcide. (Compare this case wth

Horstman v. State, 530 So. 2d 368 (Fla. 2d DCA 1988), in which the

appellate court deenmed the evidence insufficient to convict
Horstman of first degree nurder even though there was evidence he
had been seen with the victim the night before her body was found,
may have been angry with her for rejecting his advances, and a
nunber of hairs matching those of Horstman were found on the body.)
Qther evidence presented by the State was simlarly lacking in
significant probative value. For exanple, the fact that Appellant
may have attenpted to evade the police when they began follow ng
him after surveilling his house and residence mght readily be
accounted for by the fact that Appellant was in possession of
marijuana; the State's own witness, Detective Rick Childers,
conceded that it was a very common occurrence for a person hol ding
drugs to run from the police. (Vol. IX, pp. 737-738) See _Fenel on
v. State, 594 So. 2d 292, 295 (Fla. 1992) in which this Court
di sapproved the giving of a jury instruction that flight could be

considered as a circunstance from which guilt mght be inferred.
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("This Court has noted that 'flight alone is no nore consistent
with guilt than innocence.” Merritt v. State, 523 So. 2d 573, 574
(Fla.1988); Whitfield v. State, 452 So. 2d [548] at 550 (Fla.
1984) . M)

Several points nust be made with regard to the blood found on
the passenger's side w ndow and w ndow track of Appellant's car.
Most inportantly, the State failed to prove that this was Lillie
Thornton's blood. During the testinony of the State's DNA expert,
Meghan C enment of LabCorp, the State failed to establish that the
evi dence sent to that private lab for testing was the evidence
collected in this case. Although the prosecutor referred to "blood
fl akes from what was represented to be a wi ndow' and "what was
represented as being blood flakes removed from a w ndow track of a
window" as itens that were submtted to LabCorp for analysis (Vol.
IX, pp. 645-646), she did not once refer to any exhibit nunmbers or
in any other way tie the submi ssions to Appellant's case. Nor was
there any evidence as to how or when the blood got there. State
wtness Gary MCul lough, a crinme |aboratory analyst with the
Florida Departnent of Law Enforcenent, acknow edged that there was
no way to tell when the blood got on the w ndow, except that it had
been there long enough to dry. (Vol. VII, pp. 493-494) Lillie
Thornton had been in Appellant's car many tinmes, and the bl ood
could have gotten there at any tine. The testinony of defense
witness Dr. J. K. WIlliams established that when Thornton was
di scharged from the hospital on Cctober 27, 1994, a matter of days

before the homcide, after being admtted the previous day for
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pelvic inflammtory disease, she had vagi nal bl eeding, albeit
light, either as a result of her illness or the method of birth
control she was using. (Vol. X, pp. 902-905, 908) The blood could
have gotten on Appellant's car if she rode in it to the hospital
Finally, although there were perhaps sone inconsistencies in how
nmuch blood was on the w ndow and track, it was apparently a very
smal | amount, which one would not expect to find if the victim had
been shot in the head while sitting in the car, as the State wanted
the jury to believe; Frank Deprospo of FDLE referred to the blood
on the window as being "in very limted quantity,” and Billy
Shumvay of the FDLE DNA serology section testified that there was
too little to performthe type of DNA testing that m ght have
produced nore definitive results.

As for the other items 1in Appellant's car that tested
presunptively positive for the presence of blood, the carpet brush
and the utility knife, it could not be established whose blood it
was, or, in the case of the utility knife (which was negative for
bl ood when it was tested a second tine for the presence of blood)
even whether any blood on it was from a human being. Any blood on
these items might well have been Appellant's bl ood. He told
Detective Childers that he had cut his hand about three weeks
before he was stopped at FunLan and the blood on a T-shirt in the

back of his car was his, and this was corroborated by the DNA

39




evi dence showing a match between Appellant's blood and that on the
shirt. (Vol. IX, pp. 649-650)*°

Al'so inconclusive was the tire tread evidence the State
presented through Oral Whods of FDLE. He could only deal with the
class characteristic of tread design in attenpting to equate tracks
found in the vicinity of Lillie Thornton's body to the tires that
were actually on Appellant's car. (Vol. VIII, pp. 528-529, 539-540)
Al though he found simlarities between sone of the tracks,
including the one on Thornton's pant leg, and the left front tire
on Appellant's car, which was a Coodyear T. Metric, there were not
enough individual characteristics to nake a positive match. (Vol.
VIIl, pp. 527-532, 537, 539-540) Nor was he able to state when any
of the tracks had been made. (Vol. VIII, pp. 536-537, 540-545) The
fact that Wods elimnated five tracks as having been made by any
of the four different brands of tires on Appellant's Subaru
est abli shed that other cars had been driven through that area;
perhaps one of those other cars was driven by the person who killed
Lillie Thornton.

It should also be noted that there was no fingerprint evidence
to establish that Appellant was in that field. Edward Guenther of
FDLE dusted various itens from the scene, but was unable to life
any prints. (Vol. IX pp. 626-627) Guenther was able to establish,

however, that seven shoe tracks from the scene were not nade by

15 However, as with the other evidence submtted to LabCorp for
analysis, the State never identified the shirt by exhibit nunber or
otherwi se conclusively established that the shirt tested by the lab
was the sane one seized from Appellant's Subaru.

40




Appellant’s sneakers or work boots. (Vol. VIII, pp. 559-561, 572)
Again, it may be that one of these tracks was left by the killer's
shoe.

The State's theory was that Appellant killed Lillie Thornton
in his car and then cleaned the vehicle to elimnate any evidence
of the offense. However, there was no definitive proof as to why
the car was cleaned, or even when it was cleaned. Presumably, the
carpeting was renoved sonme time after Cctober 22, 1994 which was
the approximate date that Star Thornton saw carpeting in the car,
and before Novenber 4, 1994, when Detective Rick Childers noticed
that the vehicle did not have carpeting. Appel lant's sister,
Darl ene Sheppard, testified that the carpeting had been renoved
when Appellant cane to her house to put sonme birthday cakes in her
freezer, which nust have been shortly after the cakes were ordered,
which, according to Star Thornton, was sonetinme around October 22.
If the carpeting was indeed renoved sonetime around the end of
October, this was before the homicide, and would negate any
suggestion that Appellant renoved it in order to elimnate
incrimnating evidence. (Star Thornton also testified that the
carpeting in the car was light gray, and Dominic Denio testified
that the interior was blue, but Frank Deprospo of FDLE found not
gray or blue, but gold or yellow sh or brownish fibers or particles
in the carpet brush, another conflict in the evidence which weakens
the State's case.) Although the State attenpted to show that the
vehicle was cleaned on Novenmber 3 or 4 by introducing receipts from

Western Auto dated Novenber 3 for carpet cleaner and other itens
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that might be used to clean a car, the State failed to prove that
the cash register at Wstern Auto accurately printed the dates of
these transactions.® As for why the car was cleaned, it should
be noted that there was a stain on the front passenger seat that
tested negative for the presence of blood (Vol. VII, p. 491);
perhaps it was this stain that Appellant, or whoever may have
cleaned the car, was attenpting to renove. |f Appellant was trying
to eradicate evidence of a crinme, it seens unlikely that he would
have m ssed the blood stain on the wi ndow and the spent shell
casing in the back seat. The State's own w tness, Domnic Denio,
a forensic firearns examner with the FBI |aboratory in Washington,
provi ded persuasive evidence that Thornton was not killed in the
Subaru; Denio did chemical testing inside the vehicle "for the
presence of vaporous |ead, Wwhich would be indicative of an
at nosphere of a gunshot[,]"™ with negative results. (Vol. VII, pp.

416-417)Y This conclusion was bolstered by the fact that, accord-

ing to the nedical examiner, the shot that killed Lillie Thornton
camefrom at |east 18 inches away. Appel l ant's car was a very
smal | subconpact; it would have been difficult, if not inpossible,

for soneone to get that far awayin order to fire a gun.
Several points nmust be made regarding the shell casing found

in the back of the Subaru. Firstly, Appellant provided an

expl anation for why the casing wasin his car--he collected shell

16 Undersigned counsel has received receipts from stores that
did not bear the correct date of a transaction

17 Denio could not state with certainty that a gun was or was
not fired in the car. (Vol. VII, p. 420)

42




casings, Secondly, although the ammunition conponents subnmitted to
Denio for testing were the same caliber and from the sane manufac-
turer as the shell casing found in the Subaru, 380 auto manufac-
tured by the Federal Cartridge Conpany, there was no way to prove
that the conponents cane from that casing. (Vol. VII, pp. 411-416,
433) Thirdly, there were mllions of that type of bullet nmanufac-
tured in the United States each year. (Vol. VI, p. 434) Finally,
and nost inportantly, the State failed to link the ammunition
conmponents in its Exhibit Nunmber 3 which it submtted to Denio for
his expert analysis with the bullet fragments that were renoved
fromLillie Thornton. The medi cal exam ner testified that he
renoved the copper jacket and |lead core and that these were
transferred to Detective Bell of the Tanpa Police Departnent, but
Dr. Pfalzgraf never identified State's Exhibit Number 3 as being
the itens he renoved. And Detective Bell testified only briefly at
Appel lant's trial regarding statenents Appellant nade, but said
nothing about State's Exhibit Number 3. Therefore, no connection
was established between the items submtted to Denio and the bullet
fragments taken from Thornton that were given to Bell.?'®

Qur review of the evidence that was admtted nust conclude
with the testinmony of Janmes Watson, Appellant's coworker at Cast-
Crete, and Appellant's own statenents to the police. Wat son

testified that Appellant, whom he knew as "Gummy Bear," asked if

18 However, in his cross-exam nation of Dom nic Denio, defense
counsel did ask how Denio came to the determ nation that the
fragnent taken out of the victims skull was a 380 caliber. (Vol
VI, p. 431)
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Watson was interested in buying a gun, because Appellant needed
cash for "like a birthday party or sonmething, buy some cakes wth
it or something." (Vol. IX, pp. 752-753) Appellant did not say the
gun was his or even what kind it was. (Vol. IX p. 755) Wat son
"didn’t have no noney at the time." (Vol. IX p. 753) One wonders
why the State bothered to present Watson's very brief testinony at
all, it was so lacking in probative val ue. It was not even
establ i shed when the alleged conversation took place. The
prosecutor attenpted to narrow the time frame to Septenber,
Oct ober, and Novenber of 1994, but wtson testified on cross that
the conversation took place sonmetinme "[i]ln the last year." (Vol.
IX, pp. 751-753) (Appellant's trial took place in late February
and early March, 1996.)

Wth regard to Appellant's statements to the police, he never
admtted to any w ongdoi ng. Portions of his statenments were
consistent with other testinony, such as that he picked Lillie
Thornton up around noon and took her to pay bills. Those parts of
his statenments which were inconsistent with other evidence nerely
tended, at nost, to create a bare suspicion of possible guilt,
W t hout constituting conpelling evidence of quilt.

Also worth nentioning is evidence that did net conme in;
evi dence Appellant wanted to present to show that Johnny Seay nay
have been the person who killed Lillie Thornton, including evidence
of a violent incident between the two people only nonths before the
hom cide, in which Thornton hit Seay in the head with a tel ephone

and was arrested for donmestic battery. Appellant had a basic right
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to present evidence that sonmeone other than hinmself m ght have

commtted the offense. Chanbers v. M ssissippi, 410 U S. 284

(1973); Pettijohn v. Hall, 599 F. 24 476 (1st Cr. 1979); Lindsay

v. State, 69 Fla. 641, 68 So. 932 (Fla. 1915); Pahl v. State, 415
so. 24 42 (Fla. 2d DCA 1982); Moreno v. State, 418 So. 2d 1223

(Fla. 3d DCA 1982); Sienon v. Stoughton, 440 A 2d 210 (Conn.

1981); State v. Harman, 270 S.E. 2d 146 (W Va. 1980); State v.

Hawki ns, 260 N. W 2d 150, 158-159 (M nn. 1977). Had the court
allowed Appellant's evidence regarding Seay, it would have
furthered weakened the State's effort to show that the evidence
poi nted unerringly to Appellant, and only to Appellant, as the
perpetrator.

One final factor that this Court should consider is assessing
the evidence is that there was absolutely no proof or even any hint
of a notive for Appellant to kill Lillie Thornton, with whom he
apparently had a good relationshinp. Al though the State may not
have been legally required to establish notive, this is sonething
that should be considered, as it affects the strength of the

evidence as a whole. Jackson v, State, 511 So. 2d 1047, 1050 (Fla.

2d DCA 1987) ("where, as here, the evidence is entirely circumstan-

tial, the lack of any notive on the part of the defendant becones

a significant consideration. [Citation onmitted.];" Daniels v,

State 108 So. 24 755, 759 (Fla. 1959) ("Were proof of the crine

is circunstantial notive nmay becone both inportant and potential.

[Citations omitted.] ")
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The defense presented alternative explanations for nmuch of the
State's evidence to show that that evidence was not necessarily
consistent only wth Appellant's guilt. The remi nder of the
evi dence |acked substantial probative value. The evi dence was
i nadequate because it did not lead to a reasonable and nora
certainty that only Appellant and no one else conmtted the charged
of fense, and created "nothing nore than a strong suspicion that the

def endant conmitted the crine...." Cox v. State, 555 So. 2d 352,

353 (Fla. 1990).

A first-degree nurder conviction that rests on such equivoca
evidence violates the Fifth, Sixth and Fourteenth Anmendnents to the
United States Constitution and Article |, Sections 9 and 16 of the
Florida Constitution. Accordingly, the conviction nust be reversed

and Appel | ant di scharged.
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| SSUE 11

. THE COURT BELOW ERRED | N DENYI NG
APPELLANT' S MOTION FOR JUDGVENT
OF ACQUI TTAL, AS THE EVIDENCE WAS
I NSUFFI CI ENT TO PROVE PREMEDI TATED
MURDER

When the State rested its case, Appellant noved for a judgment
of acquittal on grounds that included the State's failure to prove
prenedi tation. (Vol. X, pp. 792-801) Whi |l e expressing sonme
"concern" over this matter, the court denied the motion. (Vol. X
p. 801)% The evidence adduced below utterly failed to prove that
Lillie Thornton's death was a preneditated nurder, and Appellant's

notion should have been granted

Preneditation, as an elenment of first-degree nmnurder

is a fully-forned conscious purpose to kill,
whi ch exists in the m nd of the perpetrator
for a sufficient length of time to permt of

. reflection, and in pursuance of which an act
of Kkilling ensues. Premeditation does not
have to be contenplated for any particul ar
period of time before the act, and may occur a
noment before the act.. Evi dence from which
preneditation may be inferred includes such
matters as the nature of the weapon used, the
presence or absence of adequate provocation,
previous difficulties between the parties, the
manner in which the honmicide was conmmtted and
the nature and manner of the wounds inflicted.
It must exist for such time before the honi-
cide as will enable the accused to be con-
scious of the nature of the deed he is about
to commit and the probable result to flow from
it insofar as the life of the victimis con-
cerned.

3 Appellant raised the issue of the lack of evidence of
premeditation again in his Mtion for New Trial, which the court
denied on March 18, 1996. (Vol. 111, pp. 382-386)
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Sireci v. State, 399 so. 24 964, 967 (Fla. 1981) (citations

omtted), cert. denied, 456 U.S. 984 (1982), overruled on other

qrounds, Pope v. State, 441 So. 2d 1073 (Fla. 1983); see also

Hoefert v. State, 617 So. 24 1046, 1049 (Fla. 1993) (evidence

consistent with unlawful killing insufficient to prove prenedita-

tion); Holton v. State, 573 So, 2d 284, 289 (Fla. 1990), cert.

denied, 500 U.S. 960 (1991). The preneditation essential for proof
of first-degree nurder requires "more than a nere intent to kill;

it is a fully formed conscious purpose to kill." WIson v. State,

493 so. 2d 1019, 1021 (Fla. 1986). See also Brown v. State, 444

So. 2d 939 (Fla. 1984); Peavy v. State, 442 So. 2d 200 (Fla. 1983)

There was no direct evidence of preneditation adduced at
Appellant's trial; any evidence of preneditation was purely
circunstantial . Where the State seeks to prove preneditation
circunstantially, the evidence relied upon nust be inconsistent

wth every other reasonable inference. Hoefert v. State, 617 So.

2d 1046 (Fla. 1993). And if "the State's proof fails to exclude a
reasonable hypothesis that the hom cide occurred other than by
premeditated design, a verdict of first-degree nurder cannot be

sust ai ned. [CGtation omtted.]" Hoefert, 617 So. 2d at 1048.

The recent case of Mungin v. State, 21 Fla. L. Wekly S66

(Fla. Feb. 8, 1996) is particularly instructive. There, the State
relied upon the following evidence to support its circunstantial
case for premeditation: "The victim was shot once in the head at
close range; the only injury was the gunshot wound; Mungin procured

the nurder weapon in advance and had used it before; and the gun
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requi red a six-pound pull to fire.® 21 Fla. L. Wekly at 867.
This Court found this evidence insufficient to support the trial
court's submssion of the issue of preneditation to Mungin’s jury,
noting that there were "no statements indicating that Mungin
intended to kill the victim no wtnesses to the events preceding
the shooting, and no continuing attack that would have suggested
preneditation.” 21 Fla. L. Wekly at S67. The evidence in
Appellant's case is even weaker with regard to preneditation. The
shot that Kkilled Lillie Thornton was not fired from particularly
close range; the absence of stippling neant that the gun was
probably 18 inches or nmore away from her when it was fired. (Vol.
VI, pp. 454-456) There was no evidence that Appellant had used
the gun before, or that he had specifically procured it in advance
for any particular purpose; perhaps it was always kept in the car.
There was no indication of any difficulties between Appellant and
Thornton that m ght provide a notive for the killing, and no
evidence of any threats to kill her on the part of Appellant. As
in Mungin, because there were no witnesses to the shooting itself,

the circunstances surrounding it, what led up to it, the notive for

the killing, are conpletely unknown. A finding of preneditation
cannot be based on such a mneager record. Pl ease see Jackson and
Daniels, cited in Issue |I. above.

Anot her very recent case, Kirkland v. State, 684 So. 2d 732

(Fla. 1996) is of simlar inport. Even though the victimin
Kirkland died due to a severe neck wound that was caused by many

gashes, suffered other injuries that appeared to be the result of

49




blunt trauma, and was attacked by both a knife and a wal ki ng cane,
this Court determned that the circunstantial evidence was
insufficient to prove preneditation. The Court noted the follow ng
as the main factors that mlitated against afinding of prenedita-
tion:

First and forenost, there was no suggestion

t hat Kirkland exhibited, mentioned, or even

possessed an intent to kill the victim at any

time prior to the actual homcide. Second,

there were no witnesses to the events imedi-

ately preceding the hom cide. Third, there

was no evidence suggesting that Kirkland nade

special arrangements to obtain a nurder weapon

in advance of the homicide.
The sanme considerations are present in the instant case. Further-
more, the nature of the killing in the instant case is |ess
suggestive of preneditation than the sustained and brutal attack
that nust have occurred in Kirkland.

Also worthy of this Court's consideration are three other

cases involving homcides by gunshot where there was insufficient

evidence to establish preneditation: Terrvv. State, 668 So. 2d 954

(Fla. 1996); Rogers v. State, 660 So. 2d 237 (Fla. 1995); Jackson

v. State 575 so. 2d 181 (Fla. 1991}).

Where, as here, the circunstances preceding the killing are
unknown, the defendant is entitled to the benefit of that anbigu-
ity.

Appellant's case may be contrasted with cases such as Sireci

and Giffin v. State, 474 so. 2d 777, 780 (Fla. 1985), cert.

denied, 474 U.S. 1094 (1986), in which the evidence was clearly

adequate to support preneditation. In the forner case, the State
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proved preneditation with evidence that the defendant clubbed the
victim over the head with a wench, then stabbed and cut the victim
55 times in the chest, head, back, and extremties, and finally
slit his throat. In the latter case, preneditation was supported
by evidence that Giffin used a particularly lethal gun; the
bullets were of a special type designed to have a high penetrating
ability; the victim caused no sudden provocation; and Giffin fired
two shots into his victimat close range. The facts in Sireci and
Giffin are conpletely distinguishable from those in the instant
case. In this case, there was no evidence of a fully-forned con-
scious purpose to kill.

Tien Wang v. State, 426 So. 2d 1004 (Fla. 3d DCA 1983), which

involved a stabbing, and which was cited by this Court in WIson
illustrates the heavy burden the State nust carry on the matter of
prenmeditation when it seeks to prove this elenment by way of

circunstantial evidence. Even though there was evidence in Tien

Wangq that the defendant chased the victim down the street and
struck him repeatedly, resulting in his death, and the appellate
court acknow edged that the testinmny was "not inconsistent with a
preneditated design to kill," the court nevertheless reversed the
conviction for first-degree nurder, because the evidence was
"equally consistent with the hypothesis that the intent of the
defendant was no nore than an intent to kill wthout any premedi-
tated design." 426 So. 2d at 1006. The evidence against Appellant

was much |ess conpelling on the issue of preneditation than was the

evidence in Tien Wng.
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The State made no attenpt below to establish first-degree
felony murder, nor was any underlying felony proven that could
possibly support felony murder.?° Therefore, if this Court finds
the evidence sufficient to establish that Appellant was the
perpetrator of the instant homicide, and that the evidence wll
support a |lesser degree of the offense (such as nurder in the
second degree), or a lesser included offense, this Court nust, as
in Kirkland, and pursuant to section 924.34 of the Florida
Statutes, reverse the judgment for nurder in the first degree and
remand with directions to the trial court to enter judgnent for the

| esser of fense.

20 Al t hough Appellant was arrested for robbery as well as
first-degree nurder (T 728), he was never indicted for robbery
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1SSUE 111
THE COURT BELOW ERRED I N REFUSING TO
GRANT A M STRIAL AFTER STATE W TNESS
DETECTI VE RI CK CHI LDERS COMMVENTED ON
APPELLANT'S FAILURE TO TESTIFY AT H S
TRI AL.

Rick Childers, a detective with the Tanpa Police Departnent's
hom cide division, conducted various aspects of the investigation
into the death of 1,i1lie Thornton. Among other things, Childers
testified concerning his observations of Appellant's car. He
testified that the carpeting was not in the car when he observed it
on Novenber 4, 1994. On cross-exam nation, defense counsel asked
Childers why, if that was the case, Appellant was buying carpet
cleaner. (Vol. IX p. 711) Chil ders responded, "That you'll have
to ask him[Appellant.]" (Vol. IX, p.711) At the conclusion of
Childers' testinony, the defense noved for a mstrial on the ground
that this was a remark on Appellant's right not to testify against
hinmself. (Vol. 11X, pp. 745-747) Counsel noted that Childers |ooked
right at Appellant when he nade the comrent. (vol. |X pp. 745-746)
Def ense counsel also requested that if the court denied a mstrial
and there was a guilty verdict, a new jury be selected to hear the
penalty phase. (Vol. |X, pp. 746-747)% The court denied all
relief. (T 746-747)

Contrary to Detective Childers' testinony, Appellant's |awer

did not "have to ask" Appel |l ant anyt hi ng. The right to remain

% As defense counsel noted (Vol. IX, pp. 746-747), anot her
judge had granted Appellant's pretrial notion in |imne which
sought to exclude from penalty phase "[alny coment on Defendant's
not testifying." (Vol. I, p. 179, Vol. XIII, pp. 1198-1201)
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silent and not to be conpelled to be awtness against oneself in
enshrined in both the Florida and United States Constitutions.
Art. |, §9, Fla. Const.; Amend. V, US. Const. I't applies wth
equal vigor at both the guilt and penalty phases of a capital

trial. Estelle v. Smth, 451 U S 454, 101 §.Ct. 1866, 68 L. Ed.

2d 359 (1981); Lesko v. Lehman, 925 F. 2d 1527 (3d Gr. 1991). It

is inproper for the State to comment on the defendant's invocation

of his right to remain silent, Giffin v. California, 380 U S. 609,

85 S. Ct. 1229, 14 L. Ed. 2d 106 (1965), and comments vol unteered
by a witness or made by the prosecutor which are fairly susceptible
of being construed by the jury to refer to the defendant's right to
remain silent or his failure to testify are inpermssible.

Kirkland v. State, 684 So. 2d 732 (Fla. 1996); Jackson v. State,

522 So. 2d 802 (Fla. 1988), cert. denied, 488 U S. 871, 109 S. (.

183, 102 L. Ed. 2d 153 (1988); State v. DiGuilio, 491 So. 2d 1129

(Fla. 1986); State v. Kinchen, 490 So. 2d 21 (Fla. 1985); David v.

State, 369 So. 2d 943 (Fla. 1979); dark v. State, 363 So. 2d 331

(Fla. 1978). Appellant did not testify at either phase of his
trial, and Childers' coment inproperly highlighted for the jury

his failure to take the w tness stand.

Prior to DiQuilio, Childers' remark would have constituted per

se reversible error. Bennett v. State, 316 So. 2d 41 (Fla. 1975).

However, in puGuilio, this Court held that such comments are
subject to harnmless error analysis, while enphasizing "that any
comment, direct or indirect, Dby anyone at trial on the right of the

def endant not to testify or to remain silent is constitutional
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error and should be avoided." 491 so. 24 at 1139. G ven the
paucity of evidence to prove that Appellant commtted first degree
murder (please see Issue |. herein), it is inpossible for this
Court to say that the error in allowing the juror to consider this
testinmony was harmliess; in such a close case, the jury's focus,
even for a noment, on the fact that Appellant did not take the
stand to explain away why he bought carpet cleaner (and to address
other matters) may have been sufficient to inpel them to convict
hi m

The trial which resulted in Appellant's conviction and his
sentence of death was not conducted in accordance with the state
and federal constitutions. Therefore, his conviction and sentence

must be reversed, and he nust be granted a new trial.
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| SSUE 1V
THE STATE SHOULD NOT HAVE ASKED
| MPROPER QUESTI ONS OF DETECTI VE RI CK
CH LDERS WHI CH CALLED FOR HEARSAY,
UNDERM NI NG APPELLANT'S EFFORTS TO
PRESENT H S DEFENSE.

On direct exam nation of Detective Rick Childers of the Tanpa
Police Department, the prosecutor questioned Childers regarding
what Appellant said as to his whereabouts on November 2, 1994
(Vol . I X, pp. 695-697) Appellant told Childers that he took Lillie
Thornton to pay sone bills, but he had car trouble. (Vol. 1X p.
695) Thornton got out of the car and wal ked toward some nuil boxes,
and Appellant did not see her again. (Vol. 1X p. 695) Appellant
tried to call his brother, Trunell, for help, and Trunell finally
showed up and got the car started. (Vol. 1IX, pp. 696-697)
Appel lant then drove hone and went to bed at 7:00. (Vol. IX p.
697)

Childers interviewed Trumell Norton around 8:00 p.m on the
same day he spoke with Appellant at FunLan. (Vol. |IX p. 704)
Childers was |ater asked to place his interview on tape. (Vol. IX
p. 705) Over Appellant's objection, Childers testified at trial
that the reason for this was "to have his story stay the sane for
about a year or so down the road when he would conme to trial."
(Vol. IX, p. 705) Childers was unable to locate Trumell Norton
again. (Vol. IX, pp. 705-706)

On cross-exam nation defense counsel established that Childers

had verified "to a tinme limit" that Appellant was at home on the

night in question by talking to Appellant's sister, and that
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Childers was not necessarily inplying that Appellant's famly was
hiding Trunell; he mght have |eft town because he was wanted on a
charge unrelated to the instant case. (Vol. IX, pp. 725-727)

On redirect, the prosecutor asked Childers whether Trunell
Norton verified Appellant's story. (Vol. IX p. 741) A defense
hearsay objection was sustained, wth the court rejecting the
State's argunent that Appellant had "opened the door." (Vol. 11X
pp. 741-742)

After Childers testified, Appellant unsuccessfully noved for
a mstrial on grounds that included the prosecutor's "rather
bl atant attenmpt to educate [the] jury to hearsay issues" by
implying that Trunell did not "back up" his brother's alibi. (Vol.
IX, pp. T745-747) Appel I ant renewed his notion and asked for a
curative instruction, to no avail, after the State rested its case.
(Vol. x, p. 790)

The problem with the State's questioning, of course, as
defense counsel recognized, is that is clearly inplied that
Appellant's own brother, who did not testify at trial, did not and
woul d not support Appellant's alibi, which was extrenely danaging
to Appellant's effort to establish his defense. The question asked
on redirect called for hearsay. Although Childers did not answer
the question, the very asking of it by the prosecutor indicated

that Trumell did not verify Appellant's story. See Dawkins v.

State, 605 So. 24 1329, 1330 (Fla. 2d DCA 1992), in which the court

reversed due to the State's inproper question, rejecting the
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State's argument that reversal was "not required because the
prosecutor never got an answer to the objectionable question.”

The defense effort was further underm ned when the State
presented hearsay upon recalling Childers, the final wtness for
the prosecution, to deal with Appellant's statement to the police
on Novenber 4 that he had bought the tires that were on his car the
previous day. (Vol. X pp. 779-783) Childers testified that he
went to the tire stores in the area of 21st and Nebraska. (Vol. X,
p. 780) The prosecutor then asked, "Wre you able to find anybody
who sold M. Norton tires?" (Vol. X, p. 780) Appellant's hearsay
objection was overruled. (Vol. X p. 780) Childers answered, "I
was not able to find anybody who sold himtires.”" (Vol. X p. 780)
Appel | ant renewed his objection to this testinmony after the State
rested its case. (Vol. x, pp. 790-792)

Subject to certain exceptions not applicable here, "hearsay
evidence is inadmssible." § 90.802, Fla. Stat. (1995). The
hearsay rule acts not so much to prevent a witness from testifying
as to what he had heard, but is rather a restriction on proving
facts through extrajudicial statements. State v. Baird, 572 So. 2d

904 (Fla. 1990); King v, State, 684 So. 2d 1388 (Fla. 1st DCA

1996) . The State violated this restriction by the testinony it
present ed. Even the trial ~court recognized that Childers'
testimony inplied that "he had to speak to sonebody" at the tire
stores in order to refute Appellant's contention that he had only
recently bought the tires. (Vol. x, p. 792) The proper way to

present this evidence would have been to call personnel from the

58




tire stores to testify and/or to present properly authenticated
witten records fromthe stores. Instead, the State was allowed to
use extrajudicial statements of wi tnesses (indirectly, through
Chil ders) who were not subject to confrontation and cross-exam na-
tion because they did not appear at Appellant's trial.

The State's inproper evidence seriously danmaged Appellant's
efforts to establish a defense, calling into question the reliabil-
ity of the jury's guilty verdict. [Pl ease see Issue |, in which
Appel | ant discusses the weakness of the State's case.] The renedy

for Appellant nust be a new trial.

59




| SSUE V

THE COURT BELOW ERRED IN FAILING TO
CONDUCT A _RI CHARDSON HEARI NG AFTER
THE DEFENSE CALLED H S ATTENTION TO
A DI SCOVERY VI CLATION COW TTED BY
THE STATE.

Near the end of its case, the prosecution recalled Gary
McCul l ough, a crine |aboratory analyst with FDLE, to correct his
m staken earlier testimony that the passenger's side w ndow had
been in the "down" position when Appellant's Subaru was towed into

the lab. (Vol. X, pp. 763-770) On direct examnation the State

sought to introduce a photograph of the car showing the w ndow in
the "up" position. (Vol. X, pp. 765-766) Defense counsel asked to
approach the bench, and the follow ng discussion ensued (Vol X, pp.
765-766) :

MR. HENDRI X [defense counsel] : The State
now has a photograph that's never been provid-
ed to the defense. M. Cox believes that M.
McCul | ough brought the proof sheet, not the
photo, to the deposition, that was the deposi-
tion M. John Skye conducted. | don't believe
nmy office did this deposition. | woul d have
to go back and look prior to our involvenent
in the case. It's a photograph we haven't
seen, and we would certainly |ike an opportu-
nity to cross-examne the issue, but we would
ask for that piece of evidence to be excluded.
And we do not believe we were provided it;
ot herwise we wouldn't have asked the questions
we did of him on cross.

THE COURT: Do you want to say anything?

MS. COX [the prosecutor] : Do I want to say
anyt hi ng?

THE COURT: Uh- huh.

MB. cox : Your Honor, | believe that based
on prior discussions with M. MCullough, it's
his belief that he turned over a copy of the
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phot ographs to the defense, although | don't
know if that's true or not because | wasn't in
this depo, but it only becane an issue when he
said it in direct.

THE COURT: It appears to correct an error
in the witness' testinony. So in the interest
of justice I'1l let it in.

MR, HENDRI X: VWhen was that photograph
devel oped?

MS. COX: Yesterday.
THE COURT: Ckay. Thank you.
The picture was then adnmitted as State's Exhibit Number 50.
(Vol . X, pp. 766-767)

Pursuant to Florida Rule of Criminal Procedure 3.220(b) (1) (K),
the prosecutor was required to disclose the photograph to Appell ant
as part of her discovery obligation. The prosecutor's duty to
di sclose was a continuing one. Fla. R Cim P. 3.220(f); Brown v
State, 515 So. 2d 211 (Fla. 1987); Cunbhie v. State 345 So. 2d 1061
(Fla. 1977). "When a first degree nurder trial is in progress, the

rule dictates immediate disclosure." Lee v. State, 538 So. 2d 63,

65 (Fla. 2d DCA 1989). See also Brown and Cooper v. State, 336 So.
2d 1133 (Fla. 1976). And the picture in question was actually

subject to the rules of discovery not when the prosecutor acquired

it, which may have been the day before it was introduced into
evi dence, but earlier, whenever it was acquired by FDLE as an

agency of the State. See State v. Coney, 294 So. 2d 82 (Fla.

1973); State v. Alfonso, 478 So. 2d 1119 (Fla. 4th DCA 1985);

Giffis v, State, 472 So. 2d 834 (Fla. 1st DCA 1983); Lee. At
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| east a proof of the photograph was "developed at the tine of
submi ssion of the case" to FDLE. (Vol. X, p. 767)
Since this Court's decision in R chardson v. State, 246 So. 2d

771 (Fla. 1971), it has been established that the trial court nust
conduct an inquiry when, as here, it appears the State has viol ated
its discovery obligations. No particul ar "magic words" needs be
uttered by defense counsel to trigger the need for aRichardson
inquiry. CDB. v. State, 662 So. 2d 738 (Fla. 1st DCA 1995). The

court has discretion to determne whether a discovery violation
resulted in harm or prejudice to the defendant, but this discretion

can be properly exercised only after adequate inquiry into all the

surrounding circunstances. State v. Hall, 509 So. 2d 1093 (Fla

1987) ; Wlcox v. State, 367 So. 2d 1020 (Fla. 1979). I'n making

this inquiry, the trial court nmust determne, at amninum whether
the State's discovery violation was inadvertent or wllful, whether
the violation was trivial or substantial, and, nost, inportantly,
what effect it had on the defendant's ability to prepare for trial.

State v. Hall, 509 So. 2d at 1096. Wlcox v, State, 367 So. 2d at

1022.

The purpose of a Richardson inquiry is to ferret out procedur-

al rather than substantive prejudice. The court nust decide
whether the State's discovery violation prevented the defendant
from properly preparing for trial. Id. at 1023. This rule
contenplates that material not disclosed to the defense shall not

be admtted into evidence. Id.
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The court below utterly failed to nmake the three-pronged

inquiry contenplated by Richardson, nerely allowi ng the evidence in

because he felt it would somehow be "in the interest of Jjustice."
Formerly, the court's failure to hold the requisite hearing
woul d have been "per se reversible." Brown, 515 so. 2d at 213.

However, in State v. Schopp, 653 So. 24 1016 (Fla. 1995), this

Court receded from earlier cases to hold that failure to conduct a

Richardson hearing is subject to harmess error analysis. The

Schopp Court recogni zed, nonetheless, that it will be the rare case

in which an appellate court will be able to find this type of error

har m ess. The Court wrote: "W recognize that in the vast
majority of cases it wll be readily apparent that the record is
insufficient to support a finding of harmess error.” Id. at 1021.
Such is the case here. At least three factors suggest the
har nf ul ness of the error: (1) The evidence of blood on the w ndow
was crucial to the State's case. (2) Defense counsel told the

court he would not have asked the questions of MCullough that he
asked on cross-exam nation if he had known about the photo. (3) If
the window was in the "down" position when it was towed into FDLE,
this would have cast doubt on the testinony of Detective Rick
Childers that he observed what appeared to be blood on the w ndow
when the car was parked in front of Appellant's residence and at
FunLan. Thus, the picture showing the window in the ™"up" position

was an inportant piece of evidence which the defense was not fully
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prepared to nmeet when surprised with it in the mdst of trial near
the end of the State's case.?

Appel l ant was denied a fair trial by the lower court's failure
to hold a full inquiry into the State's discovery violation. As a

result, he nust receive a new trial.

2 The photograph incident was not the first tinme Appellant
conplained to the trial court about the State's failure to provide
timely discovery. Imedi ately before trial began on a Monday,
defense counsel noted that the State had provided nanes of two new
w tnesses the preceding Wednesday, and one new wtness the
precedi ng Friday around 4: Q0. (Vol. 1V, pp. 3-7) The State
characterized the first two as "ministerial" w tnesses who mi ght
not even be called and who were referred to in the police report.
(Vol. 1V, pp. 3-4) The third wtness, Kari MDonal d, did not
testify at Appellant's trial.
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| SSUE VI
THE TRIAL COURT ERRED |IN OVERRULI NG
APPELLANT'S OBJECTION TO FLORIDA' S
STANDARD JURY | NSTRUCTI ON ON PREMED-
| TATED MURDER AND REFUSING TO 4 VE
THE | NSTRUCTI ON PROPCUNDED BY APPEL-
LANT,

Through counsel, Appellant filed an "Objection to Standard
Instruction on 'Preneditated Mrder' and Mtion for Corrected
Instruction on First Degree Murder from Preneditated Design." (Vol.
I, pp. 55-62) He al so propounded a specific instruction on
premeditation that he proposed for the court to give in lieu of the
standard. (Vol. |, p. 63) The court below considered Appellant's
objection and notion at a hearing held on April 24, 1995, and
"denied" it. (Vol. II, pp. 278-284; Vol. XIIl, pp. 1353-1354)

A. Need for correct, conplete, and accurate jury instructions

In considering Appellant's issue, this Court nust be ever

mndful that this is a capital case, in which heightened standards

of due process apply. See Elledge v. State, 346 So. 2d 998, 1002

(Fla. 1977) ("special scope of review...in death cases"); MIlls v
Maryl and, 486 U.S. 367, 108 S. C. 1860, 1866, 100 L. Ed. 2d 384
(1988) ("In reviewing death sentences, the Court has denmanded even
greater certainty that the jury's conclusions rested on proper

grounds."); Proffitt v. Wainwight, 685 F. 2d 1227, 1253 (11th Cir.

1982) ("Reliability in the factfinding aspect of sentencing has
been a cornerstone of [the Supreme Court's death penalty] deci-

sions.) ; Beck v. Al abama, 447 US. 625 638 100 S. C. 2382, 65 L.

Ed. 2d 392 (1988) (same principles apply to guilt determnation).

"Where a defendant's |life is at stake, the Court has been particu-
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larly sensitive to insure that every safeguard is observed." Gesq

v. Ceorgia, 428 U. S 153, 187, 96 S. C. 2909, 49 L. Ed. 2d 859

(1976) (plurality opinion) (citing cases).
An inportant conmponent of the process which is due is
provision to the jury of instructions as to what the State nust

prove in order to obtain a conviction. See Screws v. United

States, 325 US. 91, 107, 65 S. C. 1031, 89 L. Ed. 24 1495 (1945)
(willfully depriving person of civil rights; jury not instructed as
to nmeaning of "willfully": "And where the error is so fundanmental
as not to submt to the jury the essential ingredients of the only
of fense on which the conviction could rest, we think it is neces-
sary to take note of it on our own notion. Even those guilty of
the nost heinous offenses are entitled to a fair trial."). It is
fundanmental error to fail to instruct the jury correctly as to what
the state nmust prove in order to obtain a conviction. State wv.
Delva, 575 So. 2d 643 (Fla. 1991).

The federal and state constitutional rights to trial by jury
carry with them the right to accurate instructions as to the

el ements of the offense. In Motley v. State, 155 Fla. 545, 20 So.

2d 798, 800 (1945), this Court wote in reversing a conviction
where there was an incorrect instruction on self-defense:

There is nuch at stake and the right of trial
by jury contenplates trial by due course of
| aw. See Section 12, Declaration of Rights,
Florida Constitution . . . . W have said that
where the court attenpts to define the crineg,
for which the accused is being tried, it is
the duty of the court to define each and every
element, and failure to do so, the charge is
necessarily prejudicial to the accused and
m sl eadi ng. [CGtation omtted.] The sanme
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woul d necessarily be true when the same char-
acter of error is commtted while charging on
the law relative to the defense.

"amid a sea of facts and inferences, instructions are the jury's

only conpass." UJS. v, Wlters, 913 F. 24 388, 392 (7th Gr. 1990)
(refusal to give theory of defense instruction required reversal of
conviction). Argunments of counsel cannot substitute for instruc-

tions by the court. Taylor v. Kentucky, 436 US. 478  488-489, 92

s. ct. 1930, 56 L. Ed. 2d 468, 477 (1978).

The trial judge is <charged with the responsibility of
instructing the jury upon the law of the case at the conclusion of
argument of counsel. Fla. R Crim P. 3.390(a) Generally, he

shoul d adhere to the standard instructions, Muady v. State, 359 So.
2d 557 (Fla. 4th DCA 1978), Smith v. Mdqgelvang, 432 So. 24 119

(Fla. 2d DCA 1983), Florida Rule of Crimnal Procedure 3.985, but
the existence of standard instructions does not relieve the trial

judge of his duty to correctly instruct the jury on the law, and

the standards are not invariably correct. See Yohn v. State, 476

So. 2d 123 (Fla. 1985); Cruse v, State, 588 So. 2d 983 (Fla. 1991).

The instruction the trial court gave to Appellant's jury on
prenedi tated nurder was not up to constitutional standards, and
should not have been used.

B. Instruction on preneditated nurder

Section 782.04(1) (a), Florida Statutes (1993) defines nurder

in the first degree. It provides for two forms of the offense,
nurder from a preneditated design, and felony murder. The statute
defines preneditated nurder as: "The unlawful killing of a hunman
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being: Wen perpetrated from a prenmeditated design to effect the
death of the person killed or any human being[.]" § 782.04 (1) (a)l.,
Fla. Stat. (1993)

The nmurder statute, like all provisions in the crimnal code,
must be strictly construed, and "when the |anguage is susceptible
of differing constructions, it shall be construed nost favorably to
the accused." § 775.021(1), Fla. Stat. (1995); see also Merck v,
State, 664 So. 2d 939, 944 (Fla. 1995) This principle of statutory

construction is not merely a maxim of statutory construction, but

is rooted in fundamental principles of due process. Dunn v. United

States, 442 U.S. 100, 112, 99 S. C. 2190, 60 L. Ed. 2d 743 (1979)

(rule "ig rooted in fundanental principles of due process which
mandat e that no individual be forced to speculate, at peril of
indictment, whether his conduct is prohibited. [Citations
omtted.] Thus, to ensure that a legislature speaks w th special
clarity when marking the boundaries of crimnal conduct, courts
must decline to inpose punishment for actions that are not

plainly and unnistakably'" proscribed. [Ctation omtted.] ™"

In McCutchen v. State, 96 So. 2d 152, 153 (Fla. 1957), this

Court construed the "preneditated design" element of first degree
murder as follows (enphasis supplied):

A preneditated desi?n to effect the death of a
human being is a fully formed and conscious
purpose to take human life, formed upon re-
flection and deliberation, entertained in the
mnd before and at the tine of the hom cide.
The law does not prescribe the precise period
of time that nust elapse between the formation
of and the execution of the intent to take
human life in order to render the design a
preneditated one; it my exist only a few
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moments and yet be preneditated. If the
design to take human life was forned a suffi-

. cient length of tine before its execution to
admit of some reflection and deliberation on
the part of the party entertaining it, and the
party at the tinme of the execution of the
i ntent was fully conscious of a settled and
fixed purpose to take the life of a human
being, and of the consequence of carrying such
purpose into execution, the intent or design
woul d be preneditated within the neani ng of
the law although the execution followed close-
ly upon formation of the intent.

See also Littles v, _State, 384 So. 2d 744 (Fla. 1st DCA 1980)

(quoting McCutchen), The preneditation essential for proof of

first-degree nurder requires "more than a nere intent to kill; it

is a fully formed conscious purpose to kill." Wlson v. State, 493

So. 2d 1019, 1021 (Fla. 1986); Tien Wang v. State, 426 So. 2d 1004

(Fla. 3d DCA 1983) (which was cited by this Court in_WIson). In
Oven v. State, 441 So. 2d 1111, 1113 n. 4 (Fla. 3d DCA 1983), the

. court wote (enphasis supplied):

""Preneditation' and 'deliberation’ are synon-
ynmous terns, Wwhich, as elenments of first-
degree nurder, nean sinply that the accused,
before he commtted the fatal act, intended
that he would commit the act at the tinme that
he did, and that death would be the result of
the act." Sanders v. State, 392 So.2d 1280,
1282 (Ala.Cr.App.1980). Deliberation is the
el ement which distinguishes first and second

degree nmurder. [CGtation omitted.] It is
defined as a prolonged preneditation and so is
even stronger than preneditation. [Citation
omtted.]

Simlarly, the Sixth Edition of Black's Law Dictionary defines

"deliberation,” in part, as follows at page 427:

The act or process of deliberating. The act
of weighing and examning the reasons for and
against a contenplated act or course of con-
duct or a choice of acts or neans.
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The trial court gave the following instruction on killing with

preneditation to Appellant's jury (Vol. X, pp. 1012-1013):

"Killing with prenmeditation” is killing
after consciously deciding to do so. The
deci sion nust be present in the mnd at the
time of the killing. The law does not fix the

exact period of tine that nust pass before the
formation of the preneditated intent to Kill

and the killing, but the period of time nust
be |long enough to allow reflection by the
def endant . The preneditated intent to Kkill
must be formed before the killing.

Where the elenment of preneditation is
sought to be established by circunstanti al
evidence, the evidence relied upon by the
State nust be inconsistent with every other
reasonabl e inference.

The question of premeditation is a ques-
tion of fact to be determned by you from the

evi dence. It will be sufficient proof of
premeditation if the circunstances of the
killing and the conduct of the accused con-

vince you beyond a reasonable doubt of the
exi stence of premeditation at the time of the
killing.
The problem with the instruction given below is that it
inproperly relieved the State of its correct burdens of proof and

persuasion as to the statutory elenment of preneditated design. The

only attenpt at defining the preneditation elenent was: "'Killing
with preneditation' is killing after consciously deciding to do
so. ™ There was no nention of the requirement found in McCutchen

that the State nust prove "a fully fornmed and conscious purpose to
take human life, formed upon reflection and deliberation,” and that
"the party at the tinme of the execution of the intent was fully
conscious of a settled and fixed purpose to take the life of a
human being, and of the consequences of carrying such purpose into

execution."
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Addi tional |y, the instruction relieved the State of its
correct burdens of proof and persuasion as to the requirenent that
the preneditated design be fully formed before the killing. Wile
the instruction stated that "killing with premeditation” is killing
after consciously deciding to do so, it relieved the State of its
burden by creating a presunption: "It _wll be sufficient proof of
premeditation if the circunstances of the killing and the conduct

of the accused convince you, beyond a reasonable doubt, of the

exi stence of premeditation at the time of the killing." Thus the

jury was told that it only needed to find premeditation at the tinme
of the killing. Finally, the instruction did not inform the jury
that the premeditated design element, carrying with it the element
of deliberation, required nore than sinple preneditation, and nore
than a nere intent to kill.

A jury instruction such as that given below which relieves the
State of the burden of proof or of persuasion as to an el enent of

the offense is wunconstitutional. Francis v. Franklin, 471 U.S.

307, 105 8. Ct. 1965, 85 L. Ed. 2d 344 (1985). In Mullanev V.

Wlbur, 421 U S. 684, 95 S. Ct. 1881, 44 L. Ed, 2d 508 (1975), a

defendant in Miine was charged with murder, which under Miine |aw
required proof not only of intent but of malice. The trial court
instructed the jury that malice was an essential elenment of the
crine, but also instructed that if the prosecution established that
the homicide was both intentional and unlawful, malice was to be
i nplied unless the defendant proved by a fair preponderance of the

evidence that he acted in the heat of passion on sudden provoca-
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tion. The Supreme Court held that the resulting conviction was

. unconstitutional because the instruction relieved the State of the

burden of proving the malice elenent. See Sandstrom v. Mbontana,

442 U.S. 510, 524, 99 S. C. 2450, 61 L. Ed. 2d 39 (1979) (discuss-
ing Mullaney), \Were, as here,a jury instruction authorizes a
conviction on an inproper theory of guilt, the resulting conviction

is illegal. E.gq. MIls v. Mryland, 486 U S. 367, 108 s. &. 1860,

1866, 100 1,. Ed. 2d 384 (1988).
The instruction proposed by Appellant was as follows (Vol. I,
p. 63):

A preneditated design to effect the death of a
human being is a fully formed and consci ous
pur pose to take human life, formed upon re-
flection and deliberation, entertained in the
mnd before and at the time of the hom cide.
The |aw does not prescribe the precise period
of time which nust elapse between the forna-

. tion of and the execution of the intent to
take human life in order to render the design
of a preneditated one; it may exist only a few
monents and yet be preneditated. If the
design to take human life was formed a suffi-
cient length of time before its execution to
admt of some reflection and deliberation on
the part of the party entertaining it, and the
party at the time of the execution of the
Intent was fully conscious of a settled and
fixed purpose to take the |life of a human
being, and of the consequence of carrying such
purpose into execution, the intent or design
woul d be preneditated within the neaning of
the law although the execution followed close-
ly upon formation of the intent.?

23 Appellant cited McCutchen as legal authority for his
proposed instruction. (Vol. |, p. 63)
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This instruction was preferable to the charge Appellant's jury

. actually received, and would have gone a long way toward renedying
the defects found in the standard instruction.

Concl usi on

It was particularly inportant in this case that Appellant's

jury be properly charged on premeditation, as its existence was

very nuch at issue bel ow. (Please see Issue Il. in this brief.)

The inproper instruction given to Appellant's jury violated his

rights under the Fifth, Sixth, Ei ghth, and Fourteenth Amendnments to

the Constitution of the United States, as well as Article I,
Sections 2, 9, 16, 17, 21, and 22 of the Constitution of the State

of Florida. Accordingly, this Court nust order a new trial.*

2 Appellant is aware that this Court rejected an issue simlar
to the one he raises herein in Spencer v, State, 645 So. 24 377

(Fla. 1994), but respectfully asks the Court to reconsider this
matter in light of the argunents presented here and the particular
facts and circunstances of Appellant's cause.
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1SSUE VI

THE COURT BELOW ERRED IN PERM TTI NG THE

STATE TO | NTRODUCE EVI DENCE AT THE PENAL-
TY PHASE OF APPELLANT'S TRI AL REGARDI NG

THE ROSA WARMVACK | NCI DENT THAT WAS | RREL-
EVANT AND PREJUDI CI AL.

On January 8, 1996, Appellant, through counsel, filed a notion
in limne which primarily sought to exclude from his penalty phase
certain evidence regarding the assault against Rosa Mie Warnmack.
(Vol. 11, pp. 319-322) Paragraphs two through four of the notion
dealt with the following evidence which the defense argued was

i nadm ssi bl e:

2. Any evidence that the victim of one of
the prior crines was "retarded.” It is antic-
ipated that the State may introduce a certi-
fied conviction in case nunber 85-3436, aggra-
vated battery. Wil e case | aw has held the
State may go beyond the nere introduction of a
certified copy of conviction and offer testi-
nony as to the prior violent crine the testi-
nmony should only be on relevant issues, should
be used with caution, and should not be overly
synpathetic towards the prior victim  Finney
v. State, 521 So.2d 659 [sic]. The fact that
the victim in this prior case was considered
by some to be retarded is not relevant to the
prior conviction for aggravated battery and
woul d be unduly inflammatory.

3. Any reference to the Defendant having
previously been charged wth sexual batterY.
Again it is anticipated that the State wl|
introduce a prior conviction for aggravated
battery in case nunber 85-3436. Any reference
to this case should be limted to the charge
as indicated in the certified copy of the
conviction it is anticipated the State will
i ntroduce. The Defendant had originally been
charged with sexual battery but the conviction
is for aggravated battery. Det. dadys Alar-
con in her deposition made reference to the
fact that she had been working sexual battery
cases at the tinme she arrested the Defendant.
Any such testinmony by the detective or any
reference to an arrest for sexual battery
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woul d be inmproper and highly prejudicial to
t he Def endant. Florida Statute 921.141(5) (b)
specifically Ilimts the aggravating circum
stances to convictions and not arrests.

Any overly descriptive and prejudicial
phrases used to describe the injuries to a
prior victim Once again it is anticipated
the State will introduce a certified convic-
tion for an aggravated battery in case nunber
85-3436. Wtness Harold Warmack, the father
of the victimin that case, was deposed and
stated that when he saw his daughter after the
battery she |ooked like she was "mangled by a

lion." Whil e such a phrase may have sone
literary appeal, this does not belong in the
penalty phase of a nurder trial. In Coney v.

State, 653 So. 2d 1009 (199%95), the parents of
a prior victim found their daughter strangled
to death and went on to describe her as being
naked and bleeding from the vagina. The court
stated that them indicating that she had been
strangled to death was sufficient and that the
court abused its discretion in allowing them
to go on and testify as to her nakedness and
vagi nal bleeding. This additional information
was not relevant and was inflammtory. M.
Warmack’s testimony should be Ilimted to
stating what he actually observed, i.e. blood,
scratches, bruises, etc.

The court heard the notion in limne on Mirch 1, 1996, and
denied it. (Vol. X, pp. 1034-1039) Before his penalty phase
began, Appellant requested and received standing objections as to
portions of the evidence he had sought to keep out. (Vol. XII, pp.
1058-1060)

All three of the State's penalty phase wtnesses testified
regarding the VWarmack incident, which occurred in 1985. (Vol. XI,
pp. 1073-1092) Yol anda Warmack, Rosa Mae's nother, testified that
her daughter (who was 41 years old at the time of the penalty
trial) had never worked because she was "gort of on a retarded

level ." (Vol. XII, pp. 1074, 1084) She also described Rosa Me's
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injuries when she was in the hospital, and pictures taken of Rosa
Mae several days later were admtted into evidence over defense
obj ecti ons. (Vol. Xil, pp. 1075-1077)
Rosa Mae's father, Harold Warnack, testified that when he saw
his daughter in the hospital, she "looked |ike she had been in a
lion den where lions had mangled her wup." (Vol. X, p. 1080)
Detective A adys Alarcon of the Hillsborough County Sheriff's

Ofice testified that she investigated the assault on Rosa Mae

Warmack. (Vol. X1, p. 1085) Varmack told her that the perpetra-
tor, who was later identified as Johnnie Norton, had forced her to
have sex with him and then hit her with a hard object such as a
bl ackjack. (Vol. X', pp. 1087-1092)  Appellant's statement to
Alarcon was that he had picked up Warmack at abar, and she agreed
to have sex with him for fifty dollars. (Vol. XI, p. 1091) He
paid her the fifty dollars, but then took it from her, whereupon
Warmack becane upset and hit him (Vol. X I, p. 1091) Appel | ant
beat her with his fist, and she fell unconscious on top of him
(Vol. Xil, p. 1091) Appellant dragged her outside his car into a
vacant lot, hit her a couple nore tines and left her there. (Vol.
X1, p. 1091)

There are a nunber of problens with the evidence the State
elicited from its penalty phase witnesses. Wth regard to the

testinony that Appellant sexually battered Rosa Mae Warmack, only

a conviction of afelony involving use or threat of violence wll
qualify for the aggravating circunstance found in section 921.141-

(5) (b) of the Florida Statutes. Garron v. State. 528 So. 2d 333
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(Fla. 1988). As the defense noted in its Mtion in Limne,
Appel | ant was not convicted of sexual battery in the Warnmack
epi sode; rather, he entered a plea of guilty to, and was convicted
of, aggravated battery. (State's Exhibit Nunber 59) The State
shoul d never have been pernmitted to apprise Appellant's jury about
conduct that did not result in a conviction in its effort to
establish the prior violent felony aggravating circunstance.
Furthermore, while this Court has held that the State nay

i ntroduce evidence as to the circunstances of a prior violent

felony conviction, rather than just the bare fact of that convic-

tion, Stano v. State, 473 So. 2d 1281 (Fla. 1985), the details
cannot be enphasized to the point where the other crime becones the

feature of the penalty trial, or the prejudice outweighs the

probative val ue. Stano, 473 so. 2d at 1289; Rhodes v. State, 547

so. 2d 1201, 1204-1205 (Fla. 1989). See also State v. Bey. 610 A
2d 814, 833-834 (N.J. 1992); State v. FErazo, 594 A 2d 232, 243-244
(N.J. 1991). Here, the testinony concerning the rape, especially
when coupled with the nother's irrelevant testinony that her
daughter was retarded, Wwas extremely prejudicial, and served no
purpose other than to cast Appellant in an unfavorable light. If
it was necessary for the State to introduce details of the
aggravated battery at all when it had the certified copy of the
judgnent available as evidence (see Rhodes), this testimony could
have been presented without referring to the sexual battery. In

Finney v. State, 660 So. 2d 674, 684 (Fla. 1995), this Court

cautioned against admission of this type of "unnecessary" "highly
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prejudicial evidence," which "is likely to cause the jury to feel
overly synpathetic towards the prior victim"

Not only was the testinmony from Warmack's father that his
daughter "looked like she had been in a lion den where |ions had
mangl ed her up" speculative (there was no predicate to show that he
knew what a person would ook |ike after being nmangled by a lion),
but it was the type of "unnecessary and inflamatory" extraneous

detail that this Court condemmed in Coney v. State, 653 So. 2d

1009, 1014 (Fla. 1995). See also Rhodes, 547 So. 2d at 1205

("information presented to the jury [which] did not directly relate
to the crime for which [the defendant] was on trial, but instead
descri bed the physical and enotional trauma and suffering of a
victim of a totally collateral crime" was inadnmissible at penalty
phase) .

Finally, the evidence regarding the Warmack incident did not
nerely become a feature of the penalty phase, it was the State's
case at penalty phase (with the exception of some copies of sone
addi tional judgments and sentences that had been entered against
Appellant in other cases).

The jury's penalty recomendation was hopelessly tainted by
its receipt of this inadmssible evidence. Appellant's sentence of
death was inmposed in violation of the Sixth, Eighth, and Fourteenth
Amendnents to the Constitution of the United States, and Article I,
Sections 9, 16, 17, and 22 of the Constitution of the State of

Florida, and cannot be permtted to stand.
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| SSUE VI |

THE COURT BELOW ERRED | N SENTENCI NG
APPELLANT TO DEATH BECAUSE HI S SEN-
TENCE |S DI SPROPORTI ONATE, AND VIO
LATES THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE CONSTI TUTION OF

THE UNI TED STATES AND CORRESPONDI NG
PROVI SIONS OF THE FLORI DA CONSTI TUTI ON.

The Ei ghth and Fourteenth Anmendnments require that capital

puni shment be inposed fairly, and wth reasonable consistency, or

not at all. Eddi ngs v. Gklahoma, 455 U.S. 104, 112, 102 S. C.

869, 71 L. Ed. 2d 1, 9 (1982). This Court's independent appellate
review of death sentences is crucial to ensure that the death
penalty is not inposed arbitrarily or irrationally. Par ker v.
Duqager 498 U.S 308 111 S. . 731, 112 L. Ed. 2d 812, 826
(1991). This requires an individualized determ nation of the
appropriate sentence on the basis of the character of the defendant
and the circunstances of the offense. Id.

The death penalty is so different from other punishnments "in
its absolute renunciation of all that is enbodied in our concept of

humanity," Furman v. Georgia, 408 US. 238, 306, 92 S. . 2726, 33

L. BEd. 2d 346 (1972) (Stewart, J., concurring), that "the Legisla-
ture has chosen to reserve its application to only the nost

aggravated and unmitigated of nost serious crinmes.” State v. D xon,
283 So. 2d 1, 7 (Fla. 1973). See also DeAngelo_v. State 616 So.

2d 440 (Fla. 1993); Penn v. State, 574 So. 2d 1079 (Fla. 1991);

Songer v. State, 544 So. 2d 1010, 1011 (Fla. 1989); Fitzpatrick v.

State, 527 So. 2d 809, 811 (Fla. 1988).
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This case is not anmong the nost aggravated nurder cases in
Florida, nor is it "unmitigated." The killing was not particularly
hei nous, as it involved a single shot to the back of the head, and
the court below found but a single aggravating circunstance, that
Appel | ant was previously convicted of a felony involving the use or
threat of violence. (Vol. 111, pp. 398-399) The State's entire
presentation at penalty phase dealt with this sole aggravating
factor, and included evidence that should not have been presented
to Appellant's jury, as discussed in |Issue VII., rendering the
death recommendation relied upon by the court below unreliable.
Despite having heard inproper testinmony, four out of the 12 jurors,
a full one-third of the jury, nevertheless believed that Appel-
lant's life was worth saving, and voted not to execute him

Wth regard to the State's proof of prior violent felonies,
State's Exhibits Numbers 56-59 should not have been admtted at
all, because there was no showing that they related to the Johnnie
Norton who was on trial instead of sonme other Johnnie (or, in one
case, Johnny) Norton. Ordinarily, the State would bring in a
fingerprint expert to establish that the prints on the judgenents
and sentences matched the known prints of the defendant, but that
was not done in this case. And, as defense counsel noted bel ow,
State's Exhibit Nunber 56 was not even a judgnent and sentence.
Rather, it consisted of an information for aggravated battery, and
notes on a docket entry which were apparently nade by an anonynous

clerk. This is hardly the kind of proof that can suffice to send
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a man to the electric chair.?® Al ternatively, if this Court
determines that the documents were admissible, they nevertheless
| acked substantial probative value because they were never
adequately tied to Appellant, as by fingerprints, as discussed
above, or any other neans.

Furthermore, even if the prior violent felonies were suffi-
ciently proven, and shown to relate to Appellant, this Court has
consistently reduced cases involving only one aggravator to life
i nprisonment, even where, as here, the jury has recomended death.
Sinclair v. State, 657 So. 2d 1138 (Fla. 1995); Thompson_ v. State,
456 So. 2d 444 (Fla. 1984).

The trial court placed particular significance on the fact
t hat one of Appellant's prior convictions for a violent felony
involved a homicide, a second degree nurder. (Vol. IIIl, pp. 398-
399) However, this fact would not necessarily require that

Appel | ant be sentenced to death. See, for exanple, Fead v. State,

512 so. 2d 176 (Fla. 1981); Cunp v. State, 622 So. 2d 963 (Fla.

1993) (trial court's erroneous finding of cold, calculated, and
premedi tated not harm ess even though Crunp had been convicted of
another, sinmilar first degree nurder). Furthernore, in the context
of aggravation, the court failed to consider any of the aneliorat-

ing circunmstances surrounding Appellant's plea of guilty to this

25 The inadmssibility of the State's docunents regarding prior
violent felonies could, of course, constitute an independent basis
for vacating Appellant's death sentence and remanding for a new
penalty trial, and Appellant wurges it as such in the event the
Court does not find merit in Appellant's proportionality argunment
and does not grant him other relief.
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of fense, as testified to at penalty phase by his attorney at the
tine, Terrence Myore. More explained that even though Appellant
asserted that he acted in self-defense, and there was ballistics
evi dence which supported this claim Appellant nevertheless entered
a "best interest" plea in return for a sentence of only 20 nonths

as he was facing the possibility of a long prison sentence for
violation of probation even if he went to trial and was acquitted
of the gsecond degree nurder charge. (Vol. XII, pp. 1125-1129) In
addition, it does not appear that there was any simlarity between
the prior homcide of a male victimand the instant killing of
Lillie Thornton; this Court has enphasized such simlarity in cases

such as Ferrellv. State, 680 So. 2d 390, 391 (Fla. 1996) ("we find

Ferrell’s [death] sentence commensurate to the crine iLn light of

the simlar nature of the prior violent offense [which was a second

degree nurder]. [Enphasis added. Citations omtted.]" See also

King v. State, 436 So. 2d 50 (Fla. 1983); Lenon v. State, 456 So.

2d 885 (Fla. 1984); Harvard v. State, 414 So. 2d 1032 (Fla. 1982).

The trial court also failed to consider that all the offenses
involving violence for which Appellant was convicted occurred a
nunber of years before the instant hom cide; the nost recent case,
the one involving Rosa Mae Warmack, arose in 1985, sonme nine years
prior to the killing of Lillie Thornton. These epi sodes from
Appel lant's distant past, when he was nuch younger, thus provide
little if any insight into his present character and propensity to

commit acts of violence. Their weight is greatly weakened by their
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chronol ogi cal distance from the incident for which Appellant was

. bei ng sentenced.

As for nmitigation, the trial court's treatnent of this aspect

of Appellant's case was fatally flawed. |n his sentencing order,
the court dealt with mtigating factors as follows (Vol. IIl, pp.
399- 400)

Evidence offered in mitigation consisted
entirely of the follow ng:

Two of the defendant's sisters testified that
when the defendant was a child the famly
lived in a rather snmall house; that there were
as many as twelve children living together in
that house;?® that the older half of the chil-
dren were sired by one father and the younger
hal f by another and that the defendant was the
el dest of the younger half; that his el der
siblings "picked on him" and his father treat-
ed him "differently" and, in fact, punished
hi m once by shaving his head. The sisters
testified that they love their brother/half-
brother and would visit himin prison were he
to be sentenced to life in prison.

. The nother of the defendant testified
that the defendant seened to be "picked on" by
other children and that all but one of his
mal e siblings has been to prison. She testi-
fied that she loves her son and would visit
himin prison were he to be sentenced to life
in prison. o _

Dr. Harry Krop, a Clinical Psychologist,
testified that he interviewed the defendant
twice, interviewed the defendant's famly,
revi ewed depositions, school records and prior
incarceration records; that he has detern ned
the defendant's 1.Q , at about 85, to be
average to above average for prison innates;
that, ~ in his opinion, the defendant would
"institutionalize well"™ and increasingly adapt
to prison life as he ages should he be sen-
tenced to life in prison.

Attorney Terrence More testified that he
represented the defendant in case nunber 82-

26

Actually, the testinmony was that there was as many as 13
children living in the house. (T 1110)
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2734, First Degree Mirder, and that the defen-
dant pled guilty when the plea negotiations
with the state (a reduced charged of Second
Degree Mirder with twenty nonths inprisonnent
concurrent with a twenty-nonth sentence for
violation of probation) became sufficiently
attractive.

All of the evidence offered in mtigation
was unref ut ed.

The court has very carefully considered and
wei ghed the evidence offered in mtigation and
finds that no statutorB/ mtigating factor has
been shown to exist. urther, the court finds
that there is nothing substantial or extraor-
dinary about the mtigating facts and, conse-
quently, that no non-statutory mtigating

factor has been shown to exist.

The court's discussion of Attorney Terrence Moore's testinony
is grossly inaccurate. At no tinme did More indicate that
Appel lant was originally charged with first degree murder; in fact,
the charging docunent, Wwhich the State introduced into evidence at
penalty phase, clearly shows that the charge was nmurder in the
second degree. (State's Exhibit Nunber 57, which appears in Volune
XV, the volume containing exhibits, at page 73) The court's
erroneous belief that Appellant had been charged with first degree
nmurder in the previous incident may have colored his view of both
the evidence Appellant presented in mtigation and the weight that
should be given to this prior violent felony in aggravation.

In addition, the court nakes up his own standard, that the
mtigating facts nust be "substantial or extraordinary" before they
will be considered mitigating, Wwhich enjoys no |egal support.
Pursuant to the United States and Florida Constitutions, the
sentencer in a capital case nust consider and give effect to all

relevant mtigating evidence offered by the defendant. Hitchcock
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v. Dugger, 481 U S. 393, 107 g.ct. 1821, 95 L. Ed. 2d 347 (1987);
Lockett v. Ghio, 438 U S. 586, 98 S. C. 2954, 57 L. Ed. 2d 973

(1978) ; Robinson v. State, 487 So. 2d 1040, 1042-43 (Fla. 1986);

Riley v. Winwight, 517 So. 24 656 (Fla. 1987). Furthernore, the

trial judge nust, in witing, expressly evaluate every statutory

and nonstatutory mitigating factor proposed by the defendant.

Ferrell v. State, 653 So. 2d 367, 371 (Fla. 1995); Canpbell v

State, 571 So. 2d 415, 419 (Fla. 1990). Mtigating factors nust be
found if "reasonably established by the greater weight of the
evidence." Ferrell, 653 So. 2d at 371. Wiile the relative weight
to be given a nmitigating factor is within a trial judge' s discre-
tion, that discretion nust be exercised in a reasonable manner,
i.e., there nust be legal and logical justification for the result.
See Cannakiris v. Cannakiris, 382 So. 2d 1197, 1203 (Fla. 1990);
see also Pardo v. State, 563 So. 2d 77, 80 (Fla. 1990) (this Court

not "bound to accept the trial court's findings [regarding
mtigation] when, as here, they are based on msconstruction of
undi sputed facts and a misapprehension of law'). And a mtigating
ci rcunstance, once found, nust be given sone weight; it cannot be
given no weight at all. Canpbell. The court below violated these
princi ples when he devised an undefined |egal standard of his own
to reject arbitrarily Appellant's proffered evidence as constitut-
ing any nitigation whatsoever. Several of the mtigating circum
stances that energed have been recognized as |egitinate nonstatuto-

ry mtigation, for exanple, Appellant's low 1Q which this Court

treats as a "significant mtigating factor," Thonpson v State 648
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So. 2d 692, 697 (Fla. 1994) ; his famly background [see, for
exanpl e, McCampbell v. State, 421 So. 2d 1072 (Fla. 1982) and

Robi nson v. State, 21 Fla. L. Wekly 5499 (Fla. Nov. 21, 1996)

(difficult and unstable childhood has sonetines been considered a
mtigating circunstance)]; and the fact that he would adapt well to

prison |ife [see, for exanple, Songer v, State, 544 So. 2d 1010

(Fla. 1989) ]. The court did not even address at |east one
mtigating circunstance, that Appellant was capabl e of gai nful
enpl oynent and was a hard worker, that came out during the guilt-
phase testinony of Janes Watson, Appellant's co-worker at Cast-

Crete. See Buckrem v. State, 355 So. 24 111 (Fla. 1978); Wasko V.

State, 505 so. 2d 1314 (Fla. 1987); Proffitt v. State, 510 So. 2d
896 (Fla. 1987) ; Fead v. State, 512 So. 2d 176 (Fla. 1987);

Hol sworth v. State, 522 So. 2d 348 (Fla. 1988); McCampbell. Wile

the trial court mght not have felt these matters were entitled to
much weight, he was obligated to give them sonme weight, and to
consider them in the sentencing process.

Finally, this Court nust consider that the instant homcide
may have stemmred from Appellant's anorous relationship with Lillie
Thor nt on. In many cases Where a death sentence arose from a
| overs' quarrel or donestic dispute, this Court has found cause to
reverse the death sentence, regardless of the nunber of aggravating
circunstances found, the brutality involved, the level of prenedi-

tation, or the jury recomendation. See Blakelv v. State, 561 So.

2d 560 (Fla. 1990); Amoros v. State, 531 So. 2d 1256, 1261 (Fla.

1988); Garron v. State, 528 So. 2d 353, 361 (Fla. 1988); Fead V.
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State, 512 So. 2d 176, 179 (Fla. 1987), receded from on other
grounds, Pentecost v. State, 545 So. 2d 861, 863 n. 3 (Fla. 1989);

Irizarry v. State, 496 So. 2d 822, 825-26 (Fla. 1986); Wlson v __
State, 493 So. 2d 1019, 1023 (Fla. 1986); Ross v. State, 474 So. 2d
1170, 1174 (Fla. 1985); Herzogq v. State, 439 So. 24 1372, 1381

(Fla. 1983); Blair v. State, 406 So. 2d 1103, 1109 (Fla. 1981);

Phippen V. State, 389 So. 2d 991 (Fla.1980); Kanpff v. State, 371

so. 2d 1007 (Fla. 1979); Chanbers v. State, 339 So. 2d 204 (Fla.
1976) ; Halliwell v, State, 323 So. 2d 557 (Fla. 1975); Tedder v.

State 322 So. 2d 908 (Fla. 1975). Wiile the evidence adduced

below did not supply the circunmstances surrounding the killing of
Lillie Thornton, Appellant should be given the benefit of this
anbiguity, particularly in light of the weak aggravation and the
fact that four jurors felt that he should not receive the ultinate
puni shient .

For these reasons, Appellant's sentence of death cannot be
allowed to stand without violating the Eighth and Fourteenth

Amendnents to the Constitution of the United States, as well as

Article I, Sections 2, 9, and 17 of the Constitution of the State
of Florida. It must be replaced with a sentence of life imprison-
ment .’

27 Some of Appellant's argunents in this issue dealing with the
trial court's treatnment of aggravating and, particularly, mtigat-
ing circunmstances could serve as an independent ground for reversal
of his death sentence and remand to the trial court for resentenc-
ing, and Appellant asks the Court to consider the argunents in this
context as well as part of his proportionality argunent.
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CONCLUSI ON

Based upon the foregoing facts, argunents, and citations of
authority, your Appellant, Johnnie Norton, prays this Honorable
Court for relief in the alternative as follows:

(1) Reversal of his conviction for nmurder in the first degree
and remand with directions that he be discharged.

(2) Reversal of his conviction for nmurder in the first degree
and remand with directions that he be adjudicated guilty of a
| esser included offense and resentenced accordingly.

(3) Reversal of his conviction for nmurder in the first degree
and remand with directions that he be afforded a new trial.

(4) Reversal of his death sentence and remand wth directions
that he be resentenced to life.

(5) Reversal of his death sentence and remand with directions
to conduct a new penalty proceeding before a new jury.

(6) Reversal of his death sentence and renmand for resentencing

by the court.
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