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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellee in the District
Court of Appeal (DCA) and the prosecuting authority in the trial
court, wll be referenced in this brief as Respondent, t he
prosecution, or the State. Petitioner, Tyvessel Tyvorus Wite, the
Appel lant in the DCA and the defendant in the trial court, will be
referenced in this brief as Petitioner or by proper nane.

Al enphasis through bold lettering is supplied unless the

contrary is indicated.

CERTIFICATE OF FONT AND TYPE SIZE

Counsel certifies that this brief was typed using Courier New

12.

STATEMENT OF THE CASE AND FACTS

This case is before this court after remand fromthe United
States Supreme Court. That court, in Elorida v, Wite, us. .
119 §.Ct. 1555, 143 L.Ed.2d. 748 (May 17, 1999), reversed this
court's decision in Wite v, State, 710 So.2d 949 (Fla. 1998). This

court issued Order Setting Briefing Schedule on Remand on June 28,
1999'. Petitioner, Tyvessel Wite, submtted Supplemental Brief of
Petitioner on July 9, 1999. This brief of respondent is submtted
in conformty with this Court's June 28, 1999 order.

"VWhite on June 29, 1999 filed with this court Mtion to Set
Briefing Schedule and Request for Oral Argunent.
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SUMVARY OF ARGUMENT

Petitioner's due process claim was never presented to or ruled
upon by the circuit court, was never considered by the First
District, formed no part of the certified question submtted to
this court for resolution, constituted no square basis for the
decision of this court on the nerits, formed no part of the
question submitted to the United States Supreme Court upon which
certiorari was granted, and does not appear in the decision of the
United States Suprenme Court.

The United States Suprenme Court's opinion in Elorida v. Vhite

strictly adhered to the issue before the Court -- the application

of the Fourth Anmendnent, not due process.




ARGUMENT
| SSUE
MAY PETI TIONER RAISE A NEW ARGUMENT FOR THE FI RST

TIME AFTER REMAND FROM THE UNI TED STATES SUPREME
COURT? (Rest at ed)

Merits
The sole preserved issue in this case -- and decided by the
United States Suprenme Court -- was whether an antecedent warrant is

required under the Fourth Amendment of the United States
Constitution for seizure of an autonobile under the Florida
Contraband Forfeiture Act. The claim that "due process" under the
Florida Constitution requires an antecedent warrant for seizure
under the Florida Contraband Forfeiture Act was not raised as an
objection in the trial court and formed no basis of the trial
court's denial of the notion to suppress. Nor was a due process
claimraised in the First District Court of Appeal, and such does
not appear in the decision of that court.

The due process theory was not argued in the nmerits to this
Court in Wite v, State, 710 So.2d 949 (Fla. 1998). The due process
argument was not the rationale upon which the najority relied in

Florida v. Wite, nor does it appear in the concurring opinion of

Justices Souter and Breyer. Likew se due process is not nentioned
in the body of the dissenting opinion of Justices Stevens and
G nsburg except for the followi ng reference by Justice Stevens

(n.1l) that:

The Fl orida Suprene Court's opinion could be read to
suggest that due process protections in the Florida
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Constitution mght independently require a warrant of
other judicial process before seizure under the Florida
Contraband Forfeiture Act. See 710 So.2d, at 952
(di scussing Department of Law Enforcenment v. Real
Property, 588 So. 2d 957 (1991)). However, the certified
question put to that court referred only to the Fourth
Amrendrment to the United States Constitution.

(e.s.)

The dicta of this court digressing to Desartnent of Law

Enforcenent v. Real Property at 710 So.2d 952 of the decision in

Wiite v. State is not relevant to the only question presented to

this court, as even Justice Stevens's dissent, note 1, nakes clear:
whet her the Fourth Amendment requires such antecedent warrant.

In State v. Barber, 301 So.2d 7, 9 (Fla. 1974) the Court held: "An

appel late court nust confine itself to a review of only those
questions which were before the trial court and upon which a ruling
adverse to the appealing party was nmade." Steinhorst v, State, 412
So.2d 332, 338 (Fla. 1982): "[I]n order for an argunent to be
cogni zable on appeal, it nust be the specific contention asserted
as legal ground for the objection, exception, or notion below" As

this Court noted in Steinhorst, 412 So.2d at 338: "Since defense

counsel did not present this latter argunent to the trial court, it

is not properly before this Court on appeal." That is precisely the

situation here?,

Moreover, Wite's new theory in his supplenental brief is
grounded upon citations to a plethora of cases that were never
cited to, argued from or relied upon in any of his briefs to any
court before this point. The sanme point holds true for his
appendi x to this supplenental brief, containing, aside from the
decisions of this court and the United States Supreme Court in
this case, a diverse conpendium of pronotional advertisenents
for law enforcement sem nars, political polemcs, and newspaper
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See also &aHarbour Marine, Inc. v. Fickett, 484 So0.2d 1250

(Fla. 1st DCA 1985) and Price Wse Buvina Goup v. Nugzum, 343 So.2d
115 (Fla. 1st DCA 1977) (in context of motions for rehearing,

proscribing use of new argunments); Cartee v. Fla. Dept. Health and

Rehabilitative Services, 354 So.2d 81 (Fla. 1st DCA 1977) (in

context of rehearing, proscribing reliance on additional cases);

Altchiler v. State, Dept. of Proff. Reg., 442 So.2d 349 (Fla. 1st

DCA 1983) (proscribing reference to matters de hors the record).

editorials. But for the two court opinions, all else is
i narguably de hors the record.




CONCLUSI ON

Based on the foregoing, the State respectfully submts that the
new argunent of Wiite, along wth his new cases and de hors the
record appendi x cannot be considered for the first tine on remand
fromthe United States Supreme Court. As a natural consequence, his
request for oral argument on this new issue should |ikew se be
denied. This court should adopt the binding decision of the United
States Suprenme Court in Elorida v. VWite, supra, on the only issue
subject to review the application of the Fourth Anmendnent to

Florida forfeiture procedures.
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