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REPLY STATEMENT OF THE CASE AND FACTS 

1. The Contractor claims that: t he  Count-y "does no t  d i spu te  

t.he f a c t  t h a t  work w a s  performed and accepted, withouL payment i.n 

r -eturn.  (Answer Hrief p -  1) . W i i  s statement is abso lu te ly  

inaccura te .  Given t he  County's counterclaim and off  s e t  t o  the 

Cont-ractor-' s con t rac t  -balance claim, the  Contractor was pai.d f o r  

a l l  wor-k t h a t  had been author-ized under t h e  express  w r i t t e n  

agreement arid i t s  proper ly  executed amend.ment s and change o rde r s  

A:; t o  the  disputed e x t r a  claim:; i r i  the Con t rac to r ' s  Third Amended 

Complaint, which are f o r  so  c a l l e d  e x t r a  work outside t h e  con t rac t  

and I:he proper ly  executed amendments and change orders  I t:he 

o r i g i n a l  con t rac t  s u m  included all this work. ( I n i t i a l  B r i e f ,  p.10) 

2 .  Throughout it.s answer b r i e f ,  t he  Contractor  falsely 

accuses  the County of au thor iz ing  Lhe work t h a t  i s  t h e  sub jec t  of 

this l awsu i t ,  without the benefit of change order, and then 

refusing t o  pay for i t .  The Contrac tor ' s  foundation f o r  t h i s  

argument l i e s  in Appendix 1 6L 2 of i t s  answer b r i e f ,  which conta ins  

t h e  County Commissioner's au thor iza t ion  f o r  " e x t r a  work. '1'0 t he  

extent  t h e  Cont-ractor implies t h a t  the  County author ized  t h i s  work 

and d id  not pay f o r  i l l .  because t h e r e  were no change orders, the  

Contractor is p l a i n l y  wrong. The County issued change orders 1' 

for t he  author ized  work Lhat the  Contractor r e f e r s  t o  i n  its 

Appendix 1 and 2 .  'To the  extent  the Contractor complains t h a t  the  

County refused t.o pay for a l l eged  e x t r a  work which was never 

au thor ized  and f o r  which ther-e i s  no change o r d e r ,  the Contractor 

1' S c e  Suppl emerita1 Appendix f i l e d  herewith 

1 



i.s a b s o l u t e l y  c:orrect . 

REPLY ARGUMENT 

+ _  I SOVERElGN IMMUNITY BARS THE CONTRACTOR'S ADDITIONAL 
COMPENSATION CLAIM FOR DISPTJTED EXTRA WORK BECAUSE THE 
TMPTiTED OBLIGATION OF GOOD FAITH AND FAIR DEALING 1'3 
LIMTTED TO THE EXPRESS TERMS OF THE CONTRACT INTO WHICH 
TT IS IMPLIED, AND CANNOT BE USED TO CREATE NEW AND 
Sb:PARATE CONTRACTUAL OBLIGATIONS .-' 

A. In E'an Am, This Court Cor rec t ly  Limited The Waivcr 
O f  Sovereiqn Immunity To Actions  Founded Upon 
Express Wr'itteri CoriLracts . 

I 11 Pari-Americaii Tobacco Corp . v .  Department of Correc t  ions ,  

471 So. 2d 4 (Fla. 1384), t h i s  Court ru led  sovereign irnrnunity was 

r i o t  waived for act ions  based upon i.mpLi.ed c o n t r a c t s .  R a n  Am i s  

meaningful t o  t h i s  case because C o u n t s  I1 through XXVITI and 

por t ions  of XXXII seek recovery € o r  breaches  of alleged s e p a r a t e  

irnplied contracts. Under t h e  Pan Am r a t i o n a l ,  t h e s e  s e p a r a t e  

impl ied c o n t r a c t  counts  s h o u l d  a l l  be bar red .  

A s  i t s  f i r s t  i ,ssue i n  this appeal ,  t h e  County ques t ioned  

whet -her  the Contractor had presen ted  t o  t h e  lower c o u r t s  any v a l i d  

reason to alter the Pan Am rule. The County rioted t h a t  t h e r e  has 

been no change i n  either t h e  s t a t u t o r y  lanyuage o r  p u b l i c  p o l i c y  

under ly iny  tliis Court ' s  d e c i s i o n  i n  Pan Am that would provide  ariy 

motivaLiori t o  reccdc> from Pan Am. The Cont rac tor  has f a j - l e d  t o  

L/ Pursuant t o  F'.R.App.P. 9.210 i c ) ,  t h e  answer brief 1s t o  ue 
prepared  in the same maririer ds t he  i i i i L i a l  b r i e f .  The purpose of 
t h i s  r u l e  LS Lo ensure  t h a t  t h e  issues a r e  1oitied. Dania  Jar-Alai 
Pniacc. Irie. v. Sykes, 450 So. 2d 1114 (Fla 1984). The Coritractor 
nas v i o l a t e d  t h i s  r u l e ,  thereby renclei-ing it d i f f i c u l t ,  i f  not  
impossible, t o  follow t h e  C o n t r a c t o r ' s  response t o  the County's  
p o i n t s  on appeal. l'he County continues t o  follow i t s  issues on 
appeai 



d i s p u t e  t h e  County on t h i s  po in t  .L’ The Cont rac tor  t h u s  i m p l i c i t l y  

concedes that. t:he Pan Am r u l e  - -  t h a t  impl ied c o n t r a c t  c la ims  

a g a i n s t  t h e  sovere ign  a r e  ba r r ed  - -  i s  s t i l l  v i a b l e  arid should not  

br changed. A s  such,  Counts T I  through X X V I I I  and p o r t i o n s  of 

X X X I I  I cacli premised upon a s e p a r a t e  implied c o n t r a c t ,  ar-e ba r r ed  

under t.he d o c t r i n e  of sovereign immunity and P a n  Am. 

B. Champaqne-Webber Proper ly  Created A Limited Except ion To 
The Pan Am Rule.  

The Cant-ractor‘ spends cons ide rab le  t i m e  complaining t h a t  t h e  

County has  ckanqed i t s  p o s i t i o n  from t h a t  taken i n  t h e  lower 

c o u r t s .  This  i s  n o t  t r u e .  The County has merely o f f e r e d  a 

c o n s i s t e n t  approach i n  an a r e a  o therwise  marked by chaos .  

Thc County b e l i e v e s  t h a t  the results of bo th  Champaqne-Webber, 

I n c .  v .  C i t y  of F t .  Lauderdale,  5 1 9  So .  2d 696 ( F l a .  4 t h  DCA 1388) 

and Southern Roadbuilders a r e  c o n s i s t e n t .  Conversely,  t h e  rule of 

l a w  eriuriciatcd by bo th  c o u r t s  t o  reach  t h e  r e s u l t  1s i n c o n s i s t e n t .  

Admittedly,  i f  t h e  Ckampaqne-Webbcr r u l e  i s  not  limited to t h e  

t a c t s  of t h a t  c a s e ,  t h e r e  i s  a t r u e  c o n f l i c t  between t h e  two 

d e c i s i o n s  

2’ The Cont rac tor  does argue t h a t  P a n  Am does not  pu rpo r t  t.o change 
the  i a w  t h a t  ailows covenants t o  be impl ied under c e r t a i n  
c o n d i t i o n s  t o  bo th  p r i v a t e  and p u b l i c  c o n t r a c t s .  The County 
d i s a y r e e s  wi th  the C o n t r a c t o r ’ s  r e f e rence  t o  p u b l i c  c o n t r a c t s  I Pan 
AJ adrnitt .edly docs not  a f f e c t  c o n t r a c t  law surrounding private 
c o n t r a c t -s .  Rut Pan Am c e r - t a i n l y  a f f e c t s  t h e  l a w  as  t.o pub l i c  
cc1ntraet.s. TJntil Pan Am, 2 p a r t y  could riot sue  t h e  sovereiyrl  f o r  
breach of c o n t r a c t  because of the d o c t r i n e  of sovere ign  linununity 
and S768 - 2 8 .  Pari Am he ld  t h a t ,  i f  the c la im a g a i n s t  t h e  sovere ign  
w e r e  based upon an express  wr- i t ten  c o n t r a c t ,  sovere ign  immunity was 
waived. P a r i  Am never  d i r ecL ly  decided whether impl ied covenants  of 
a w r i t t e n  c o n t r a c t  would be enforceab le  a g a i n s t  t h e  sove re ign .  
Prc~umab1.y~ t.hi.3 i s  why t h e  p a r t i e s  a r e  now be fo re  t h i s  Cour t .  
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Although the  Cont rac tor  c r i t i c i z e s  t h e  County's  a n a l y s i s  of 

Charnpaqne-Webber, Southern Roadbui lders ,  Inc:. v .  Lee County, 495 

So. 2d 189 (Fla. 2d DCA 19861, In te ramer ican  Eriqineers & 

Cons t ruc tors  Corp. v .  Palm Beach Clouuty Housinq Au tho r i t y ,  6 2 9  So. 

2d 879 (Fla. 4Lh DCA 1993) and P h i l l i p s  & Jordan ,  Iric v .  Florida 

Department of Education,  6 0 2  So.  %d 1310 (Fla. 1st DCA 1 9 9 2 )  the 

C h i t r a c t o r  no t ab ly  f a i l s  t o  provide any c o n t r a r y  a n a l y s i s .  The 

d i st r i. c: t c o u r t s  of appeal  i t s  s i d e  (Champaqne-Webber, 

lnteramericari  and p h i l l i p s  & (Jordan) arid t h a t  t he  County on ly  has 

one (Southern Roadbuil.ders 1 and t h a t  I Lherefore ,  t h e  Con t r ac to r  

w i n s  by s h e e r  numbers. The Cont rac tor  presumably over looks  that 

t h e s e  t h r e e  i n t e rmed ia t e  a p p e l l a t e  d e c i s i o n s  a r e  riot b ind ing  on 

this Cour t .  More i ,mportantly,  t he  Cont rac tor  convenien t ly  r -efuses  

t o  e x p l a i n  why t h e  r a t i o n a l e  of Champaqne-Webber i s  r i g h t  and t h a t  

of Southern Roadbuilders is wrong. 

Conversely,  i n  i t s  i n i t i a l  b r i e f ,  t h e  County analyzed t h e  

p u b l i c  p o l i c y  behind t h e  Pan Am r u l e ,  t h e  reason  t o  per-rnit a 

limited except ion  t o  Pan Am under t h e  Champaqne-Webber € a c t s ,  and 

why p u b l i c  p o l i c y  demands t 113 t In te ramer ican  be r e j e c t e d  this 

Court. The sum of t h i s  exp lana t ion  i , s  t h a t  t h e r e  a r e  v a l i d  p u b l i c  

pol.icy reasons  t o  t r e a t  the  sovereign d i f f e r e n t l y  t han  an o r d i n a r y  

p a r t y  t o  a c o n t r a c t .  These polic:i.es range from t h e  need for fiscal 

- ,I / In a c t u a l i t y ,  t h e  ConLractor{ s b e l i e f  i s  e r roneous .  AS 
exp la ined ,  i n f r - a ,  thrcct of t h p  d i s t r i c t  c o u r t s  of appealf s 
d e c i s i o n s  arc consistent wi th  t h e  County{ s proposed r u l e  of l a w .  
InteramErican is t h e  on ly  d e c i s i o n  which f a i l s  t o  comport w i th  t h e  
County's  proposed r u l e  of l a w .  

4 
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c e r t a i n t y  t o  p r o t e c t i n g  t h e  t r e a s u r y  from unscrupulous contractors 

arid unprir iciplet l  gcnvernment o f f i c i a l s  

IJnderst-andably, the Contract-or ignores the fact that it is 

d e a l i n g  w i t h  the sovere ign ,  as w e l l  a s  important  public: pol.icy 

consi-derations ~ I n s t e a d ,  the Cont rac tor  focuses  its attention on 

expounding the virtues of implied covenants. The County i s  riot 

be fo re  t h i s  Cburt t o  argue t h a t  t h i s  Court should abolish t h e  

concept of implied covenants rccognized in numerous cases. See 

e . y .  Br'oorrier v. Florida Power & LiyhL Co.,  45 So. 2d 658 (Fla. 

1950); Sharp v. Williams, 141 Fla. 1, 192 So. 476 (1939); McGill v. 

Cockre l l ,  88  F l a .  54, 101 So. 199 (1924). Rather ,  t h e  County 

b e l i e v e s  t h e r e  a r e  unique c o n s i d e r a t i o n s ,  al.1. of w h i c h  this Court 

recognized in Pan  Am, that  requrire a different treatment of implied 

covenants when addressing the sovereign. 

The Contractor also argues that courts have long held that 

c e r t a i n  w a r r a n t i e s  w i l l  be implied i n t o  construction contracts  

against both private cntitics and the sovereign. (Answer Brief, 

p.10-11) T h e  County does not  d i s p u t e  t h i s  a u t h o r i t y .  Each of t h e  

F l o r i d a  cases addresses facts where the o r i g i n a l l y  agreed-upon work 

was made either more difficult or costly through some act of the 

owner.:' Indeed, this authority is consistent with the rule of l a w  

'1/ See, e.y., Acqu i s i t i on  Corp. of America v .  American C a s t  I r o n  
Pipe Co.,  5 4 3  So, 2d 878 (Fla. 4th DCA 1989) (increased costs for 
o r i g i n a l  work r e s u l t i n g  from improper site p r e p a r a t i o n  and 
erroneous in format ion)  ; James A .  Cumminqs, Inc. .v. Younq, S89 So.  
2d 9 5 0  ( P l a .  3d DCA 1991) ( i nc reased  costs f o r  o r i y i n a l  wor-k of 
f i l l i n g  and compacting soakage p i t s  which proved t o  be deeper  t han  
indicated by plans); Davis v. Department: of HRS, 461 So. 2d 210 
!FLa* 1st DCA 1984) (incr-cased costs for original work directly 
related t.o misinformation); City of Miami v. Nat Harris & 

5 
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proposed by the County .  

Conversely, the Contractor has failed to cite one case from 

this Court that. allows a contractor to sue a sovereign for new work 

under an implied term. '3' 

The Contractor seeks to skirt this unfavorable law by 

intentionally misleading this Court as to the facts in this case. 

More specifically, the Contractor strains to convince this Court 

that the County's actions were somehow wrongful: 

[Tlhe  record shows that the County's Board of 
Commissioners acknowledged receipt of numerous of these 
enhancements , and authorized payrnents f o r  these claims 
without benefit of change orders 

. .  

This trial must include an analysis of MEI's claims of 
bad f a i t h  and unfair dealing. At that time, the fact 
that MEI's work w a s  requested and accepted by the County 
will be heard - and the jury will also hear that payment 

Associates I lric., 313 So. 2d 99 (Fla. 3d DCA 1975) (increased costs 
for original work associated with failure to provide required 
engineering and survey data called for in the contract) ; Southern 
Gulf Utilities, Inc. v. Boqa Cieqa Sanitary District, 238 So. 2d 
458 (Fla. 2d DCA 1970) (increased costs for original work 
associated with failure to speedily obtain right-of-way); 
Jacksonville Port Authority v. Parkhill Goodloe Corp., 362 So. 2d 
1009 (Fla. 1st DCA 1978) (increased costs f o r  o r ig ina l .  work 
associated with furnishing misleading information) ; Town of 
Lcnqboat Key v. C a r l  E. Widdell & Son, 362 So. 2d 719 (Fla. 2d DCA 
1978) (increased costs for original work resulting from inaccurate 
report included in bid information) ; Miami-Dade Water and Sewer 
Authority v. Irirnan, Iric., 402 So. 2d 1277 (Fla. 3d DCA 1981.) 
(increased costs for original work resulting from false or 
rni:;leadiny infor-mat ion) ; Heridry Corp. v. Metropolitan Dade County, 
648 So. 2d 140 (Fla. 3d DCA 1394) (increased costs for original 
work associated with inaccurate misrepresentation) ; Diana Stores 
Corp. v. M & M Electric Co., Inc.! 108 So. 2d 487 (Fla+ 3d. DCA 
1959) (increased costs f o r  original w o r k  resulting from inaccurate 
infortnation contained in plan specifications) I 

h, 1nterainerj.can i s  the only authority cited by the Contractor that 
per-rnits recovery under such  a theory. 
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was authorized for this work, but never given. That 
being the case, the County should  have to go far to 
explain i t s  actions, and it should  not be permitted to 
reap the benefits of a completed contract, without being 
required to make payment when due. (Answer Brief, p . 1 - 2 ,  
15-16). 

These statetnents are false arid rnisleading. First, the Contractor 

implies that a l l  the extras in Counts I1 through XXVIII and 

portions o f  XXXII were " a u t h o r i z e d 1 1  by the County, b u t  that the 

County then wrongful.ly refused to issue a change order. The 

undisputed evidence shows otherwise. The County Commission agendas 

included in the Contractor's Appendix 1 & 2 only authorize 5 items 

out of the approximately 26 extra claims raised by the Contractor. 

More telling, the Contractor's statements are a l s o  false 

because it claims that the County refused to sign change orders for 

these 5 items. To the contrary, the County did sign change orders 

f o r  these 5 i t e m s .  (S.A.) 

Finally, the Contractor implies that these agenda items are 

claims f o r  "extra" work. They are not. The evidence shows that. 

even the Contractor understood these "extra" items to be amendments 

to the contract. In response to the trial court's orders to file 

copies of what the parties believed constituted the contract 

documents, the Contractor filed the agenda reports contained i.n its 

appendix as part of t he  contract. Because these items are part of 

the contract, they are subject to the County's setoff defense. See 

supra, p.l. No payment is owed the Contractor- f o r  these contract 

i tems I 

N o t 3  only does the Contractor wish to avoid the law by 

misstatiny the facts, the Contractor refuses to recognize the logic 

- 
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for the rule proposed by the County. If contractors could 

unilaterally impose upon sovereigns change orders that were never 

authorized, or obtain increased payments for work they were already 

obligated to perform, the very foundation for sovereign immunity 

would be undermined. There could be no fiscal certainty. 

Government contracts would be subject to abuse by crooked 

contractors or unscrupulous government officials. The treasury 

would be subject to raid by contractors who envisioned an unlimited 

deep pocket. 'l'hese are valid concerns. And, these public policy 

concerns explain why this Court concluded the legislature only 

waived sovereign immunity for express written contracts. What the 

Florida Legislature intended must be the cornerstone of any 

decision in this case. Nothing has transpired since P a n  Am to call 

into question the Florida legislature's intent. 

Simply put, the rule that the County advocates is this: if 

facts such as those in Champaqne-Webber are present, i.e., where 

the sovereign's alleged wrongful conduct makes the originally 

agreed-"upon w o r k  more difficult or costly, then there is a valid 

reason to imply a term f o r  payment into the express written 

contract with the sovereign.1' But where the claim is simply for 

n e w  work which has never been agreed to by the parties in writling, 

1' It should be noted tha t  the Contractor has asserted claims 
premised upon the County's conduct that purportedly made the 
originally agreed-upon work more difficult or' costly, such as Its 
delay claim. ( A .  %:>I.) If the Contractor was able to prove this 
de1,ay claim at trial arid should this Court reject the second point 
on appeal raised herein, then there would be a valid reason to 
imply a term for payment into the express writteri contra.ct with the 
County. 
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the contractor is unentitled to extra compensation under an irnplied 

"covenant" theory. fi' This rule of law would adequately protect 

the interest of the sover-eign in ensuring fiscal certainty, while 

simultaneously preventing improper raids on the public treasury. 

At. the same time, this rule of law would assist contractors by 

providing remedies for most wrongful acts of the sovereign. Equally 

important, a clear line of demarcation for the construction 

industry would be created by unequivocally requiring written 

contracts, such as change orders, for new work. 

C. Other Courts And The Contractor Seek To Inappropriately Expand 
The Limited Exception To The Pan Am Rule. 

If this Court accepts the loqic and public policy behind the 

rule of law advocated by the County, then it is clear that 

Interamerican must be overruled Interamerican allows a 

contractor, such as here, to argue that a sovereign should be 

liable for new work that i.s unsupported by an express written 

ayreement. To the extent that such a result could be upheld under 

the authority of Interamerican, it is abhorrent to the rationale of 

Pan Am and public; policy. 

The Contractor's defense of Interamerican contravenes both 

logic and the express language of the sovereign immunity statute. 

If this Court were to accept the Contractor's argument, then lin 

effect, this Court would be doing something which the Legislature 

i /  
- Even if this Court were to allow a claim f o r  new work for which 
Lhere was no written contract I the Contractor's disputed extra 
claims would still be barred because they violate the express terms 
(2L rhe agrccmcnt requiring all change orders to be in writing, as 
explained in Point 11, f n f r a ,  and P h j 1 . 1 i p s  & Jordan, p.1313 

9 
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never  approved.  Pan Am was premised upon t h e  b e l i e f  t h a t ,  s i n c e  

t h e  L e g i s l a t u r e  empowered t h e  s t a t e  to c o n t r a c t  wi th  i t s  c i t i z e n s ,  

i t  n e c e s s a r i l y  followed t h a t  t h e  L e g i s l a t u r e  in tended  f o r  t h e s e  

c i t i z e n s  t o  have c o n t r a c t  rerncdies. But, t h i s  Court no ted  t -hat  

these remedies would be l i m i t e d  t o  remedies based upon express 

w r i t t e n  c o n t r a c t s .  

One of the probable  reasons  behind t h i s  l i m i t a t i o n  i s  t h a t  the, 

sovere ign  may riot and should not  "do dea1.s" on a handshake b a s i s .  

Because t h e  taxpayers  r e p r e s e n t a t i v e  may not  conduct i t s  business 

t h r o u g h  o r a l  agreements,  t h e r e  cannot be a remedy f o r  what t h e  

sovereiyri  inay riot do.  I f  this Court now a l lows  p r i v a t e  c i t i z e n s  t o  

make c;laims f o r  damages riot founded upon exp res s  wr ' i t ten  

o b l i g a , t i o n s ,  i t  would completely undermine sovere ign  immunity 

p r i n c i p l e s ,  p u b l i c  b idd ing  statutes and § 7 6 8 . 2 8 .  

11. I N  ANY CONTRACT, THE O B L I G A T I O N  O F  GOOD FAITH AND F A I R  
DEALING CANNOT CONTRADICT THE EXPRESS TERMS OF THAT 
CONTRACT. 

I n  it-s i n i t i a l  b r i e f ,  t h e  County noted t h a t  t h e  Con t r ac to r  

seeks t o  use  an impl ied term - -  t h e  o b l i g a t i o n  of good f a i t h  and 

f a i r  d e a l i n g  - -  t o  o v e r r i d e  an express  term - -  t h a t  a1.1 change 

o r d e r s  must be i n  w r i t i n g .  'The Cont rac tor  c i rcumvents  t h i s  

a p p e l l a t e  i .ssi ie by simply ignor ing  i t .  I n s t e a d ,  t h e  Con t r ac to r  

t h a t  cxpress  terms of a contract .  may be waived. The County 

a g r e e s :  exp res s  ter'rns of d contracL may be waived. But t h a t  i s s u e  

has no th ing  t o  do w i t h  t h e  ri.ssue of w h e t h e r  one p a r t y  can simply 

u s e  the obl fqa t io i i  of good f a i t h  and f a i r  d e a l i n g  t o  o v e r r i d e  

express t e r m s  of a wri . t ten  c o n t r a c t ,  a s  t h e  Cont rac tor  seeks t o  (30 

1 0 



with its ‘I’hir-d Amended Complaint. 

This point is d,emonstrated by the undisputed facts i.n this 

case. At r io time did the County engage in any conduct that could 

constitute a waiver of the contractual written change order 

requirement .?’ Even the Contractor does not dispute that the 

Contractor, when it questioned whether the County would be willing 

to increase the contract sum f o r  the stadium project as submitted, 

was told by the County, before the work was done, that it expected 

1:he Contractor to construct the stadium pursuant to the parties 

contract, in accordance with the plans the Contractor submitted to 

the County, and f o r  the previously agreed upon contract sum. 

(A.7:270, 331; 1%:%35; 13:2) The County specifically informed the 

Contractor that the County would not pay additional sums f o r  the 

Contractor’s performance of work required by the parties’ contract. 

(A.7~270, 331; 12:235) Notably, the Contractor’s brief does not 

dispute that the County always insisted that it would not pay the 

Contractor additional sums for this disputed extra work.  In sum, 

there can be no waiver of the contract terms because the County’s 

conduct cannot remotely be construed as constituting a waiver. To 

the extent the Contractor is arguing pure “waiver, ‘I t h e  undisputed 

- 1 1  ‘rhe Contractor cites several cases that allegedly stand for 
the  proposition Lhat a contractor may orally modify a contract even 
though the contract purports to prohibit such modifications. None 
of the cdses cjted by the Contractor, however, address the 
obligation of good faith and fair dea l ing .  Kiny Partitions and 
Drywall, Iiic. v. Donner Enterprises, I n c . ,  464 So. 2d 715 (Fla. 4th 
UC‘A 1985); Pan-American Enqineerinq Co. v. Poncho’s Construction 
CO., 38’7 So. 2d 1052 IFla. 5th DCA 1980); Broderick v .  Overhead 
Door Co. of Ft. Lauderdale, Inc., 117 So. 2d 240 (Ela. 2d DCA 
1959); E.11. Ladum v. United States, 5 C T J . C t .  219 (1984). 

1: 



fact:; r e f u t e  t h i s  de fense .  Conversely, i f  the Cont rac tor  b e l i e v e s  

i t  can overcome i t s  fai . led waiver defense  through u s e  of t h e  

covenant of qood f a i t h  aiid f a i r  d e a l i n g ,  it i s  wrong. 

The Cont rac tor  f a i l s  t o  r.ecognize t h a t  i t s  waiver defense  i s  

l e g a l l y  d i s t i n g u i s h a b l e  from t h e  o b l i g a t i o n  of good f a i t h  and f a i r  

d e a l i n g  argument. In the former,  it: i s  t h e  conduct of t h e  p a r t i e s  

t h a t  can be used t o  imply a t e r m  and t o  o v e r r i d e  an exp res s  t e r m .  

In t h e  l a t t - e r  s i t u a t i o n ,  i t  i s  not  the conduct of t h e  p a r t i e s ,  bu t  

ra t -he r  t h e  o b l i g a t i o n  itself, t h a t  i s  used t o  impose a new t e r m  on 

t h e  p a r t i e s .  Eased upon t h i s  d i s t i . n c t i o n ,  t h e r e  is a l o y i c a l  

r-eason why Lhe o b l i g a t i o n  of good f a i t h  and f a i r  d e a l i n g  should not  

be used t o  o v e r r i d e  express  c o n t r a c t  terms.  I f  one party w e r e  a b l e  

t o  cont rad ic t .  express  t e r m s  of a w r i t t e n  c o n t r a c t  through t h e  

o b l i g a t i o n  of good f a i t h  and f a i r  d e a l i n g ,  t hen  c o n t r a c t  terrns 

would r a r e l y  havc rneani.ng. Every time one p a r t y  concluded t h e  

exp res s  t e r m s  of a c o n t r a c t  were riot t o  h i s  l i k i n g ,  he would merely 

a s s e r t  t h e  o b l i g a t i o n  of good f a i t h  and f a i r  d e a l i n g  t o  o v e r r i d e  

t-hese undes i r ab l e  express  t e r m s .  

For t h i s  r ea son ,  c o u r t s  have enunc ia ted  a r u l e  of l a w  t h a t  t h e  

o b l i g a t i o n  of good f a i t h  and f a i r  d e a l i n g  cannot be used t o  

c o n t r a d i c t  exp res s  terms of a w r i t t e n  c o n t r a c t .  Rjedel v. NCNB 

Nat iona l  E a n k  of Fl .or ida ,  5 9 1  So.  2 d  1038 (Fla. 1st DCA 1 9 9 1 ) ;  

F laqsh ip  Nat iona l  Barik v .  Gray D i s t r i b u t i o n  Systems, I n c . ,  4 8 5  So. 

2 d  1 3 3 6  ( F l a .  3d DCA 1386). The Contractor ' ,  r ecogniz ing  t h a t  i t  

could not  complete ly  ignore  t h e s e  d e c i s i o n s  , c la ims  t h a t  t h e s e  

c a s e s  cons t rue  t h e  UCC, and t h e r e f o r e  a r e  i n a p p l i c a b l e  t o  t h i s  non- 

12 



UCC matter. The Contractor fails to provide any analysis as to why 

this rule of law should only apply to UCC matters 

During the pendency of this appeal, the Fourth District 

applied this rule of law to a non-UCC matter. In City of Kiveria 

Beach v. John's Towinq, 22 Fla. E. Weekly D721 (Fla. 4th DCA, March 

19, 1997) , the Fourth District concluded that there is no 

difference between UCC arid non-UCC cases with respect to applying 

the obligation of good faith and fair dealing to contradict express 

terms of a written contract. I n  concluding the rule applied to 

both UCC and non-UCC matters, the Court stated: 

While the principle i.s a good one, there is an exception 
to it. T h e  implied obligation of good f a i t h  cannot be 
used to vary the terms of an express contract. Indian 
Harbor Citrus, Inc. v. Poppell, 658 So. 2d 605 (F'la. 4th 
D C A ) ,  rev. denied, 666 So. 2d 144 (Fla. 1995). Although 
Tndiari Harbor w a s  a case decided under the Uniform 
Commercial Code's implied obligation of good faith, we 
find no difference when the implied term attempts to vary 
the express terms of a contract not ,under the UCC. See 
Pine Lumber Co. v. Crystal River Lumber Co. , 65 Fla. 254 I 
61 So. 576 (1913) . Here, the contract explicitly 
absolved the city of responsibili-ty and liability "in any 
manner whatsoever for either the collection or payment of 
any charges for services rendered, including towing and 
storage," unless the services were rendered in regard to 
city-owned vehicles. The contract provision is 
unambiguous. 'The city is not liable for storage charges 
on vehicles it does not: own, no matter how those storage 
charges were caused to be incurred. (emphasis deleted) 

Thus, the Contractor's sole defense to this issue has been 

expressly rejected by one court who rccognized that there was no 

logical reason to differentiate between UCC and non-UCC cases - 

This Court should similarly reject this illogical distinction 

The Contractor's argument also flies in the face of the parole 

evi.dence rule. The rule prohibits one party from altering or 

L 3 
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con t rad ic t ing  the express language of a w r i t t e n  con t rac t  through 

the use of paro le  evidence.  Sears v .  James '"l 'alcott,  1-74 So. 2 d  776 

(Fla. 2d. DCA 1365). The Contractor shou ld  riot be allowed t o  

accomplish through Lhe obligat-ion of good f a i t h  and f a i r  dcaling 

what it. could no t  do through the  parole  evidence r u l e .  Indeed, lif 

t h e  Contractor were t o  evade Lhe express requirement t h a t  a l l  

change o rde r s  be lir i  wr i t ing ,  the  paro le  evidence r u l e  would be 

n u l l i f i e d .  The Contrac tor ' s  atternpt to circumvent t h e  express  

cont rac t  terrri r equ i r ing  wr i t t en  change orders  through t h e  use of 

the o b l i g a t i o n  of good faith and f a i r  dea l ing  should be r e j e c t e d  

f o r  t h e  same po l i cy  reasons underlying the paro le  evidence r u l e .  

Even i f  t h i s  Court were t o  conclude t h a t  the o b l i g a t i o n  of 

good f a i t h  and f a i r  dea l ing  could be used t o  con t rad ic t  the express  

con t rac t  term requ i r ing  w r i t t e n  change o rde r s ,  t h e  Contractor- i s  

nonetheless  unentlitled t o  recover- on i t s  disputed e x t r a  claims 

bccause, as  argued in Point I, supra,  these  claims a r e  bar red  by 

the  sovereign immunity doc t r ine .  I n  o the r  words, neither the 

Cont rac to r ' s  waiver defense nor the  ob l iga t ion  of good f a i t h  and 

f a i r  dea l ing  may be used t o  overcome the  f a i l u r e  of the  Contractor  

t o  comply w i t h  Pan A m .  I f  t h i s  Court were to conclude that t he  

Contractor could use the covenant of good f a i t h  and falir- dea l ing  t o  

circumvent the  w t t e n  change order  requirement, sovereign 

irrirriuriity' s r.eyuir.ernentr. f o r  a w r i t t e n  con t rac t  would s t i l l  des t roy  

the  Con t rac to r ' s  c l a im .  

CONCLUSION 

T h i s  appeal simply i.nvo1.ves the  i.ssue of what t h e  Flor ida  
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Legislature intended when it empowered the sovereign to contract 

with its citlizens. This Court once concluded that the Legislature 

must have i-ntended to provide breach of contract remedies if the 

breach were founded upon an express written contract. It does not 

follow, however, that the Legislature intended contractors to be 

able to sue the sovereign for new work that was not  supported by an 

express written agreement. Although there is room in the sovereign 

immunity doctrine to imply covenants where the sovereign's alleged 

wrongful conduct makes t h e  originally agreed-upon work more 

difficult or costly, public policy demands that contractors should 

riot be allowed to unilaterally rewrite the terms of an agreed-to 

contract with the sovereign f o r  new work which has never been 

agreed to by the parties in writing. The County therefore requests 

this Court to fashion a rule that respects the intent of the 

Legislature, protects the interests of the public treasury, but 

permits contractors to recover where the sovereign' s alleged 

wrongful conduct makes the originally agreed-upon work more 

difficult or costly. 

Respectfully submitted, 

E. A. "Seth" Mills, Jr. , Esquire 
Florida Bar No.: 339652 
Hala A. Sandridye, Esquire 
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