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GRIMES, J 
We have for review Countv of Brcvard v 

Miorclli EnrrineerinS. Inc 677 Su 2d -32. (Fla 
5th DC'A I996), which expressly and directly 
conflicls with Southern Koadbuildcrs. Inc v 
Lcc County, 495 So 2d IX!, (Fla 2d DC'A 
1986) We have jurisdictiun Art V, 4 
3(b)(3), Fla Const 

On January 5, 1993, Miorelli Engincci-ing 
lnc ("MEI") contracted with Hi-ward County 
("County") to design and tiuild a spring 
training facility for the Florida Marlins ME1 
began developing the facility Subsecliicritly, a 
dispute arose between the County and ME1 
The C'nunty tcrminated the contract and 
withheld amounts due under the contract 
ME1 sued the County, asserting a variety of 
claims including a breach of contract claim 
seeking damages for extra work it had done o n  
the fncility which was beyond thal described in 
ttic contract ~n a motion for partial sumrnaiy 

jucigrnent, the County argued that the extra 
work claiin was barred by the doctrine of 
sovereign iniinunity bccause thc extra work 
was outsidc the terms ofthe express contract 
and no written change orders, as required by 
the contract, had been issued authorizing the 
cxtra work The ti-ial court denied the 
County's motion as to the extra work clams 
The Fifth District Court of Appeal at'firmed 
that portion of the order which denied the 
motion for surnmaty judgment o n  thc claim for 
damages for extra woi-k 

'I'hc legislaturc has explicitly waived 
sovereign iinimunity in  tort for personal in-iury, 
wrongful dcath, and loss or injury of property 
& t; 768 28, Fla Stat (1995) Although no 
express legislative waiver has been grantcd for 
contract claims, [his Court in l%ii-Am 
'T'ubacco C o y  v Department of C'orrectiotis, 
47 1 So 2d 4 (Fla 1984), found an implied 
waiver of sovereign immunity in contract on 
thc premise that because the legislature 
authorized state entities to enter into contracts, 
it imirst have intendcd such contracts to bc 
valid and binding o n  both partics I Iowcver, 
we concludcd our opinion by stating 

Wc would also emphasizc that 
our holding here is applicable only 
to suits on express, written 
contracts into which the state 



agcncy has statutory authorityto enter 

I Id at 6 
Subsequently, the Second Ilistrict Court of 

Appeal held that undct- Pan-Am, sovet eign 
immunity barred a contractor's claiin for 
payment for additional work whcrc that work 
was not includcd in the original contract or any 
subscquent writ ten instrument Southern 
Roadbuilders Later, in Champacnc-Wcbbcr, 
lnc v City of Fort Imderdale, 5 19 So 2d 
696 (Fla 4th DCA 1088), the case heavily 
relied upon by thc court bclow, thc Foui-th 
District Court of Appeal reasoned that  Pan- 
& did not preclude a contractor from 
recovering additional expenses based on a 
claiin of breach of implied covenants or 
conditions contained within the scope of an 
express written contract. 'I'hc court explained 

Virtually every contract 
contains implied covonants and 
conditions For exainple, every 
contract includes ail implied 
covenant that the parties will 

construction contract law an 
owner has (a) an implied otiligation 
not t o  do anything to hinder or 
obstruct performance by the othet- 
pet-son, Gulf American I mid 
Corporation v Wain, 166 So 2d 
763, 764 (Fla 3d DCA 1064), (b)  
an implied obligation not to 
knowingly delay unreasonably the 
performance of duties assumed 
under the contract, Southcrn Gulf 
Utilitics Inc v Boca Ciecra 
Sanitary District, 238 S o  2d 458, 
459 (Ha 2d DCA 1970), 
-7  denied 240 So 2d 813 (Ha 
1070), and (c) an implied 
obligation to hrnish inlbrriiation 

perform in good faith I n  

which would not mislead 
prospective bidders, Jacksonville 
Port Authority v Parkhill-Goodloe 
Co Inc , 362 So 2d 1009 (Ma 1 st 
DC'A 1978) 

I t  seeins neither logical nor 
within thc pi-inciples of fairness 
enunciated in the Pan-Am 'I'obacco 
case to construe Ihe restrictivc 
language of'that case to mean that 
the defense of sovcrcign imniunity 
I S  waived only for the statc's 
bt-each uf an express covenant or 
condition of an cxpress, written 
contract, but that the defense is not 
waived for the state's breach ofati 
implicd covenant or condition of 
such contract, whilc thc other 
contracting party remains liable for 
a breach of both thc express and 
thc implied covenants and 
conditions 

Charnuacne-Webber, 5 I9 So 2d at 697-98 
While we agrec wit ti C hamparme- W ebber's 

interpretation of Pan- Am, we cannot agree 
with C'hamsagne- W cbbcr's further 
obscwation that its opinion conflicted with 
Southei-n Roadbuilders Binding the sovereign 
to the implied covenants of an exprcss contract 
is quite difl'crent from t-cquiring a sovereign to 
pay fbr work not contemplated by that 
contract See Phillips & Jordan, lnc v 
Department of'l't-ansp , 002 So 2d I3 I0 (Fla 
I st DCA 1992) (distinguishing between a 
claitn for breach of an implied covenant within 
an cxpt-css contract and a clairn outside both 
the express and iiriplied conditions of thc 
contract) 

Contrary to the court below, we conclude 
that the instant case f:dlls outside the 
paramctct-s of Champarme-Webber. In 
Champarme-Webber, the contractor agreed to 



construct a bridge fbr the City of Fnrt 
Lauderdale. I he city represented to the 
contractor that tlie soil at the construction site 
was sand only Once worh commenced, the 
contractor discovered that the soil contained 
hoth sand and rock Thus, the key issue was 
whcthcr the city had misrepresented the soil 
conditions at thc construction site and whether 
the contractor had justifiably relied on the 
iiiisrepresentation I n  the case at bar, Mkl’s 
extra work claims are for work totally outside 
the terms of the contract Without a written 
change ordci-, the doctrine o f  soverelgn 
immunity precludes recovery of the cost of the 
cxtra work 

One final point must be addressed ME1 
asserts that the County waived the written 
change ordei- irequireimnt by directing work 
changes without hilowing its own formalities 
We decline to hold that thc doctrines of waiver 
and estoppel can be used to defeat the exprecs 
terrns of the contract Otherwise, the 
requirement of Pan- Am that there first be an 
express written contract before there can be a 
waiver of sovereign iinmunity would be an 
empty onc An unscrupulous o r  careless 
government employee could altcr or waive the 
terms of the written agreement, thereby 
leaving the sovereign with potentially 
unlimited liability. 

Accordingly, we approve the Irationale of 
Southcrn Roadbuilders and C h a m p a y -  
Webber We disapprove Interamericati 
Engineers & Constiactors Corp v Palm 
Beach County HousinQ Authority, 629 So 2d 
879 (Fla 4th DTA 1993), to the extent that it 
is inconsistent with this opinion We cluash tlie 
decision below and remand the case Ibr further 
proceedings consistent with this opinion 

It  is so ordered 

OVERTON, HARDING and WELLS, J J ,  
concu1-. 

ANSTEAD, J . ,  concurs in pail and dissents in 
part with an opinioyin which KOGAN, C.J., 
and SHAW, J , concur. 

NOT FINAL lJNTIL TIME EXPIRES TO 
Fl LE RE1 IEARING MOTION 
FILED. DEI’ERM INED 

ANSTEAD, J . ,  concurring in 
dissenting in part. 

For the reasons expressed 

AND, IF 

part and 

below, 1 
conclude that both waiver and estoppel may 
sometimes be applied against the sovereign, 
and as a consequence, the majority’s opinion, 
tco the extent i t  addresses these issues, is 
flawed I am most concerned that we are 
intervening to overturn an order a 
motion for summary judgmcnt at a point in  the 
pi-occcdings when the fdcts have not been fully 
developed We are, in essence, rcndcring an 
advisory opinion, largely in  a factual vacuum 

The niajority opiiiioii holds that the 
doctrine or sovereign iinmunity prccludcs 
recovery, as a matter of law, of the cost of the 
contractor’s extra work under Pan-Am 
‘I’obacco Corp v Department of Corrections, 
471 So 2d 4 (Fla 1984) ’ Thc majority 
opinion stales. 

ME1 asserts that the County 
waived the written change 
oi-dci- ~rcquircment by directing 
work changes without 
hllowing its own formalities 
We decline to hold that the 
doctrines of waiver and 
estoppel can be used to defeat 
the express terrns or the 

- 3  



contract, Otherwise, the 
requireinent of Pan-Am that 
there first be an express 
written contract before there 
can be a waiver ol' sovereign 
immunity would be an empty 
one An unscrupulous or 
careless government cmployec 
c c ~ ~ l d  alter or waive the t e rm 
of the written agreement, 
thereby leaving the sovci-eign 
with u 1-11 i mi t cd 
liability 

potent ial I y 

Majority op at 3 .  Hence, without citation to 
authority, and with virtually no analysis, the 
majority holds that the doctrines or waiver and 
estoppel cannot be applied to the sovereign in 
any disputes arising out 01' a contractual 

I t  i s  r e l  a t  i o n s h i p 4 

interesting to compare appcllatc opinions and 
note how quickly tlie perspective may changc 
with thc specific circumstances being 
considered For example, compare the 
majority's . .  language here with that or the First 
District, in anofher case involving the 
application of the doctrines of. waiver and 
cstoppcl to the government. 

If  the rule were not as so 
announced a govermental 
agency could purposerully fail 
to coinply with swic statutory 
prerequisite to tlie execution of 
a contract, avail itself of the 
benefits of that contract until 
such time as it arbitrarily and 
capriciously chose to ignore it, 
and then do so with no fcar 
that any court could compel it 
to honor its agreement. I t  is 
just such a theory that the City 
asserts in this case and it is 
bccausc of such conduct on the 
part of unscrupulous parties 
that the doctrine or equitablc 
estoppel has become engrained 
as a cornerstone of thc 
jurisprudcncc of a majority of 
the states or  this nation 
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Killearn I'roperties. lnc v Citv of 'I'allahasscc, 
366 So 2d 172, 17'3 (Fla I st DC'A 1979) 

Initially, I disagi-ee with the majority's 
contcntion that allowing waiver and estoppcl 
in this situation is somehow incompatible with 
Pan-Am's rcquirernent that an implied waiver 
of sovereign immunity applies only to "suits on 
express, written contracts into which the state 
agency has statutoiy authority to enter " 47 I 
So 2d at 6 Nobody disputes that Pan-Aim's 
requircmcnt is the essential predicate to any 
waiver of sovereign iinmunity. However, the 
issue is the State's action aftcl- an cxprcss, 
written contract has bccn validly enter-ed into 
and is ticing performed A logical extension of 
Pan-Am's reasoning is that since the 
legislature "autIiori/ed statc cntitics to cntcr 
into contracts rand] intended such 
contracts to be valid and binding on both 
parties," majority op at I ,  it must have also 
intended that those equitable doctrines that 
have been historically attached to the law of 
contracts are equally applicable to 
governmcntal contracting parties There are 
no words of limitation in Pan-Am beyond 
those quoted above which would indicate 
otherwise 'I'hcrcfore, subsequent to the 
formation of a valid contract between the State 
and another contracting party, waiver and 
estoppel may be assertcd against the State just 
as thcy could against any other contracting 
party Nothing in I-)an-Am supports a dit'ferent 
co tic I ii si on 

Further, this Couit has consistcntly 
rccognized that a contracting party niay waive, 
cithei- orally or by conduct, a stipulation in a 
construction contract providing that altcrations 
or extra work must bc authorired by a written 
changc order See. e r[ , Charlotte Harboi-, 56 
Fla at 227, 48 So at 217 See also Paxl 
American Encineeritig c'o . v Poncho's 
Construction Co , 387 So 2d 1052, I053 (Fla 
5th DCA 1980), Dora1 Country Club, Inc v 

Cui-cie Bros.. Inc 174 So 2d 749, 750-51 
(Fla 3d DCA 1965) ' In Florida, wc have 



also held that equitable estoppel may bc justice and the purest rnoi-ality." Id. at 558-50, 
applied against the sovereign in limited 166 So. at 276. Similai-ly, in City of Winter 
circumstanccs, whon justified by the [acts." In Haven v. State ex rel. Imdis,  125 Fla. 392, 
Ncw Yoi-k Life Ins. c'o. v .  Oates, 122 Fla. 170 So.  100 ( I936), this Court cxplained that 
540, 166 So.  269 (1935), this Court stated "the American citizen bows his knee to no 
that " I t  ]he technicalities incident to estoppels earthly power save the law of the land; and 
(especially in pais) arc gradually giving way to even the State itsel[ as a litigant, is not 
considcrations of reason and practical utility; superior to its own laws and to those well 
arid the courts of the present day seein settled principles of jurisprudence which 
disposed to give force and et'ticacy to a govern the administration ofjustice according 
doctrine which is based upon principles or  to law in its  court^."^ Id. at 413, 170 So. at 

108. Those public policy considerations 
support the possible application of an cstoppel 
in this case as "justified by the facts," see 
Florida Livcstock Bd. v. Gladden, 76 So. 2d 
29 1 293 (Fla. 1934), o r  because the equities 
here involve a "special circurnstance. " Q~J, 60 
so.  2d at 27. 

In Killearn Properties, the First District, 
- 111.. 4 105 (citalioiiz omitted) whilc 1-ecognizing that "thc doctrine of 

pi-o\i4on shotilti he iiiot-c sli-icily ciili)rccd 111 

piihlic coiitrxls 111:11 I I I  Iirivatc coiitracts, iriid 

that thcrcliwc I I I  [lie a s c  01' I)uhlic contracts 
inore rigid rules shoi.ilt1 hc ;qipIicd iii 
tlctcniiining \i hcthci- si.ich ;I s t ip id :1 i io i i  01- 

provision has Iiccii \ \  ~ v c d  01- irioclilicrl. 

estoppel is no stranger to the jurisprudence of 
Florida," quoted an infbrrnative passage by the 
Suprcmc Couit of California on the application 

See: I;lorida I.ivcshcli lhl. v. (~1:itItlci~. 7 0  S o  2tl h - 
2 0  I ,  203 ( l~ lx  1 !154) (Ilvcsloch l>oml cstol'l'c'l li-olll 

:isscr~iiig i t  \+:is witlioiit ; i t i I l ioI- i l \  l o  cxtciid tlic cl'l'uctivc 

I t  is settled that "the doctrine 
of equitable estoppel may be 
applicd against thc government 
where justice and right require 
it." Corrclativc to this general 
rule, however, is the well- 
established proposition that au 
estoppel will not bc applied 
against the government if to do 
so would effectively nullify "a 
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strong I-ulc of policy, adopted 
for thc henelit of the public " 
The tension bctwccn these 
twin principles makes up the 
doctrinal context in which 
concrete cases are dccidcd 

After a tliorough I-cvicw 
of the many C'altfornia 
decisions i n  this area, as well 
as a considc~ ation o f  various 
c)ut-of-state clecisions, we have 
concludcd that the proper rule 
govci-ning equitable estoppcl 
against the gcivcrnment is the 
following I tic government 
may be bound by an equilable 
estoppel in tlie same iiianner a s  
a piivate party when the 
elements requisite to such an 
cstoppcl against a private party 
are present and, in  the 
considered view of a coi1i t of 
equity, the injustice which 
would icsult liorii a I'ailul-e t o  
uphold an estoppel is of 
s u  Ili ci erit dimcnsio 11 t o  just i fy 
any ctfect upon public intcrcst 
01- policy which would result 
liom the  raising of an cstoppel . *  

366 S o  2d at 179 (quoting City of I,ong 
-_I_ Reach v Mansell, 476 P 2d 42.3, 445-48 (C'al 
1970)) These observations arc, of course, 
consistent with our  own obscr-vations 011 the 
law of estoppel as applicd to governinents 
Fui-ther, we have applicd cstoppel to the 
govcrntriont in a variety o f  other contouts, 
including zoning and land iisc dtsputcs 

I n  sutnmary, 1 would approve the ITifth 
District's opinion and allow this case to 
proceed past t l ie suinniaty judgment stage 
While the govei-nment may ultirnately prevail, 

we should not intervene at such an carly stage 
of the proceedings and before the racts have 
heen fully developed 'I'he majority's opinion 
does not analyze the issues of waiver or 
cstoppel separately, nor docs it use the 
framcwork this Court has prcviously 
dcvclopcd for analyzing thcsc issues Thc 
majority's justification for its holding, thc 
protect ion of public lirnds rroin negligent or 
iinsct-upulous govcrnmcnt employees, scems 
unconvincing when otic considci-s that we have 
alr.eady held that waiver and estoppel m y  only 
lx applied in limited circumstances against the 
govcrninenl 

KOGAN, c' .I and SHAW, .I , concur 
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