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JURISDICTIONAL STATEMENT

This case involves an appeal under Rule 9.030(a) (1) (B) (1),
Florida Rules of Appellate Procedure, from a final order issued
pursuant to Chapter 75, Florida Statutes, validating the County's
proposed issuance of not exceeding $45,000,000 Sarasota County,
Florida Stormwater Uility Revenue Bonds, Series 1996 (the

"Bonds").




. STATEMENT OF THE CASE AND FACTS

Appel | ee Sarasota County accepts the Statenent of the Case and
the Statenment of the Facts as set forth by Appellant in its Initial
Brief, but adds the following to those statenents.

Sarasota County, Florida (the "County") is a charter county
organi zed under the authority of Article VIII, section 1(g),
Florida Constitution, and the County's duly adopted charter.
County App. 5.* Under the broad honme rule powers granted by this
provision of the Florida Constitution, charter counties have all
powers provided to them under their charter so long as the exercise
of those powers is not inconsistent with general law or a special
act approved by the county voters. In furtherance of these powers
and the Florida Legislature's nmandate in section 403.0891, Florida
Statutes, that |ocal governnents develop "nutually conpatible
stormwat er nmanagenent prograns” with the State and water nanagenent
districts, the County enbarked on developing a stormater
management program in the |late 1980's and has been continually
refining and tailoring the inplementation of the program since that
tine. County App. 2; County App. 1, testinony of J.P. Mirchand, at
pp. 12-17.

As a part of the County's overall stormwater managenent plan,
the County enacted Ordinance No. 94- 066, as anended and
suppl enented by Odinance Nos. 95-063 and 96-010, (collectively,

In this brief, citations to Appellant's Appendix wll be
stated as "State App. " and references to Appellee s Appendix
wll be stated as "County App. "




the "Assessment  Ordinance"). State App. A The Assessnent
Ordinance created the Stormwater Environmental Utility, inposed

special assessnents to fund certain costs of the stormater

I nprovenents and services, and established a St or mnat er
Envi ronnent al Utility Enterprise Fund. See State App. A,
Assessment Ordi nance, sections 2.01, 2.02 and Articles Il and 111,

generally. On July 11, 1995, the County adopted Resolution No. 95-
154 (the "lInitial Stormwater |nprovenent Assessment Resolution"),
further identifying the property which the stormmater inprovenents
w |l specially benefit,? allocating the estimated cost of the

i mprovenents anong the inprovement areas, and articulating how the

Stormmat er | nprovenment Assessnments will be calcul ated. See State
App. B, Initial Stormmnater |nprovenment Assessnent Resol ution,
Articles Il and I11.

On Septenmber 7, 1995, after a properly noticed public hearing,
t he County adopted Resolution No. 95-212 (the "Final St or mnater
| npr ovenent Assessnent Resol ution"), approvi ng the pl ans,
specifications, and cost estimates for the Stormnater |nprovenents,

and providing a nmechanism to conpute Stormnater | nprovenent

2 The County disagrees with Appellant's statenment that the
"bonds differ substantially from prior issuances in that they apply
to undevel oped as well as devel oped properties.” Initial Brief at
3. As its stormnater nmanagenent program has evolved, the County
has determned that "devel oped" property includes not only property
wWth inpervious area but also certain types of pervious areas that
generate stormmater runoff. Property in its natural state is
considered "undeveloped" and is not subject to the assessnent.
%uggy App. 2; County App. 1, testinony of J.P. Mrchand, at pp.




Assessments if prepaynents are nade. See State App. C, Final
Stormnat er | nprovenent Assessnment Resolution, section 4.

On February 13, 1996, the County then adopted Resolution No.
96-033 (the "Bond Resolution") , State App. D. The Bond Resol ution
decl ared that the County would issue the Bonds and use their
proceeds to fund the cost of acquiring and constructing the various
stormvater inprovenents, to capitalize interest on the Bonds, to
fund a debt service reserve account for the Bonds, and to pay costs
and expenses associated with the issuance of the Bonds. See State
App. D, Bond Resolution, Articles II-V.

The County then filed its Conplaint for Validation under
Chapter 75, Florida Statutes, asking the circuit court to validate
the County's authority to issue the Bonds and determ ne the
legality of the Stormmater |nprovenent Assessnents. State App. E
Appel I ant responded to the Conplaint, answering that it was wthout
know edge of the allegations and denandi ng proof. State App. F
The circuit court entered an Order to Show Cause, but because the
order was not duly published pursuant to section 75.06, Florida
Statutes, the court entered a Renewed Order to Show Cause. It was
properly published and the court held a hearing to determ ne the
validity of the assessments and the County's authority to issue the
Bonds, County Apps. 1, 4. After taking testinony, accepting
evidence and considering the argunments of counsel, the circuit
court approved the assessnments and validated and confirnmed the

i ssuance of the Bonds in a Final Judgnment entered on July 18, 1996




State App.
App. 6.

G

Appellant tinely filed its notice of appeal
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SUMMARY OF THE ARGUMENT

Appel l ant  correctly asserts that referendum approval is
required before bonds payable from ad valorem taxes may be issued.
However, the bonds for which validation is sought in this action
are payable from the proceeds of special assessnents; thus no
referendum is required.

In order for special assessnents to be deenmed valid, Florida
case law requires that (1) the property assessed nust derive a
special benefit from the inprovement or service provided, and (2)
the assessment nust be fairly and reasonably apportioned.

The County's stormmater assessnent strategy addresses both of
t hese issues byassigning the debt service attributable to each
stormvater inprovenent to the specific Stormwater |nprovenment Area
to be served and then allocating the debt service anong the parcels
of property based upon their relative generation of stornmwater

runof f . Al t hough the program approved in Sarasota County wv.

Sarasota Church of Christ, Inc., 667 So. 2d 180 (Fla. 1995),

i nposed assessnments only against developed property that included
i mpervious area, the County's current program inposes assessnments
agai nst all devel oped property, whether the property includes
I npervious area or not, reflecting the fact that devel oped pervious
area does generate stormwater runoff. The various types of
pervious area were factored to ensure that the cost was properly
apportioned, Undevel oped property in its natural state is not

assessed,




Wiile the stormmater assessnment strategy in the instant case
differs in sone respects fromthe nmethod already upheld by the
Suprene Court, these differences are designed to nore accurately
match the assessnent to the property's contribution of stornwater
runoff. This Court did not Ilimt its approval to the specific
apportionment methodology in question in Sarasota Church of Christ,
The County believes that the revisions enbodied in its current
stormmvater assessnment strategy render the apportionnent nore
equitable than the nethodology previously approved by this Court
and should be affirned.

The County's treatment of delinquent assessnents nerely
augments the debt service reserve traditionally used in assessnent
programs to insulate bonds fromthe losses attributable to
uncol | ect ed assessnments and does not invalidate the County's
program Augrmenting the debt service reserve by increasing the
subsequent year's assessnent to replace anounts wthdrawn maintains
the debt service reserve at its original level, provides additional
security for the Bonds, and further lowers the interest rate.
Since lower interest rates benefit the assessed property through
| ower Stornwater |nprovenent Assessments, the County's treatnent of

del inquencies is reasonable and within its legislative discretion.




ARGUMENT

. THE COUNTY HAS SUFFICIENT AUTHORITY TO ISSUE THE
BONDS AND IMPOSE THE STORMWATER  IMPROVEMENT
ASSESSMENTS WITHOUT REFERENDUM APPROVAL.

Sarasota County is a charter county. County App. 5. Under
the Florida Constitution, charter counties have "gll powers of
| ocal self-governnent not inconsistent with general law,or with
speci al |aw approved by vote of the electors.™ Article VIII,
section |(g), Florida Constitution." No general |aw, special act,
or charter provision is inconsistent with the County's issuance of
the Bonds in this case. The Bonds will be issued pursuant to the
County's hone rule powers under Article VIII; section 1(g), Florida
Constitution, Chapter 125, Florida Statutes, and the Stormater
Assessment Ordinance. See State App. D, Bond Resolution, section
1.02. These authorities provide the County with anple authority

for issuance of the Bonds. See Taylorv. Lee County, 498 So. 2d

424, 425-426 (Fla. 1986) (where the Florida Suprene Court held that
the county had sufficient authority, through its hone rule powers
under the Constitution and Chapter 125, Florida Statutes, to issue
revenue bonds for transportation facilities).

Under the Florida Constitution, a county cannot |evy any
t axes, other than ad valorem taxes, Wi t hout gener al | aw

aut hori zati on. Article WVIlI, section 9(a), Florida Constitution.

* Non-charter counties have a simlar grant of powers through
the Florida Constitution and the provisions of general |aw See
Article MIII, section I(f), Florida Constitution; section 125.01,
Florida Statutes. See also State v. Orange County, 281 So, 2d 310,
312 (Fla. 1973).




Moreover, as Appellant asserts, a county may not issue bonds

payable from ad valorem taxes, absent approval by referendum vote

of the electors. Article WVII, section 12(a), Florida Constitution.
However, the Constitution requires no specific gener al
aut hori zati on for counties and cities to inpose speci al
assessnents. Wien special assessnents neet the case law criteria

for their validity, a county or city may inpose such assessnents
under their honme rule power and issue bonds secured thereby w thout

ref erendum approval, Gty of Boca Raton Vv. State, 595 So. 2d 25

(Fla. 1992).

The primary distinction between taxes and special assessnents
is that taxes are levied for the general benefit of the community
and need not provide a special benefit to property. Case |aw
establishes two requirements for the inposition of a valid special
assessnment: (1) the property assessed nust derive a special
benefit from the inprovenent or service provided and (2) the

assessnent nust be fairly and reasonably apportioned anong the

properties which receive the special benefit. Gty of Boca Raton
v. State, 595 So. 24, at 29. A special assessment may provide

funding for either capital expenditures or the operational costs of
services, so long as the property which is subject to the
assessnent derives a special benefit from the inprovenent or

service. Madi son County wv. Foxx 636 So. 2d 39 (Fla. 1st DCA

1994) . In fact, many assessed services and inprovenents have been
upheld as providing the requisite special benefit including, for

exanpl e: solid waste disposal, Harris v. WIson, 656 So. 2d 512




(Fla. 1st DCA 1995), rev. granted, 666 So. 2d 143 (Fla. 1995) and

Charlotte County v. Fiske, 350 So. 2d 578 (Fla. 2d DCA 1977); sewer

i nprovenents, Meyer v. Gty of Oskland Park, 219 So. 2d 417 (Fl a.

1969) ; and stormwater nmanagement services, Sarasota County V.

Sarasota Church of Christ, Inc., 667 So. 24 180 (Fla. 1995).

In this case, the County has shown that it will fund its
stormvat er inprovement program not through taxes, but wth special
assessnents that meet the case law requirements. Thus, neither is
general |aw authorization necessary to inpose the assessnments nor
is a referendum vote required to approve the issuance of the Bonds.

A The Stormat er | nprovenent  Assessnent
Provi des A Speci al Benefit To The
Assessed Properties.

Less than one year ago, this Court concluded that stormater

managenent services and inprovenments can provide special benefits

to assessed properties. Sarasota County v. Sarasota Church of

Christ, 667 So. 2d 180 (Fla. 1995). In so holding, this Court
specifically recognized that

both the legislature and the County have
determ ned that the creation, maintenance, and
operation of stormmvater facilities benefit the
i ndi vidual properties that contribute to the
st or mat er problem caused by developed
properties, particularly those wth inpervious
surfaces, by assisting in the control,
collection, and disposition and treatnment of
the stormmater within the areas for which the
facilities provide service.

Id. at 185 (enphasis added). This Court then upheld these

determ nations, concluding, "We do not find that the declarations

10




of the legislature and County regarding the benefits of stormater
facilities are arbitrary or unreasonable in any respect." Id.
The County's stormmater assessment strategy is designed to
require property owners to contribute to the cost of the stormater
i mprovenents based upon their relative contribution of stormater
runof f. The first phase of this strategy addresses the special
benefit issue by assigning the debt service for each stormater
i nprovenent to the specific Stornmwater |nprovenent Area to be
served. See County App. 2; County App. 1, testinony of J.P.

Marchand, at pp. 18-21. This phase of the assessment process asks

the foll owi ng question: which geographic area generates the
stormmvat er burden, that, in turn, creates the need for each
st or nwat er i mpr ovenent ? The special benefit phase of the

assessnment strategy is consistent with section 403.0893(3), Florida
St at ut es, which states that "[alny benefit area containing
different land uses which receive substantially different |evels of
stormnvat er benefits shall include stormwnvater nmanagenent system
benefit subareas which shall be assessed different . . . fees from
subarea to subarea based upon a reasonable relationship to benefits
received. "

Determ ning the geographic area which derives special benefits
from a stormwater inprovenent is largely an exercise of "maps and
crayons. " The County has organized its stormmater inprovenent
speci al assessnent programto apportion the cost of stormwater
i mprovenents only anmong those parcels which receive the benefit of

the inprovenents. See County App. 2; County App. 1, testinony of

11




J.P. Marchand, at pp. 18-22. The County's Initial St or mwat er

| nprovenment Assessnment Resolution approved the plans for at |east

six different stormmater inprovement projects. State App. B. The
cost of each stormwater inprovement is apportioned only anpng
property located within the appropriate Stormater | npr ovenent
Area. For exanple, Article 11, section 2.03 of the Initial
St or nwat er | mpr ovenent Assessment Resol ution provi des for
st or mat er I nprovenents  wthin the Mitheny Creek Stornwater

| nprovenent Area as follows:

SECTI ON 2. 03. MATHENY CREEK STORMMTER

| MPROVEMENTS.
(A) This Resolution will initiate the
process for i nposition of St or mnat er

| nprovenent Assessnents to finance acquisition
and construction of the  Mat heny Cr eek
| nprovenent s. The Board hereby finds and
determnes that:

(1) The Mat heny Creek
| nprovements wll correct existing
defi ci enci es and achi eve a
consi st ent St or mnat er | npr ovemnent
Per f or mance Standard wthin the
Mat heny Creek Stormwater |nprovenent
Area, as nore specifically set forth
in the Suppl enental WMatheny Creek

Basin Pl an.
(2)  The Mat heny Creek
St or mnat er | npr ovenent Area is

hereby designated as the Stornwater
| mprovenent Area for the WMatheny
Creek | nprovenents.

(3) The Mat heny Creek
| nprovenents will provide a special
benefit to the property | ocated
wi thin the Mtheny Creek Stormater
| mprovenent Area.

12




(B) The estimated Capital Cost for the
Mat heny Creek Inprovenments is $2,082,000. The
Capital Cost and rel ated expenses shall be
funded through the inposition of Stornmwater
| mpr ovenent Assessnent s agai nst property
|l ocated in the Matheny Creek Stormater
| mprovenment Area in the manner set forth in
Section 2.08 hereof.

Id. Simlar provisions identify Stornwater |Inprovenent Areas and
make specific special benefit findings for the remaining stormater
i nprovenents to be funded from proceeds of the Bonds.?

The County's special benefit findings enjoy the presunption of

correctness unless proven to be arbitrary. Sarasota Church of

Christ, 667 So. 2d, at 184 (the question of special benefit is a

question "of fact for a legislative body rather than the judiciary
and the existence of special benefits . . . should be upheld
unless the determnation is arbitrary.").
As previously noted, the County's stormwater assessment
strategy is designed to require property owners to contribute to

the cost of the stormmater inprovenents based upon their relative

contribution of stormmater runoff. Accordingly, even though
property may be located wthin the identified St or mnat er
| nprovemrent Area, if it does not contribute to the stormater

burden, no assessment is inposed

The assessment program at issue in Sarasota Church of Christ

i nposed stormaater assessments only against devel oped property that

¢ See Appendices CH to State App. B, the Initial Stornmwater
| nprovenent Assessnment Resolution, No. 95-154. These appendi ces
contain the various inprovement plans for the Phillippi Creek
St or nwat er Basin, the Matheny Creek Stormmater Basin, The Alligator
Creek Stormmater Basin, the Elligraw Bayou Stormmater Basin, the
Clower Creek Stormmater Basin, and the Oyster Bay Stormmater area.

13




i ncluded horizontal inpervious area. In this case, however, the
assessnent program jnposes stormwvater assessnents against all
devel oped property, whether the property includes inpervious area
or not. Undevel oped property in its natural state is not assessed.
Various types of pervious area were factored to ensure that the
cost was properly apportioned.

J.P. Marchand, Deputy Director of Transportation and fornerly
Stormmvater Environnmental Utility Manager for Sarasota County,
testified at trial about the inclusion of pervious area and the
factors used to ensure a fair assessnent.

[i]t was the intention that from the begi nning

when we established the utility, we would

collect additional data, we would learn nore
about the system and how it works and, if
appropriate, we would cone back and nodify or

refine the current -- the assessment system
and we did that in 1994 with adoption of the
fourth ordinance . . ., Wwe revised the
met hodol ogy. And one of the primary points

that we revised when we started |ooking, not
just at the hardened or inpervious surface,

.. but recognized that there is runoff,
although relatively less, off of the soft or

pervious surfaces -- lawns, orchards, inproved
pasture, that sort of thing -- and we included
those areas in our new assessnment mnethodol ogy.

They were, however, related to inpervious
surfaces recogni zi ng t hat the I nproved
pasture, whi | e It IS runoff, it's

significantly less than runoff off of a road.
County App. 1, testinony of J.P. Marchand, at p. 15, 11. 19-25; p.
16, 1. 5-12.
Upon further questioning by the State and upon redirect, M.
Marchand explained how the current stormwater assessnent program

evolved from the previous program at issue in Sarasota Church of

14




Christ and why certain types of pervious area are considered to be
devel oped property:

Q. (By MR LEE) Now, in that <case the
Count y was only assessing devel oped
properties; 1is that right?

A The County was only assessing properties
t hat had inpervious surfaces. As | said
before, the basis of the initial assessnment
was how nmuch parking lot, buildings, pervious
surface did you have. If a property did not
have any parking lots or buildings, there was
no assessnent.

Q. So undevel oped property was not assessed?
A. Vel |, properties without -- it depends on
how you define "undevel oped property."”
Currently, native state properties that have
not been developed whatsoever, are not

assessed. But if you develop them as pasture
or orchards or sonething like that, they are
currently assessed; but in the original
nmet hodol ogy, they weren't.

Q. That's what |'m getting at, originally
you did not assess undevel oped properties. In
the Church of Christ case you did not assess
undevel oped properties?

A Vll, again, it depends on how you define
"undevel oped,” but we did not assess any
properties that did not have pavenent or
buildings on it. If it was developed into an
orchard, we didn't assess it. Now, if that's
undevel oped property --

* ok ok

Q. And, in fact, the testinony at trial in

the Church of Chri st case I ndi cat ed
undevel oped properties were not assessed
because undevel oped properties actual l'y

provide a benefit to the Stornwater Managenent
System by assisting in the absorption of
runoff creating by devel oped properties; is
that right?

15




THE W TNESS: | don't know if that's exactly
what | said or not. | know that's what's
witten in the opinion.

THE COURT: Do you agree or disagree wth
it?

THE W TNESS: Well, | disagree in terns of --
depending on how you define "undevel oped
property,"” As | said before, there is runoff

of orchards, pasture land, lawns that prior to
the changes in '94 there was no assessnment or
no recognition of that because, again, the
I npervious surface represents the bulk of the
runoff. But there is runoff off of |awns,
there is runoff off of golf courses, there is
runoff off of orchards and those areas, and so
we've gotten nore sophisticated we refined the
met hodol ogy to include that; whereas, prior to
that we did not. W still have no assessnent
on what's obviously undeveloped and still
native-state type property. Nobody's done
anything to that.

Q. (BY MR CHILES) Wth regard to the
definition of developed and how that's evol ved
in the latest assessnent program are there
standards which you have used to conme up wth
these determnations of what is devel oped and
what's not?

A. We really don't use the word devel oped or
undeveloped in that, but we have standards
that we use to determne the relationship
between, you know, runoff off of a pasture
land or an orchard or a |awn versus runoff off
of a parking lot or a building.

W used the U S. Departnment of Agriculture's
Conservation Service runoff factors for those
different types of land use and we cal cul ated
on an annual basis the runoff of an acre of
parking lot, an acre of pasture land, an acre
of orchard, an acre of all these different
types of land uses and related themall to the
runoff of an acre of parking |ot,

16




So the factor for an acre of parking lot is
one, for exanple, the factor for an acre of
pasture land, | think, is .002, which neans
that you take an acre of pasture land and you
mul tiply that by .002 and ou get the
equi val ent acreage of parking lot that the
runoff of that acre of pasture land would
represent. So, for exanple, it's going to
take about 2,000 acres of pasture to equal the
runof f off of an acre of parking |ot.

Q. But | guess the point is, you just didn't
cone up wth these things out of the air, you
had sone standards upon what you based your
determ nati ons?

A. That's correct.

Q. Also, the idea of the testinony that was
read, that undevel oped provided a benefit, the
| at est assessnent program deals not only wth
trying to inprove the -- to take care of
quantity of runoff and the rate of runoff, but
also the quality of the water that's runoff;
does not?

A That's right.

Q. And, in fact, agriculture lands or rather
somewhat | ess developed properties would
create a lesser quality of water, would they
not ?

A One of the -- our basic charge is not
just to address flood control, but also to try
to inprove water quality, and the Federal
Governnment does recognize that water quality
is being inpacted adversely by stormwater, the
Cl ean Water Act requires us to do and ot her
counties and cities to do -- to take a lot of
nmeasures to reduce the pollutant |oading from
stormavat er runoff.

And during the first several years of the
utility, we had our inpervious area only based
assessnment net hodol ogy. One of the coments
that the Board was frequently hearing at the
public t esti mony was, what about the
agricultural folks, don't they contribute a
lot of -- particularly pesticides and erosion
and fertilizers to the stormwater system and
you need to take care of those, and that was
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part of the reasons that we |ooked at a newer
refined assessment nmnethodol ogy.

But, again, as | said, it was the intent all

along from the beginning to start off wth

something sinple, collect sone of the data

t hat we needed. W didn't know all the

different types of land use and how nuch was

represented out there and have that data to

initially set it up that way, so it took us a

few years to collect that.
County App. 1, testimony of J.p. Marchand, at p. 23, 1. 14 - p. 24,
1.13; p. 25, 11. 8-14, 21-25; p. 26, 11. 1-16, 22-25; p. 27, 1. 1-
p. 29, 1. 13. See also County App. 2; State App. B, Initial
Stormnat er | nprovenent Assessnent Resol ution, Appendix A, "Sarasota
County Stormmater Utility Mtigation Credit Policy."”

M. Marchand's testinony clearly indicates that the County's
current stornmwater assessnent strategy nmore accurately identifies
the property that contributes stormmater runoff and thus receives
a special benefit from the stormwnater inprovenents. Wi | e
Appel l ant seenms to believe that the inclusion of property wthout

i npervious area is prohibited by Sarasota Church of Christ, that is

clearly not the case. This Court articulated the standard for
review as follows: "the legislative determnation as to the
exi stence of special benefits and as to the apportionment of costs
of those benefits should be upheld unless the determ nation is
arbitrary."” Id. at 184. This standard was then applied to the
nmet hodol ogy under review and was deternmined not to be arbitrary,
The Court's finding does not preclude other nethodol ogies, however,
particularly where a nore accurate determnation of the properties

contributing to an area's stormmater runoff problem has been nade.
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The evidence presented to the circuit court reflects that the
assessnents to be inposed under the County's current stormater
assessnent strategy also nmeet the "special benefit" test and are

fully consonant with the teachings of Sarasota Church of Christ.

B. The Stormmater |nprovenment Assessnent is
Fairly and Reasonably Apportioned Anong
the Benefited Properties.
After the area specially benefiting from the inprovenent or
service has been identified, the cost nust be "fairly and

reasonably apportioned" anong the property located within the

benefit area. City_of Boca Raton V. State, 595 so. 2d 25 (Fla.

1992); Parrish v. Hillsborough County, 123 So. 830 (Fla. 1929).

For exanple, in South Trail Fire Control District, Sarasota County

v, State, 273 So. 2d 380 (Fla. 1973), the Suprenme Court upheld an

apporti onment scheme which assessed business and commerci al
property on an area basis while other property was assessed on a
flat rate basis. The Suprene Court held that the manner of the
assessnent's apportionnent is inmterial and may vary, so long as
the amount of the assessnent for each property does not exceed the
proportional benefits it receives as conpared to other properties.

The second phase of the County's stormmater assessnent
strategy reflects an allocation of the debt service attributable to
each Stormwater |Inprovement ampng the individual parcels of
property within the Stormwater |nprovenent Area served by the
stormwvat er i nprovenent. gee County App. 1, testinmny of J.P.

Marchand, at pp. 21-22; County App. 2.
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As noted above, the Supreme Court of Florida has already
approved one nethod of apportioning special assessnents in Sarasota

County for stormmnater purposes. Sarasota County v. Sarasota Church

of Christ 667 So. 2d 180 (Fla. 1995). Whi l e the stornmwater

assessnent strategy in the instant case differs in sone respects
from the nethod already upheld by the Suprenme Court, t hese
differences are designed to nore accurately match the assessnent to
the property's contribution of stormmater runoff.

Under the County's current assessnent program the debt
service attributable to each Stormmater |Inprovenent is allocated
among the individual parcels of property within the appropriate
Stormnater | nprovenment Area based upon the nunber of equivalent
stormvater wunits or "ESUs" attributable to each parcel®. ESUs
relate to the physical characteristics of the property and are
determ ned by the "Effective Inpervious Area" of each parcel, which
represents both the inpervious area and the "factored" pervious
area. Pervious area factors are nunbers between 0.0 and 1.0,
computed by the County's consulting engineers from runoff curve
nunbers published by the United States Departnent of Agriculture in
"Technical Report 55," and the frequency distribution of rainfall

events across the State of Florida published in Hydrology and Wter

Quantity Control (Martin P. Wanielista, Uni versity of Central

> The nunber of ESUs within each Stormmater |nprovenment Area
will be determ ned annually. Accordingly, t he debt service
attributable to each Stormwater Inprovenent wll be reallocated
annual 'y anong parcels of property located within the appropriate
Stormnater | nmprovenent Area. Thi s annual reallocation of debt
service wWll require new devel opnent to contribute its fair share.
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Florida, 1990), to relate the contribution of stormmater runoff
expected to be generated by pervious areas to the contribution of
stormvater runoff expected to be generated by an inpervious
surface. See State App. B, Initial Stormmater | nprovenment
Assessnent Resol uti on, section 1.01. The follow ng table of
pervious area factors appears in the Initial Stormmater |nprovenent
Assessnment Resolution and illustrates the relationship between
st ormvat er generated by inpervious area (factored at 1.0) and

various categories of pervious area®:

Pervi ous Area Pervi ous Area
Category Fact or
Natural State 0. 000
Past ur e/ Meadow 0.002
Groves and Orchards 0.017
Tilled Agriculture 0.030
Urban Pervi ous 0.148
See State App. B, Initial Stornwater | npr ovenent Assessnent

Resol ution, section 1.01, and County App. 1, testinony of J.P.
Marchand, at pp. 26-29.

In addition to the foregoing factors, which relate to the
generation of stormmater runoff, the County has also inplenmented a
mtigation credit program See County 2app. 2; State App. B,
Initial Stormvater |nprovenent Assessnent Resolution, Appendix A,
"Sarasota County Stormmater Utility Mtigation Credit Policy."

Application of the mitigation credit program reduces the nunber of

¢ Again, property in its natural state is considered
undevel oped. Accordingly, such property has a pervious area factor
of 0.0, resulting in no stormvater assessnent.
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ESUs otherwise attributable to property served by privately owned
and maintained Stormaater nmanagenent facilities.
The County has declared that "[tlhe Stormwvater Assessnents
provide an equitable method of funding the Capital Cost of
Stormnat er I nprovenents, . . . by fairly and reasonably allocating
such costs to specially benefitted property classified on the basis

of the stormmater burden expected to be generated by the physical

characteristics and use of such property.” See State App. A
Assessnent Ordinance, section 1.03(E). No contrary evidence was
presented to the circuit court. As noted above, the Court did not

limt its approval to the specific apportionment nethodology in

question in Sarasota Church of Christ, but held that "the

| egi slative determnation as to the . . . apportionnent of the
costs of thle] benefits should be upheld unless the determnation
is arbitrary." Id. at 184. The County believes that the revisions
enbodied in its current stormvater assessnent strategy render the
apportionnment nore equitable than the methodol ogy approved by this

Court in Sarasota Church of Christ and that this revised

nmet hodol ogy, too, should be affirnmed.

1. THE COUNTY'S TREATMENT OF UNCOLLECTED SPECI AL
ASSESSMENTS IS FAIR AND REASONABLE AND WTH N THE
LEQ SLATI VE: DI SCRETI ON OF THE COUNTY.

The County's stormnater assessment program does include one
feature that has not been addressed directly in a reported Florida
appellate decision -- the treatnment of uncollected special

assessnments (i.e., delinquencies). gee County App. 1, testinony of
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Bonny Wse, at pp. 33-34. If, for any year, the assessnents
collected are insufficient as a consequence of delinquencies for
the paynment of the actual debt service and the County is required
to withdraw funds from its debt service reserve, the anmount
withdramm wll be added to the anount assessed for the follow ng
year against all property within the Stormmater |nprovenent Area.

Any increase wll be offset by the reduction of Stornmwater

| nprovenent Assessnents in a future year, since the proceeds of

del i nquent assessnents that are subsequently paid wll be used to
redeem bonds, See State App. A, Assessnent O dinance, section
2.02.

Appellant contends that this feature is unreasonable and
violative of the fair apportionnment standard articulated in Gtv of
Boca Raton v. State. The County believes that this approach
actually lowers the assessed costs for all parcels by providing
additional security for the Bonds, which, in turn, results in |ower
I nterest rates.

The County's treatnent of delinquencies nerely augments the
traditional nethod utilized in assessment programs to insulate
bonds from the | osses attributable to uncollected assessnents.
Typically, the principal amount of |ocal governnment revenue bonds
Is increased at the outset to create a debt service reserve account
which is used to pay debt service if the assessnent revenue is
I nsufficient. The debt service reserve account (generally one
year's debt service or ten percent of the principal, whichever is

| ess) lowers the bondholders' risk, resulting in a |ower interest
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rate. The debt service reserve is generally included as part of
the project cost for purposes of conputing the assessnents. Funds
remai ning on deposit in the debt service reserve are applied to the
final year's debt service on the bonds. Augnenting the debt
service reserve by increasing the subsequent year's assessnent to
repl ace anounts withdrawn naintains the debt service reserve at its
original level, provides additional security for the Bonds, and
further lowers the interest rate. See County App. 1, testinony of
Bonny Wse, at pp. 33-34, 39, 40-41; State App. D, Bond Resol ution,
section 4.05(B) (iv).

In substance, the County will treat anpunts w thdrawn from the
debt service reserve as a cost of the project, pending the paynent
of delinquent assessnents. Although the previously decided cases
have not involved funding anmounts withdrawn from a debt service
reserve, Florida courts have wupheld apportionment methodol ogies
based wupon the budgetary requirenents for a service funded wth

special assessments. For exanple, in Fire District No. 1 of Polk

County V. Jenkins, 221 So. 2d 740 (Fla. 1963), the Suprene Court

noted the follow ng:

It is also contended that the special

assessnent was illegal in that the anount
determ ned was based upon the budgetary
requirenment of the Fire District and no effort

was made to determne the relative fire hazard
i nvol ved in nobile hone parks as opposed to
ot her uses. The budgetary requirenent would
be the neasure of the value or benefit which
is to be apportioned anong the properties
benefi t ed. This involves the exercise of
j udgment whi ch was determ ned by the
| egislative authority.
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Id. at 742 (enphasis added). See also Charlotte Co. v. Fiske, 350

So. 2d 578, 581 (Fla. 2d DCA 1977) (where the court upheld an
apportionment net hodol ogy which equally distributed "the entire
cost of the services to the residential units.") (enphasis added).
While no reported Florida appellate decision has specifically
upheld such a treatnent of wuncollected assessnments, at |east one
court outside Florida has directly decided a case involving a
simlar nethodology and concluded that it does not affect the
validity of an otherw se |awful special assessnent. In dark v.

Citv of Royal Oak, 38 N.w.2d 413 (Mich. 1949), a special district

pl anned to construct an underground drai nage system whi ch was
financed through the sale of bonds secured only by special
assessnments inposed against property in the drainage district, Id.
at 414, Several parties challenged any additional assessment for
deficiencies, arguing

addi ti onal assessnments in the case of a
deficiency is unconstitutional as it does not
provide that the new assessnent nust be based
on and may not exceed the benefits to the |and
bv _the drain when added to the assessnent
already levied, and further that as there is
no hearing as to the apportionment_of the
added assessnents, it violates the due process
of law provisions of the State and Feder al
Constitutions.

Id. at 418 (enphasis added). The court rejected these argunents,
responding to the first issue by noting, "[t] he additional
assessnents are based on the sanme percentages as the original
assessnents and thus are based on the benefits to the |land as
originally determned." Id. Because public hearings were held on
the original assessment nethodol ogy, the court noted in response to
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the due process issue that because "the added assessnents were
based on the same percentages as the original apportionnent, there
was no new determnation of benefits to the land, [and] the parties

had full opportunity of hearing on such apportionnent." Id.
at 418. Thus, the court concluded, "There is nothing capricious,
arbitrary or fraudulent in so basing the added assessments for the
deficiency on the prior determ nation of benefits to the |and

14,

In the instant case, any anmount w thdrawn from the debt
service reserve as a result of uncollected special assessnents w ||
al so be reapportioned to the assessed properties according to the
benefits received, based upon the nunmber of ESUs attributable to
each parcel of property. Moreover, the County held several noticed
public hearings on the apportionnent methodology for the Stornwater
| mprovenent Assessnents, providing all owners of assessed property
with an opportunity to be heard. In fact, the annual Stornwater
| mprovenent Assessnment for each parcel of property is limted to
the anmount specified in these notices unless each property owner is
provided with a new notice and an additional opportunity to be
hear d. In this regard, the Assessnent Ordi nance provides as
follows:

| f t he proposed St or mnat er | npr ovenent
Assessment for any parcel of property exceeds
t he maxi mum anount established in the Final
Stormnat er I nprovenment Assessment  Resol ution
or if a Stormnater |Inprovenent Assessment is
i nposed agai nst property not previously
subject thereto, the Board shall provide
notice to the owner of such property in
accordance with Section 4.05 [notice by mail]

and 4.06 [notice by publication] hereof and
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conduct a public hearing prior to adoption of

the Annual Stormmater |nprovenent Assessment

Resol uti on.
ee State App, A Assessnent Odinance, section 4.08, Thus, the
County has gone beyond those requirenments found acceptable in

Cark, supra.

To support its contention that the approach is "patently
unfair,"” Appellant nakes an enotionally charged argument that the
assessment of amounts withdrawn from the debt service reserve could
result in 10 percent of the assessed property paying 100 percent of
the cost . See Initial Brief, at 10. This assertion is
inconsistent with the facts presented to the circuit court.

The County intends to collect the assessments under the
provi sions of sections 197.3632 and 197.3635, Florida Statutes, the
Uni form Assessment Collection Act. See State App. A, Assessment
Ordi nance, section 5.01; County App. 1, testinmony of Bonny Wse, at
p. 36. This statute allows counties to place special assessnments
on annual ad wvalorem tax bills and collect the special assessnents
along with ad valorem taxes. Thus, the same strict collection and
enforcement nechani sns which are available for the collection of ad
valorem taxes wll be available to the County in its collection
efforts relating to the special assessnent s. See section
197.3632 (8), Florida Statutes.

Contrary to Appellant's hypothetical scenario of non-paynent,
the enforcenent mechani sms of this collection nmethod have
historically resulted in an exceedingly high rate of collection of

ad valorem taxes in Sarasota County, ranging froma |ow of 95,4
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percent to a high of 99.8 percent over the past ten years. See
County App. 3. Property owners cannot elect to pay only the ad
valorem taxes and not the special assessnents. The Tax Collector
is not authorized to accept partial paynents in this fashion. See
sections 197.332, 197.3632(8) (a), Florida Statutes.

Even with the efficiencies inherent in the tax bill collection
nmethod, there will probably be delinquencies. However, the
County's stormnater assessment program includes security features
to induce investor participation and to reduce the possibility that
delinquencies wll increase the amount payable by other property
owners. For exanple, the "Adjusted Actual Debt Service" used to
compute the Stormmater |Inprovenent Assessnents assunes that the
Bonds bear interest at arate one full percentage point in excess
of their actual rate, In addition, since general |aw provides that
the County can only appropriate 95 percent of its anticipated
revenue and cannot expend nore than the anmount appropriated, the
debt service attributable to each parcel of property has been
increased to permt appropriation of the total Adjusted Annual Debt
Servi ce. See sections 129.01(2) (b), 129.07, Florida Statutes; see
al so County App. 1, testinony of Bonny Wse, at pp. 34-35 39.
These additional security features will result in Stormater

| mprovenment Assessnments that exceed the actual anount of debt

service becomi ng due in any year. In fact, the five percent
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appropriations discount alone exceeds the greatest shortfall in ad
valorem tax collection over any of the past ten years’.

Al though these additional security features may result in
Stormvat er | nprovenent Assessment revenue for any fiscal year that
is greater than the actwa debt service becoming due on the Bonds,
the County will not be enriched unjustly. Al'l proceeds of the
St ormnat er | nmprovenent Assessnents nust be used to pay debt service
on the Bonds, either as scheduled payments or by prepaynment of the
Bonds.  Any prepaynent of the Bonds will reduce future Stornwater
I nprovenent Assessnents. See State App. A, Assessnent Ordinance,
sections 2.02(c) and State App. B, Initial Stormwater |nprovenent
Assessment Resol ution, section 2.08(B) (2).

As previously noted, the debt service attributable to each
parcel of property will be determ ned annually, based upon the
nunber of ESus. Accordingly, as new devel opnent adds additional

ESUs, the share of debt service attributable each ESU wil |

.decrease. This provides an additional hedge against any increase

of the Stormmater |nprovenment Assessnent above the anount initially
contenplated resulting from anounts w thdrawn from the debt service
reserve.

Finally, the docunents underlying the Stornwater |nprovenment
Assessments contenpl ate optional prepaynents by the owners of
assessed property. See State App. C, Final Stormwater Assessnent

Resol ution, section 4; County App. 1, testinony of J.P. Marchand,

7 The |owest percentage of ad valoremtax collection over the
past ten years (95.4 percent) occurred in 1991. This resulted in
a shortfall of only 4.6 percent. See County App. 3.
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at p. 22. Athough an optional prepayment would deprive a property

owner of any benefit from additional ESUs caused by new
devel opment, it would pernit a property owner to avoid
partici pating in the financing program which, of necessity,

includes features designed to secure paynent of the Bonds and | ower
the interest rate paid by property owners through the Stormuater
| nprovenment Assessments®.

In sum the County believes the mnimal risk that a future
annual assessnment wll be increased as a result of amounts
w thdrawn from the debt service reserve is outweighed by the
interest rate advantages resulting from the additional security
provi ded to Bondhol ders. The interest rate advantage inures to the
benefit of assessed property through |ower Stormaater | nprovenent
Assessments. This Court has held that "the legislative
determination as to the existence of special benefits and as to the

apportionment of costs of those benefits should be upheld unless

the determination is arbitrary." Sarasota Church of Christ, 667
So. 2d, at 184 The County's treatnment of delinquencies is
reasonabl e, is clearly within its legislative discretion, and

cannot be deenmed arbitrary.

® As previously noted, augnenting the debt service reserve by
assessi ng anounts withdrawn fromthe debt service reserve wll
provide additional security for the bonds and further |ower the
interest rate. See County App. 1, testinmony of Bonny Wse, at pp.
33-34, 39, 40- 41; State App. D, Bond Resolution, section
4.05 (B) (iv).
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CONCLUSI ON

The stormmater inprovenents to be made in Sarasota County
under this program have been shown to provide a special benefit to
the assessed properties, and the cost of the assessnments has been
denonstrated to be fairly and reasonably apporti oned anong the
benefited properties. The refinements in the program have nade the
assessnent nethodol ogy both nobre accurate and nore equitable, and
these refinenents, supported by inmproved data and the rel evant
| egi slative findings, have not been shown to be arbitrary.

The County's treatnment of anmpunts withdrawn fromthe debt
service reserve does not alter that reasonableness and fairness.
In fact, the inclusion of such ambunts in the assessnent for future
years is supported by case law in other jurisdictions, satisfies
all notice and hearing requirenents under due process standards,
and fulfills the special benefit and fair apportionnment tests.
Clearly, this program will be paid for through assessments and not
taxes; as such, no referendum approval for the issuance of Bonds is
required. In sum the County has shown that it is authorized to
issue the subject Bonds; that its purpose in issuing the
obligations is legal; and that the authorization of the obligations

meets the requirenents of |aw Taylor v. Lee County, 498 So. 24,

at 425, The County respectfully wurges that the Final Judgment

entered below be affirmed in all respects.
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