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HARDING, ].

We have for review the following question
of Horida law certified by the United States
Court of Appeds for the Eleventh Circuit that
is determinative of a cause pending in that
court and for which there appears to be no
controlling  precedent:

Can a claim for negligence by an
insured againg an insurance agent for
falure to obtan proper insurance
coverage be assgned to a third party?

Forgione v. Dennis Pirtle Agency, Inc., 93
F.3d 758, 761 (I Ith Cir. 1996). We have
juridiction pursuant to aticle V, section
3(b)(6) of the Horida Condtitution. For the
reasons expressed below, we answer the
question in the affirmative.

The pertinent facts of this case as st forth
by the Court of Appeals are as follows. David
Forgione was involved in an automobile
callison with a vehicle owned by Hary and
Lena Tofd.  Forgione obtaned a find
judgment againg the Tofds for $600,000, but

was unable to stidfy the judgment completdy
dueto agep in the Tofels insurance coverage.
The Tofds atempted to assign to Forgione dl
the rights and clams that they have againg the
insurance companies and agents through
whom they obtained their insurance coverage.

Forgione filed a complaint in United States
Didtrict Court against the insurance companies
and the agents, " dleging that there is a gap in
the Tofels insurance coverage and that some
portion of his judgment againg them fdls into
that gap. Forgione aleged that the agents who
obtained the Tofels insurance coverage were
negligent and breached their duty of care to
the Tofels by faling to exercise reasonable
skill and diligence to ensure that their was no
gap in their insurance coverage between base
automobile coverage, sold by State Farm
Mutuad Automobile Insurance Company, and
excess liability umbrella coverage, sold by
Freman's Fund Insurance Company.

State Farm moved to dismiss Forgione's
complant on the bass that it involves a
persond tort which cannot be vaidly assigned
under Horida law. The digtrict court granted
the motion and dismissed the case.  The
district court analogized Forgione’s negligence
dam to a legd mdpractice dam, which is a
persona tort that cannot be assgned under
Florida law. Foraigne v. Stiafe Farm My,

Auto. Ins. Co., No. 94-7254-CIV-MARCUS,

a 9-10 (SD. Ha Oct. 3 1, 1995) (order
granting defendant’s motion to dismiss).
On gpped, the circuit court noted that if

' Forgione voluntarily dismissed Dennis Pirtle
Ageney to maintain complete diversity in his federal
action,




the dam of an insured agang an insurance
agent for negligence in obtaining insurance
coverage is clasdfied as a persond tort then
the dlam may not be assigned. Forgione, 93
F.3d a 760. However, the circuit court aso
noted that FHorida cases may aso support the
opposte result as Horida law permits the
assignment of claims against insurance
companies based on dlegations that clams
were handled in bad fath. 1d. Thus in the
absence of direct authority and the fact that
any concluson must be based on uncertan
analogy, the circuit court certified the question
of law to this Court. Id. at 760-6 1.

Under Horida law, parties can assgn
causes of action derived from a contract or a
Statute. See, ¢.g., Notarian v. Plantation AMC
Jeep, Inc., 567 So. 2d 1034, 1036 (Fla. 4th
DCA 1990) (upholding assgnment of cam
under the Horida workers compensation
statute); McNulty v. Nationwide Muyt_Ins.
Co., 221 So. 2d 208, 210-l | (Fla. 3d DCA)
(upholding assignment of contract-based
clam), cert. discharged 229 So. 2d 585 (Fla
1969). Horida courts have aso held that an
insured’'s cause of action agang an insurer for
falure to sdtle a dam in good fath is
assgnable. See Selfridge v. Allgtate Ins. Co.,
219 So. 2d 127 (Fla 4th DCA 1969);
McNulty, 22 1 So. 2d at 2101 1. In McNulty,
the district court of appeal concluded that such
an action arises out of the insurance contract
because the insurer has a contractual
obligation to exercise good fath in setling
clams. 221 So. 2d a 2 10. The district court
thus held that the cause of action was
assgnable Id. at 210- 1], Seedso Aaon v.
Alistate Ins. Co., 559 So. 2d 275, 276-77 (Fa

4th DCA) (holding that insured's cause of
action agang insurer for falure to provide
adequate defense was assignable because not
based on a persond tort),
So. 2d 1278 (Fla 1990).

review denied, 569

In contrast, purely persond tort clams
cannot be assgned under Florida law. See,
e.g., Florida Patient's Compensation Fund v.
. Paul Fire & Marine Ins_Co,, 535 So, 2d
33 5 (Fla 4th DCA 1988) (finding medica
maprectice dam was not assignable),
approved, 559 So. 2d 195 (Fla. 1990);
Notarian, 567 So. 2d at 1035 (finding
employee’s claim against employer for
intentional infliction of emotion distress was a
persond injury clam that was not assgnable).
Florida law views legd mdpractice as a
personal tort which cannot be assigned
because of “the persond naure of legd
svices which involve highly confidentia
relationships” Washington v. Freman's Fund
Ins. Co., 459 So. 2d 1 148, 1 149 (Fla. 4th
DCA 1984).

While some jurisdictions dlow assgnment
of legd madpractice cams, the mgority
prohibit such assgnments based on public
policy condderations. See Can_Do. Inc.
Pendon & Profit Sharing Blan v_ Manier,
Herod. Hollabaugh & Smith, 922 § W.2d 865,
868 (Tenn.), cert. denied, 117 S. Ct. 298
(I 996), which cites a number of cases where
other jurisdictions have concluded that public
policy condderations militate againg dlowing
assgnment of legd mdpractice actions. As an
[llinois gppdlate court noted in Chridtison v
Jones, 405 N.E.2d 8, 10 (I11. App. Ct. 1980),
the duty breached in legd mdpractice arises
out of a contract for legd services and the
resulting injuries are pecuniary injuries to
intangible property interests, rather than
persond injuries in the srict sense of injuries
to the body, fedings, or character of the client.
While these aspects might indicate that legd
malpractice fals within the class of actions that
are assgnable, the Illinois court concluded that
legd mapractice is not subject to assgnment
because “the red bads and substance of the
mapractice suit” is a bresch of the duties




within the persond rdationship between the
attorney and client. 1d. Thus, it is “the unique
quality of lega services, the persond nature of
the atorney’s duty to the client[,] and the
confidentiality of the  attorney-client
relationship” that have led other courts to
conclude that legd mdpractice dams are not
subject to assgnment. Goodley v. Wank &
Wank. Inc., 133 Cal. Rptr. 83, 87 (Ca. Ct.
App. 1976).

In the ingtant case, the federd digtrict court
reesoned that the reaionship between a
prospective insured and an insurance agent is
amilar to that of an atorney and client, and
thus insurance mdpractice clams cannot be
assigned.  Forgione, N 0. 94.7254-CIV-
MARCUS, order a 9-1 1. We do not agree.
We find that the reaionship between a
prospective insured and an insurance agent is
ubgtantidly different from an atorney-client
relaionship.

Attorneys and clients have a confidentia
relationship, which includes congraints upon
information that can be disclosed to others.
See § 90.502, Fla. Stat. (1995) (explaining
paaneters of the lawyer-client privilege
recognized by Florida's Evidence Code); R.
Regulating Fla. Bar 4- 1.6 (imposing obligation
that lavyer not reved information reaing to
representation of client). The law does not
impose Smilar condraints on communicaions
between an insurance agent and an insured.
The rdationship between an atorney and
client is a fidudary reation of the very highest
character, and the attorney owes a duty of
undivided loydty to the dient. See R.
Regulating Fla. Bar 4-1 .7 (genera rule
regarding conflict  of interest); 4-18
(prohibiting certain transactions which involve
conflict of interest); 4- 1.9 (explaining conflict
of interet as to former client). While an
insurance agent is required to use reasonable
kill and diligence in obtaining coverage for an

insured, the agent adso owes the insurance
company, which is his or her principa, an
obligation of high fiddity. See 30 Fla. Jur. 2d
Insurance §§ 759-783, §§ 786-801 (1995).
The reationship between an atorney and a
client is dso a persond one. An attorney may
not subditute another attorney in his or her
place without the cdlient's permisson. In
contrast, insurance agents are often substituted
without prior notification to the insured.

Based upon these subgtantid differences
between the atorney-client reationship and
the insurance agent-insured relaionship, we
conclude that public policy consderations do
not preclude the assgnment of an insured's
cdam for negligence agangd an insurance
agent. Accordingly, we answer the question
posed in the affirmative and return this case to
the United States Court of Appedls for the
Eleventh Circuit.

It is so ordered,

KOGAN, CJ, and SHAW, GRIMES,
WELLS and ANSTEAD, JJ., concur.
OVERTON, J, dissents with an opinion.

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTTON AND, IF
FILED, DETERMINED.

OVERTON, J, dissenting.

| dissent. The majority treats a
professona business reationship between an
insurance agent and his or her client differently
from a professond busness reationship
between a lawyer and his or her client. In my
view, there is dealy no judification for
tresting them differently,

Here, the mgority says that an injured
client can assign a negligence dam to a third
party, and the third party can sue the insurance
agent. On the other hand, the mgority
regffirms the law that says attorneys are




protected from the assgnment of such cams
and an assignee is prohibited from bringing a
smilar type of action againg a lawyer. | find
this holding to be nether fair nor a reasonable
and logica result, and, further, 1 find it is a
violation of equa protection principles. 1

would adopt the opinion of the United States
Didtrict Court reported as Forgione v_State
Farm Mutua Insurance Co., No. 94-7254-

CIV-SIM, op. a 9-10 (SD. Fla. Oct. 31,

1995).

In conclusion, if athird-party assignee is to
be prohibited from bringing a negligent
misconduct cdlam againg a lawyer, then tha
same principle should gpply for other business
professonals.  All busness professonds
should be treated the same.
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