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SHAW, J.

We have for review Frev v. State, 679 So.
2d 37 (Fla. 2d DCA 1996), wherein the court
certified:

Is the offense of resding arest
with violence a gpedfic intent
cime to which the defense of
voluntary intoxication gpplies?

Id. a 38. We have jurisdiction. Art. V, §
3(b)(4), FHa. Congt. We answer in the negetive
and approve Frey.

Deputy Britt was on uniformed patrol at
11:30 pm., April 20, 1994, when he saw
Thomas Frey acting suspicioudy near Eal’s
Trailer Park. Britt asked Frey for
identification, and when a radio check showed
an outstanding arrest warrant, Britt attempted
to handcuff him. Frey, who was very drunk
(his blood alcohol level was ,388, or
goproximately four times the legd limit for
driving), sad, “I'm not going to jal,” and
grabbed Britt's throat with both hands,

choking him. Britt tried to bresk free but
could not. The deputy kicked and punched
Frey, and in a find atempt to free himsdf,
ghot Frey in the legs Both Britt and Frey
were trested at the hospital for ther injuries.

Frey was charged with aggravated battery
on a law enforcement officer and ressing
arest with violence. He was tried before a
jury and in dosng argument defense counse
argued that Frey had been too drunk to form
the specific intent to commit the crimes. The
prosecutor, on the other hand, told the jury
that while voluntary intoxication is a defense
to aggravated battery, it is not a defense to
ressing arrest with violence. The judge in his
indructions  to the jury echoed the
prosecutor’s statement of the law. Frey was
convicted of battery and ressting arrest with
violence, The didrict court affirmed and
certified the above question.

Frey argues that redsting arest with
violence is a spedific intent crime and that his
requested ingruction on voluntary intoxication
should have been given on this chage. He
assats that the tria court erred not only in
denying the indruction but dso in indructing
the jury that voluntary intoxicaion is not a
defense to resdting arrest with violence. We
disagree.

Voluntary intoxication has long been
recognized in Forida as a defense to specific
intent crimes, as this Court noted in Linehan v
State, 476 So. 2d 1262 (Fla. 1985):

[W]e note that this Court has long
recognized voluntary intoxication




as a defense to specific intent
crimes. Cirack v. State, 201 So.2d
706 (Fla. 1967); Garner v. State,
28 Fla. 113, 9 So. 835 (1891). In
Garner we dtated that when

a specific or particular
intent is an essentid or
condiituent dement of the
offense, intoxication,
though voluntary, becomes
a matter for consderation
with reference to the
cgpacity or ability of the
accused to form or
entertain the particular
intent, or . . . whether the
accused was in such a
condition of mind as to
fom a premeditated
design. Where a paty is
too drunk to entertain or
be cgpable of forming the
essentid  particular  intent,
such intent can of course
not exist, and no offense of
which such intent is a

to the actus reus of the crime.
Common law larceny, for example,
requires the taking and carrying
away of the property of another,
and the defendant’ s mental dtate as
to this act must be established, but
in addition it must be shown that
there was an “intent to sed” the
property. Similarly, common law
burglary requires a bresking and
entry into the dwdling of another,
but in addition to the mentd Sate
connected with these acts it must
also be established that the
defendant acted “with intent to
commit a fdony therein” The
same dtuation prevails with many
datutory crimes.  assault  “with
intent to kill” as to cetan
aggravated assaults; confining
another “for the purpose of ransom
or reward’ in kidnapping; making
an untrue datement “desgnedly,
with intent to defraud” in the crime
of fase pretenses; etc.

1 Wayne R. LaFave & Austin W. Scott, Jr.,
Substantive Crimind Law §
3. 5(e)( 1986)(footnotes omitted).

To determine whether ressting arrest with
violence is a generd intent or specific intent
crime, we look to the plan language of the
Satute:

necessary ingredient, [can]
be perpetrated.

28 Fla. at 153-54, 9 So. at 845.

Linghan, 476 So. 2d at 1264. The defense,
however, is unavalable for generd intent
crimes. Id.

Professor LaFave describes the generd
contours of specific intent, as opposed to
generd intent, crimes

843 .01 Redding officer with
violence to his person.--Whoever
knowingly and willfully resds,
obgtructs, or opposes any officer
. . in the lawful execution of any
legd duty, by offering or doing
violence to the person of such
. is guilty of a fdony of
the third degree

[T]he most common usage of
“goecific intent” is to desgnate a

goecid mentd dement which is officer .
required above and beyond any
mentd dtate required with respect




§ 843.01, Fla Stat. (1993).

The gatute' s plain language reveds that no
heightened or particularized, i.e, no specific,
intent is required for the commisson of this
crime, only a generd intent to “knowingly and
willfully" impede an officer in the performance
of his or her duties In fact, the datute is
amilar in format to the Saute defining arson,
which we held to be a generdl intent crime. !
Only if the present statute were to be recast to
require a heightened or particularized intent
would the crime of ressing arest with
violence be a spedific intent crime.2 Our
holding is in harmony with our precedent.3

Based on the foregoing, we answer the
certified question in the negative and gpprove
the result in Erey as explained herein.

It is so ordered.

OVERTON and WELLS, JJ., concur.
HARDING, J., concurs with an opinion.
GRIMES, Senior Justice, concurs with an

'See Linehan v. State, 476 So. 2d 1262, 1264 (Fla.
1985) (The arson dtatute reads in part: "Any person who
willfully and unlawfully, by fire or explosion, damages or
causcs to be damaged [a] dwelling is guilty of
arson in the [jrst degree which constitutes a felony of the
first degree "),

2For instance, the statute might bc recast to read:
“Whoever knowingly and willfully resists an officer

in the lawful execution of any legal duty, withthe
intent of doing violence to the person of such officer
is guilty of a felony of the third degree”

3See Linehan 476 So. 2d at 1264 (“Florida courts
have rejected the voluntary intoxication defense in the
following cases involving general intent crimes.
Williams v. State, 250 So. 2d 11 (Fla, 3d DCA 1971)

(violence while resisting arrest) ."). Cf. Colson v.
State, 73 So. 2d 862 (Fla. 1954) (the jury did not err in
rejecting the claim that the defendant was too drunk to
“resist the sheriff"). We disapprove Gongzales V.
State, 488 So. 2d 610 (Fla. 4th DCA 1986), wherein the
court ruled that “resisting an arrest with violence[}isa
specific intent crime.” Id. at 610.

opinion.
ANSTEAD, J,, concurs in part and dissents in
part with an opinion, in which KOGAN, C.J.,
concurs.

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTION AND, IF
FILED, DETERMINED.

HARDING, J.,, concurring:

In his concurrence, Justice Anstead raises
some important concerns regarding the
diginction between specific and generd intent
crimes. | agree with Jugtice Anstead thet this
is a very confusing area of the law. See
Linehan v. State, 442 So. 2d 244, 246 (Fla. 2d
DCA 1983) (“The distinction between
‘gpecific’ and ‘generd’ intent crimes is nebulous
and extremdy difficult to define and apply with
congstency.”) approved, 476 So. 2d 1262
(Ha 1985). However, this is not the right
cae to condder abolishing the didtinction
between specific and generd intent crimes.
The digtrict court below did not address the
posshility of doing awvay with the didinction
and the parties have not had a chance to brief
this issue.

If this Court were to ever consider
diminaing the digtinction between specific and
generd intent crimes, it should dso congder
abolishing the defense of voluntary
intoxication, except as it gpplies to firs-degree
premeditated murder. Voluntary intoxication
is not a statutory defense. See Linchan, 442
So. 2d a 253. In fact, voluntary intoxication
was not even recognized by the English
common law, and did not develop in the
United States until the nineteenth century. See
Montana v, Egdhoff, 116 S. Ct. 2013, 201%
20 (1996); see also Linehan, 442 So. 2d at
252-53. In recent years, a number of states
have a&bandoned the voluntary intoxication
defense. See concurring and dissenting op. a




7 n. 16 (Anstead, J., concurring in part and
dissnting in pat) (citing John Gilbeat,
Sobering Thoughts, 83 A.B.AJ. 56, 58-59
(May 1997)). In Montana v. Egelhoff, 116 S.
Ct. 2013 (1996), the United States Supreme
Court determined that a state may abolish the
voluntary intoxication defense and that doing
s0 does not violate due process.

GRIMES, Senior Judtice, concurring,

There is much to be said for doing away
with the didinction between specific and
general intent crimes. I dso bdieve tha at
some point, ether this Court or the legidature
might wish to consder diminating the defense
of voluntary intoxication. However, neither of
these propostions has been argued in this
case, and | concur that the precedent of our
Court dictates that reddting arest without
violence is a general intent crime,

ANSTEAD, J., concurring in part and
dissenting in part.

This case presents an ideal opportunity
for this Court to act on Justice Shaw's cogent
observetion that “the nebulous didinction
between generd and specific intent crimes and
the defense of voluntary intoxication bear
reexamination in a suitable case” Chestnut v
State, 538 So. 2d 820, 825 (Fla. 1989) (Shaw,
J, specidly concurring) (citing Linehan_v.
State, 476 So. 2d 1262, 1266 (Fla. 1985)
(Shaw, J., dissenting)). In my view, this is thet
“auitable case.”

| believe that the atificid didinction we
have established between generd and specific
intent, with only specific intent crimes
warranting additional defenses such as
voluntary  intoxication, often leads to
incongruous and harsh results.  Countless
commentators and courts have criticized the
lack of a principled and useful bads for
maintaining this distinction, As one
commentator has noted:

-4

These arcane rules, which relieve the
State of its obligation to prove mens
rea in cases in which the charged
offense is characterized as one
requiring only generd intent, thereby
cregting a form of drict liddility, are
illogical. They remove from the
crimina proceedings precisdly that
inquiry which is central to the
congruction of individud
repongbility--the  question of
whether the defendant was capable
of engaging in a process of practical
reasoning.

Richard C. Boldt, The Construction of
Respongbility in the Crimind Law, 140 U. Pa
L. Rev. 2245, 2307 n.240 (1992). Another
observer gmilaly finds the terms confusing
and of little vaue

Since the terms do not clearly
ddinegte for the jury (or anyone
ese) what blameworthy date of
mind must exist in any given
gtuation, it would seem sensdless to
indruct a jury in these amorphous
terms. It would be much better to
tdl the jury tha, for quilt, a
defendant must have thought about
(or have been reckless concerning)
certain definite things. If he did, and
aso performed the requisite acts, he
is to be found guilty. If he did not s0
contemplate and act, he is to be
acquitted.

William Roth, Generd vs. Specific Intent: A
Time for Terminological Underdanding in
California, 7 Pepp. L. Rev. 67, 77-78 (1979).

Consgder how Horida courts, including
this one, have treated the issue now before us.
This Court and the district courts have
previoudy held that redging arest with




violence is a pecific intent crime. See Colson
v, State, 73 So. 2d 862, 862 (Fla 1954)
(appellant asserted “he was so drunk at the
time he did not know what he was doing and,
being 50, the necessary dement of ‘knowingly
and willfully’ resisting the sheriff in the
performance of his duty was not present.”);
Miller v. State, 636 So. 2d 144, 15 1 (Fla 1dt
DCA 1994) (“Like battery on a law
enforcement  officer, ressing arest with
violence is a specific intent crime); Gonzaes
v. State, 488 So. 2d 610, 610 (Fla 4th DCA
1986) ("[R]esisting arrest with violence is a
specific intent crime”). In essence, we have
held tha voluntary intoxicaion may be a
defense to resging arest with violence.
Calson, 73 So. 2d at 862 (“Whether or not
defendant had enough left to know what he
was doing was a question for the jury.”). See
also Brown v. State 614 So. 2d 12, 12 (Ha
1 s DCA 1993) (“We reverse appdlant’s
convictions and sentences for battery on a law
enforcement officer and resisting arest with
violence, because the trid court improperly
restricted voir dire of jury venire reaing to the
defendant’s anticipated voluntary intoxication
defense). In the present case, the Second
District noted it would have followed
Gonzales and Colson but felt compelled to
afirm the conviction based on language in
Linehan. Frey v. State, 679 So. 2d 37, 38
(Fla. 2d DCA 1996). The court aptly noted
that "[t]he supreme court has never receded
from” Colson. Id. at 38. Does dl this sound
confusing?

Since this perplexing divison between
“generd” and “specific’ is judicidly created,
we should serioudy consder whether now is
the time to revise this ill-conceived

framework . * Rather than

slitting

4Consider how courts resolve the threshold issue of
what separates general from specific intent. The
California Supreme Court uses the following test to
distinguish between the degrees of criminal intent:

When the definition of a crime consists of only
the description of a particular act, without
reference to intent to do a further act or achieve
a future consequence, we ask whether the
defendant intended to do the proscribed act.
Thisintent isdeemed to be a gengral crimina
intent. When the definition refers to defendant’s
intent to do some further act or achieve some
additiondl _consequence. the crime_is deemed to
be one of gpecific intent.

Peoulc v. Daniels, 537 P.2d 1232, 1234 (Cd. 1975)
(emphasis added) (quoting Peoulc v. lood, 462 P.2d
370,378 (Cal. 1969)); accord People V. Superior Court,
896 P.2d 1387, 1390 (Cal. 1995) (holding violation of
hate crime statute not specific intent crime since sentence
enhancement provisions are “without reference to the
perpetrator’s sceking any further consequence”).

The Vermont Supreme Court has adopted a similar
distinction, defining generdl intent as “the intent to do that
which the law prohibits.” State v. Audette, 543 A.2d
13 15, | 3 16 (Vt. 1988) (quoting_Black's Law Dictionary:
729 (5th ed. 1979)). Accordingly, it is “not neccssary for
the prosecution to prove that the defendant intended the
precise harm or the precise result which eventuated.” Id.
at 13 16. In comparison, specific intent is anintent “to
accomplish the precise act which the law prohibits.” Id,

Let us also consider how a statute’s wording has been
used in determining what is and is not a specific intent
crime. The adverbs “knowingly, willfully, and
intentionally” are the most commonly used. The term
“knowingly” by itself does not create a specific intent
crime. United States v. Manganellis, 864 F.2d 528, 536
(7th Cir, 1988). Rather, “it defines the act in question in
a way which is pcnerallv inferable from evidence of the
act." 1d. at 536 (emphasis added). Similarly, the word
“willful” does not signal a specific intent requirement,
instead meaning no more than “a willingness to do the
proscribed act.” Peoule v. Greenfield, 184 Cd. Rptr.
604, 605 (Cal. App. Dep't Super. Ct. 1982); see also
United States v. Pomnonio, 429 U.S. 10, 12 (1976)

(holding that term “willful” in statute prohibiting willful
filing of false income tax return means “a voluntary,
intentional violation of a known legal duty”); accord



hars and datempting to draw a bright line
through the murky and ill-defined netherworld
that separates generd from specific intent, our
time would be better spent giving effect to the
legidative intent behind a particular datute and
focusng on the degree of culpability dong the
lines clearly ddineasted in the Modd Pend
Code’ Other than the “nebulous distinction”
separating generd from specific intent crimes,
no compeling policy reasons exig which
support the availability of additiond defenses
in Horida to “specific’ intent crimes such as

Cheek v. United States, 498 U.S. 192, 201 (1991)
(concluding that in statutc prohibiting non-filing of
federal income tax return the “standard for the statutory
willfulness is the ‘voluntary, intentional violation of a
known legal duty”).

Likewisc, an offender who “intentionally” eludes police
and violently resists arrest is culpable of more than
negligence or recklessness, but the term “does not
designate an additional mental state beyond that
accompanying the act.” State v. Huber, 354 N.W.2d 468,
473 (8.D.1984). In contrast, astatute's Usc of the word
“intent” can create a specitic intent crime. See United
States v. Liefer, 778 F.2d 1236, 1242-43 (7th Cir. [985)
(holding that where defendant charged with conspiracy to
distribute marijuana, defendant’s “specific intent to
distribute was an essential element of the crime”).

*The Model Penal Code does not distinguish
between general and specific intent, instcad establishing
the following degrees of culpability as applied to each
statutory element of the alleged cnme:  purposcly,
knowingly, recklessly, or negligently. Model Penal Code
§ 2.02 (Proposed Officia Draft 1962). Professor Lalfave
has noted that the Modd Pend Code has influenced many
courts and provided “an aid inthe interpretation of the
codes and in restating or reshaping areas of the unwritten
law." 1 Wayne R. LaFave and Austin W. Scott, Jr.,
Substantive Criminal J,aw at VII (1986) (quoting Herbert
Wechsler, Foreword to American Law Institite Madel
Pcnal Code and Commentaries xi (1985)) (emphasis
added).

first-degree murder,® robbery,’ kidnapping,’
agoravated assault,!  battery,”  aggravated
battery, 1 burglary, 12 escape, 13 and theft, 1*
while denying the gpplication of such defenses
to “generd” intent crimes such as resding a
police officer with violence or arson.!”> The
only difference 1 can see is that, for the most
part, the gatutes defining the former category
have the magic words “with intent to,” while

(’,S_,QE_: Gardner V. Statg, 480 So. 2d 91, 92 (Fla. 1985)
(tirst-degree murder is a specitic intent crime); Cirack v,
State, 201 So. 2d 706 (Fla. 1967) (same).

TSee Bell v. State, 394 So. 2d 979 (Fla. 1981)
(robbery is specific intent crime); Kennedy v. State, 633
So. 2d 1145 (Fla. 2d DCA 1994) (same).

89ee Heddleson v. State, 5 12 So. 2d 957,959 (Fla
4th DCA 1987) (kidnapping is a specific intent crime).

%See Bartlev v. State, 689 So. 2d 372,373 (Fla. 1
DCA 1997) (aggravated assault is specific intent crime);
Dobosh v. State, 684 So. 2d 276 (Fla. 5th DCA 1996)
(same).

10gee Harrisv. State, 4 15 So. 2d 135, 136 (Fla. Sth
DCA 1982) (battery is a specific intent crime).

11gee Huber v. State, 669 So. 2d 1079, 1083 (Fla
4th DCA 1996) (aggravated battery is specific intent
crime).

"’See Urquhart v. State, 676 So. 2d64, 66 (Fla. 1 st
DCA 1996) (recognizing that both attempted burglary
and burglary of a structure are specific intent crimes).

13gee Fouts v. State, 374 So. 2d 22 (Fla. 2d DCA
1979) (escape is specific intent crime), overruled on
other grounds, Parker v. State, 408 So. 2d 1037 (Fla.
1982).

14gee Spivey v. State, 680 So. 2d 565, 566 (Fla. 1st
DCA 1996)(thett is a specific intent crime) (citing
Redding V. Staic, 666 So. 2d 92 1 (Fla. 1 st DCA1995)).

13See Linehan v. Statc, 476 So. 2d 1262, 1265 (Fla.
1985) (holding that arson is a general intent crime).




the latter crimes do not. 1
“GENERAL” vs. “SPECIFIC’

In State v. Stasio, 396 A.2d 1129 (N.J.
1979), the New Jersey Supreme Court
grappled with the digtinction between specific
and generd intent. Quoting Professor HAl's
treatise, the court reasoned:

The current confuson resulting
from diverse uses of “generd intent”
is aggravated by dubious efforts to
differentiate that from “specific
intent. "  Each crime hes its
diginctive mens rea, e.g., intending
to have forced intercourse, intending
to break and enter a dwelling-house
and to commit a crime there,
intending to inflict a battery, and 0
on Tt is evident that there must be
as many mentes rege as there are
crimes. And whatever e may be
sad about an intention, an essentid
characteristic of it is that it is
directed toward a definite end. To
assat therefore that an intention is
“goecific’ is to employ a superfluous
term just as if one were to spesk of a
“voluntary act. "

Id. at 1132-33 (quoting Jerome Hall, Genera
Principles of Crimina Law 142 (2d ed. 1960)).
The New Jersey high court went on to explain
that:

19There may be an emerging trend nationwide to
abolish the defense of voluntary intoxication in the wake
of the Supreme Court’s recent holding in Montana v.
Egelhoff, 116 S. Ct. 2013 (1996) (holding that Montana
statute banning voluntary intoxication defense did not
violate dug process). Currently, at |east ten states have
either statutes or case law that ban voluntary intoxication
defenses. See John Gibeaut, Sobering Thoughts, 83

A.B.AJ. 56, 58-59 (May 1997).

[D]Jistinguishing between specific
and gened intent gives rise to
incongruous results by irrationdly
dlowing intoxication to excuse some
cimes but not others. In some
indances if the defendant is found
incapable of formulating the specific
intent necessary for the crime
charged, such as assault with intent
to rob, he may be convicted of a
lesser included generd intent crime,
such as assault with a deadly
weapon. In other cases there may be
no related generd intent offense so
that intoxication would lead to
acquittal. . . .

.., [W]here the more serious
offense requires only a general
intent, such as rgpe, intoxication
provides no defense, whereas it
would be a defense to an attempt to
rape, specific intent being an eement
of that offense. Yet the same logic
and reasoning  which  impds
exculpaion due to the falure of
gpecific intent to commit an offense
would equdly compd the same
result when a generd intent is an
element of the offense.

Stasio, 396 A2d at 1133-34 (citations
omitted). 17 Like the New Jersey Supreme

Professor I.aFave and Professor Hall seem to he
the most frequently cited authorities in favor of abolishing
the doctrines of specific and general intent. Describing
the doctring of specific intent, Professor Hall verbosely
dates that: “The specific intent doctrine is a technique for
expression of the policy of aleviation of the rigor of pend
liability of inebriates.” Jerome Hall, Intoxication and
Criminal Responsibility, 57 I{arv. L. Rev. 1045, 1066
(1944). Professor Hall further explains the artificial
nature of the “distinction” between specific and general
intent as follows:




Court, other courts have been equdly critical
of the nebulous didtinction between specific
and gened intent. The Cdifornia Supreme
Court has stated that "[t]Joo often the
characterization of a particular crime as one of
specific or generd intent is determined solely
by the presence or absence of words
describing psychological  phenomena--*intent’
or ‘mdice for example-in the datutory
language of defining the crime” People V.
Hood, 462 P.2d 370, 377-78 (Cal. 1969).

Even the United States Supreme Court
has recognized that “the mentd eement in
crimina law encompasses more than the two
possbilities of ‘specific and ‘generd’ intent.”
See Linarota v, United States, 471 U.S. 419,
423 n5 (1985). Indeed, the Court has
explaned that:

This ambiguity [in the tems
specific intent and generd intent] has
led to a movement away from the
traditiond dichotomy of intent and
towad an dternaive andyss of
miissreg.ew approach [is]
exemplified by the American Law
Ingtitute’s Model Penal Code . . .

. [Tlhere is [an] ambiguity
inherent in the traditiona didtinction
between specific intent and generd
intent. Generdly, even time-honored
common-law crimes consist of
sved dements and complex
dautorily defined crimes exhibit this

While there are degrees of concentration or
intensity in the response designated “intentiond
conduct," the paramount fact is that neither
common experience nor psychology knows any
such actud phenomenon & “generd intent” that
is distinguishable from “specific intent.”

Id. at 1064

characteridic to an even gresater
degree. Is the same date of mind
required of the actor for each
element of the crime, or may some
elements require one date of mind
and some another? . "[C]lear
andysis requires that the question of
the kind of culpability required to
establish the commission of an
offense be faced separatdy with
respect to each materid element of
the crime.”

Urlirted States v. Bailey, 444U.S. 394 403-06
(1980) (quoting Model Pena Code § 2.02
comments a 123 (Tentative Draft No. 4,
1955)).

Conggent with the views expressed
above, Professors LaFave and Scott suggest
an dternative method for evauating the effect
of voluntary intoxication on a defendant’s
ability to exhibit the requidte mens rea of a
particular crime:

[[]t may be sad that it is better,
when conddering the effect of the
defendant’'s  voluntary  intoxication
upon his crimind ligbility, to day
away from those misleading
concepts of general intent and
gpecific intent. Ingtead one should
ask, firgt, what intent (or knowledge)
if any does the crime in question
require; and, then, if the crime
requires some intent (knowledge),
did the defendant in fact entertain
such an intent (or, did he in fact
know what the crime requires him to
know.)

1 Wayne R. LaFave & Austin W. Scott, Jr.,
Subdantive Crimind Law § 4.10 at 554




(1986).18
In a sense we are dready moving in this
direction, For example, we recently held that

" Other scholars have described the confusion
attended by analyzing a statute using the concepts of
specitic and general intent:

"Offense analysis"--under which each offense
has one statc of mind requirement--existed and
continugs to exist as the dominant view of mens
rea. Rather than requiring culpability as to
"cach material element,” for example, severa
codes require an “act or intent, or criminal
negligence” for "¢very_crime or public offense. ”
Courts and statutes continue to speak of
“general intent offenses” and “specific intent
offenscs."  Even the modern codes contain
reterences to “an offense for which [a specified
level of culpability] suffices to establish
culpability,” as if only one culpability level
applied to each offense.

The offense analysis approach continues even
though it is not clearly viable even within its
own terms. Unlike the “wickedness” notion
[where each offensc has one state of mind
requirement], which could be applied generally,
the specific state of mind requirement
necessarily  involves recognition of the
multifaceted nature of the mental state for each
offense.  Under offense analysis, burglary
requires an intention to commit a felony within
a dwelling at night. Yet this “intention”
requirement has several distinguishable parts:
the intent to enler, the intent to do so at night,
the intent that the building be adwelling, and
the inient to commit a felony within. Just as a
broken clock is correct iwice a day, offense
analysis can accurately describe the culpability
elements of an offense only if the same level of
culpability (e.g., mtention) is fortuitously the
appropriate one for each element of an offense.
But where different culpability levels are
appropriate for different elements, offense
analysis fosters definitions that obscure but do
not climnate the confusion.

Paul H. Robinson & Jane A. Grall, Element Analysis in

Defining Criminal Liahilitv: the Mode] Penal Code and

Beyond, 35 Stan. L. Rev. 681, 688-89 (1983) (second
brackets added).

the State was required to prove that the
defendant knowingly possessed illegd drugs
even though the applicable dsatute did not
goecificdly include a scienter requirement,
Chicone v. State 684 So. 2d 736, 744 (Fla
1996). We reasoned that “if the legidature
hed intended to make criminals out of people
who were whally ignorant of the offending
characterigtics of items in thelr possesson, and
subject them to lengthy prison terms, it would
have spoken more clearly to that effect.” Id. at
743. Accordingly, we concluded that it was
the legidaure' s intent “to prohibit the knowing
posesson of illicit items and to prevent
persons from doing so by attaching a
ubgtantia crimina pendty to such conduct.”
Id. a 744, In the end, we found that "[s]ilence
does not suggest that the legidature dispensed
with scienter here” Id, We have aso recently
decided in Thompson_v. State, 695 So. 2d 691
(Fa 1997), that a defendant must be aware
that his intended victim is a police officer,
before he can be convicted of attempted
murder of a police officer.
THIS CASE

The extreme facts of this case underscore
the faulty raionde, if any, for mantaning the
irretiond divison of crimind intent between
“gengd” and “specific” As the mgority
opinion notes, Mr. Frey had a blood acohol
level of 0,388, goproximately four times the
legd limit for driving. Mgority op. & 1. The
aredting officer, Deputy Britt, testified that he
believed Frey was drunk because he swayed,
smelled of acohol, babbled, could not stand
still, and spoke in a loud, slurred and
unintdligible voice An emergency room
physician tetified that when persons have such
a high levd of dcohal in their sysems, they
may suffer blackouts, thus meaning they can
do something and not remember it later.
Findly, the trid judge commented that he had
only seen one person with a higher blood
acohol content than Frey's in three to four




years. He noted that emergency medica
personnel usually take such severely
intoxicated people directly to the hospitd since
normaly “you're going to die on them. And
I’m worried about that.” By any measure, Mr.
Frey was severdly intoxicated and a serious
guestion exids as to his capability of forming
an intent, generd or pecific, to commit the
crime a issue.

Agang this factud backdrop, let us
condder the crimind offense involved herein.
Section 843 .0 1, Florida Statutes (1993),
provides:

Whoever knowingly and willfulv

ressts, obstructs, or opposes any
officer . in the lawful execution of
any legd duty, by offering or doing
violence to the person of such officer

. is guilty of a fdony of the third
degree, , ..

(Emphasis added.) The daute defines the
prohibited act and the requiste degree of
blameworthiness to edablish quilt.  The
datute’' s language requires tha the offender’s
level of culpability be greater than negligence
or recklessness by including a “knowledge’
glement. It logicdly follows thet if a person is
charged with “knowingly and willfully”
redtricting, obstructing, or opposng a law
enforcement officer “in the lawful execution of
any legd duty,” one dement of the crime is
that the dleged offender knew that the person
he was resding was a lawv enforcement
officer. This is precisgdly the interpretation
mandated by our recent holding in Thomnson
695 So. 2d a 693. Interestingly enough, it is
aso the precise concluson we reached in
Colson, where we held that "[w]hether or not
defendant had enough left to know what he
was doing was a question for the jury,” 73 So.
2d at 862.

CONCLUSION

...10_

Consistent with the proposals of
Professors Scott and LaFave discussed above,
the American Law Inditute committee has
explained that when “purpose’ or *“knowledge”’
is an dement of a crime, proof of intoxication
may logicdly negate the exigence of ather,
See State v. Doyon, 416 A 2d 130, 136 (R.T.
1980) (citing Modd Pend Code, Tent. Draft
No. 9 a 2-9 (1959)). To violate section
843.01, it is evident that “knowledge’ of the
fact that one is obdgtructing an officer is an
dement of the crime of resging arest with
violence, ! Thompson; Chicone. Therefore,
under the sensble “dement” approach to
determining whether  voluntary  intoxication
can negete the mental element of a crime, it is
apparent that a defendant would be alowed to
put on evidence that his level of intoxication
rendered him unable to form the “knowledge’
eement of the crime of resding arest with
violence under section 843.0 1 .20

| therefore conclude that the trid court
should have granted petitioner’s request for an
instruction on the defense of voluntary
intoxication,

Bpurposcful” conduct and “knowing’ conduct arc
both “willful.” Seg Robinson & Grall, Element Analvsis
supra note 15, at 695. Accordingly, wc can probably
conclude that “willful” conduct (as an element of section
843.01) is essentially “purposeful” conduct. Therefore,
like "purposcful” conduct, "willful" conduct may bc
negated by a sufficient level of intoxication.

207This result makes sense as a practical matter.
There is certainly serious doubt as to whether an
extremely yntoxicaled defendant can actually “know” what
he is doing. One writer sums up the abstract theory of
specific intent by stating that it is “apparent that the
criminal liability of the grossly intoxicated offender
depends upon the crime fortuitously committed while
incapacitated.”  Comment, Cnminal Law: chronic
Alcoholism as a Defense to Crime, 6 1 Minn. L. Rev. 90 1,
904 n. 14 (1977) (quoting Robert L. Deddins, Note,
Volitional Fault and the Intoxicated Criminal Offender,
36 U. Cin. L. Rev. 258276 (1967)).




KOGAN, C.J., concurs.
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